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PR      E     F    A    C    E 

TO      THIS 

THI  RD     EDITION. 


THE  ^Tc£enzedidono£  Sir  John  Strangc\ 
Reports  Has  been  printed  from  the  origi- 
nal one  ia   folio,  without  any  alteration  either 
m  the  text  or  in  the  marginal  references  made 
by  the  firft   editor*    Owing  to  mifinforma<« 
tioQ  I  did  not  meet  vridi  the  fecond  edition, 
which  is  in  o6hiY0,  until  I  had  proceeded  fb 
bt  in  the    prefent    undertaking  as  to  have 
committed  part  of  the  work  to  prefi.    Upon 
cxunination  however,  I  have  foimd  my  nn£m 
tab  not  to   have  been  of  any  material  confe-> 
quence,   as  there  is  nothing  that  is  to  be  met 
with  there,  which  has  not  been  inferted  here.  It 
differs  indeed  from  the  firft  only  by  point- 
ing  out  additional  cotemporary  reports  of  the 
fame  cafe,    in  which    it  is  not  always  ac«* 
curate;  by  referring  to  fome  decifions  more 
recent  than  thoie  of  our  author,  and  by  adding 
a  fcwr  notes,  i^hich  fo  far  as  they  have  been  pre- 
fervedy  are  diflii^g^^ed  in  the  prefent  edition. 
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The  edition  now  oflFered  to  the  ProfefSon  will 
be  found  to  differ  from  the  two  that  have  pre- 
ceded it  in  t^e  following  circumftances :  Many 
of  the  Hiarginal  abftradls  of  the  feveral  reports 
have  been  altered  where  they  did  not  feem  to 
cxprefs  accurately  the  fadls,  or  the  event  of  the 
cafe.  Several  have  been  likewife  added  of 
points  and  opinions  left  unnoticed  by  the  for- 
mer editors;  and  both  thefe  alterations  and 
additions  h^ve  been  transferred  into  the  index, 
in  which  a  aumbe.r  of  references  between  fuch 
titles  as  correfpti^nd  iix  their  fubjedl  have  been 
alio  xnferted« 

In  the  notes  which  have  fwellcd  thefe  vo- 
luriiej  fo  much  beyond  the  fize  of  former 
ecfftions  the  reader  will  find  fbme  which  add 
a  value  to  the  book  it  could  not  have  other- 
wife  poiDfefled.  They  arc  printed  in  italics y  and 
ms^y  be  relied  upon  as  authority.  Did  1  con- 
ceive rayfclf  at^  liberty  to  indulge  my  perfonal 
feelings,  I  fhould  haften  to  declare  the  quarter 
from  whence  they  originated,  and  the  circum- 
ftances under  which  they  were  communicated. 
But  I  am  compelled  to  filence,  left  I  fliould 
wound  the  goodneft  to  which  I  ftand  fo  much 
indebted.  A  wifh  to  give  encouragement  to 
iriduftry  is  ever  moft  warmly  felt  by  perfbns 
who  are  moft  eminent  for  talents,  erudition, 
aird  virtue.  High  ftation  can  not  reprefs  this 
delire,  but  add%  the  merit  of  condefcention  to 

that  of  benevolence. 
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la  the  remaining  notes,  it  has  been  my  firft 
d)je6t  to  clear  up  thofe  few  paflages  in  which 
the  author,  from  his  concifenefsi  is  liable  to  the 
imputation  of  obfcurity,  and  to  mark  thofe  (till 
fewer  places  in  which  he  feems  to  have  fallen 
mto  error.  I  have  therefore  endeavoured  to  point 
oat  fuch  variations  between  him  and  other  co- 
tanponuy  reporters  in  their  ftatements  of  the 
cafe,  or  detail  of  the  judgment,  as  appeared  to 
me  to  be  material.  To  enable  me  to  do  this^ 
I  have  had  the  prefent  work  carefully  com* 
pared  with  all  the  printed  reports  of  the  fame 
period,  and  caufed  thofe  places  in  which  the 
fame  cafe  is  to  be  found  in  other  books,  to  be 
Doted  in  the  margin*  I  have  had  the  benefit 
fikewife  of  a  collation  of  fome  of  them  with  a 
manufcript  of  great  authority,  through  the 
friendfhip  of  a  Gentleman  not  lefs  noted  in 
the  profeflion  for  his  learning  and  candour^ 
dun  for  his  amiable  condudt  in  private  life. 

My  ilext  objeiSl  has  been  to  point  out  fuch 
changes  as  have  been  made  in  the  law  by  fub-* 
fequcnt  adts  of  the  legiflature,  and  to  fliew 
how  far  the  reports  given  here  have  been  con- 
firmed or  illuftrated,  or  over-ruled  by  more 
modern  dccifions.  With  this  view  I  have  cited 
in  the  notes  fuch  cafes  as  go  diredlly  either  to 
tftablifli  or  overturn  them^  and  have  in  ge- 
neral marked  them  as  fuch.  I  have  alfo  put 
down,  without  remark,  fuch  as  I  have  con- 
ceived to  fupport  or  impugn  by  the  principle 
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of  their  determination,  or  by  the  reafbning  of 
the  Judges,  the  authority  of  that  cafe  upon 
which  the  note  is  intended  as  a  coinment. 
But  it  will,  I  truft,  be  found  that  I  have  not 
ufed  this  liberty  immoderately,  or  quoted 
many  cafes  which  do  not  bear,  with  fomc  de- 
gree of  clofenefs,  upon  the  queftion  at  which 
they  are  pointed.  Where  nice  diftindlions  be- 
tween the  original  cafe,  and  other  determina- 
tions, arife  from  fuch  minute  alterations  of  cir- 
cumftances  as  might  fbmetimes  conf ufe  the  more 
inexperienced,  and  even  partially  efcapc  the 
memory  of  the  more  learned  part  of  the  pro- 
feflion,  I  have  thought  it  mod  convenient  to 
ftate  thefe  exprefsly.  By  this  means  I  have  endea- 
voured to  infert  mod  of  thofe  decifions  which 
may  be  thought  material  to  the  general  fubjedl  of 
the  report,  and  yet  to  avoid  perplexing  the  reader 
by  betraying  him  into  an  examination  of  cafes 
which  might  not  prove  immediately  appofite  to 
the  point  under  his  contemplation.  In  ibme 
inftances  I  have  exceeded  this  limit,  and  ven- 
tured to  ftate  the  leading  principles  of  diftinc^ 
tion  upon  particular  branches  of  the  law^  and 
to  arrange  the  principal  authorities  to  be  met 
with  in  our  books  upon  the  fubjed,  as  they 
feem  to  come  under  them.  I  have  not  been 
without  fome  hope  that  thefe  abftradts  may  be 
of  ufe  even  to  gentlemen  eftablilhed  in  the^ 
Profeffon,  by  enabling  them  to  find  fpeedily 
what  the  prefFure  of  bufincfs  will  not  always 
2  permit 
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permit  them  to  fearch  for  minutely  through 
die  (everal  books  of  reports.  But  fhould  I 
have  flattered  myfelf  too  far  on  this  head,  yet 
as  the  paging  of  thcf  former  editions  is  pre- 
fervfd,  lay  efibrts,  although  they  may  not  be 
coolidered  as  making  the  prefent  edition  fupe«^ 
rior  to  thofe  that  have  preceded  it,  cannot  be 
(vippofed  to  render  it  inferior. 

Such  is  the  plan  upon  which  t  have  endea« 
Toured  to  execute  this  edition.  In  fubmitting 
it  to  the  judgment  of  the  ProfefHon,  I  cannot 
but  feel  a  confiderable  degree  of  folicitude.  I 
am  aware  that  in  the  labour  of  an  editor,  there 
is  a  degree  of  tame  perieverance  and  padent 
corre£lncfsy  which  in  its  mod  fuccefsful  efforts 
is  held  beneath  approbation.  When  a  writer's 
fituadon  is  fuch,  perhaps  his  wifeft  fhelter 
from  cenfure  is  in  the  concealment  of  his 
name,  for  that  which  mankind  eftimate  but 
meanly,  if  well  performed,  they  will  condemn 
Tchemently  if  imperfcdlly  done.  I  can  not  hide 
from  nayfelf,  much  lefs  from  gentlemen  better 
verfed  in  legal  invcftigations,  that  many  of  my 
inquiries  will  feem  lefs  accurate  than  thofe  of 
more  fortunate  diligence,  and  that  many  of  my 
opinions  may  be  condemned  as  erroneous.  But 
in  judging  of  my  deficiencies,  it  will,  I  hope, 
beconfidered  that  the  cafes  reported  in  thefe  vo- 
lumes are  very  numerous,  and  the  nature  of  the 
law  contained  in  them  extremely  various.  That 
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a  work  of  fuch  length  muft  either  be  coxi-» 
tinued  at  feafbna,  when  the  mind  is  in  very 
different  ftates  of  energy,  or  be  procraftinated 
in  its  conclufion  to  a  period  diftant  and  un- 
certain. That  if  I  have  attempted  more  than 
falls  ftridly  within  the  province  of  an  editor^ 
in  order  to  render  the  book  more  perfed,  and 
have  fuled ;  (till  the  attempt  was  laudable  in 
its  conception,  and  had  it  been  well  executed, 
would  have  been  of  fervice  to  the  Profefiion. 


March  jtfa,  1795* 
No.  I,  Ft^  Tm  Ciurt,  Inner  TempU. 
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TO  THE 
RIGHT    HONOURABLE 

PHILIP   EARL    OF   HARDWICKE,. 

VISCOUNT  ROTSTON, 

BARON  HARDWICXE,   OF  HARDWICKE, 

IN  THE  COUNTY  OF  GLOUCESTER, 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN, 

THESE  REPORTS  ARE, 

WITH  THE  UTMOST  RESPECT  AND  ESTEEM, 

INSCRIBED, 

BY  HIS  LORDSHIP'S  MOST  OBEDIENT 

AND  OBLIGED  HUMBLE  SERVANT, 

JOHN    STRANGE. 


PREFACE 

TO    T  H  E 

FIRST     EDITION. 


TH  E  profcflion  of  the  law  is  already  fo 
overburthened  with  reports,  that  I  think 
itneccflary,  that  every  man  who  prepares  any 
thing  of  this  kind  for  the  prefs,  fhould  give 
fome  very  particular  reafon  for  his  doing  fo. 
And  my  reafbn  is  this : 

Having  during  the  firft  years  of  my  attend- 
ance at  Weftndnjiir'ball  been  pretty  diligent 
and  exaft  in  taking  and  tranfcribing  notes ;  I 
fooQ  fomid,  it  introduced  me  to  the  honour  of 
haying  them  borrowed  and  tranicribed  by  feve- 
nd  of  the  Judges,  and  others.  By  this  means 
they  came  into  the  hands  of  a  Gentleman,  who 
Iiad  a  fervant  fo  corrupt,  as  clandeftinely  to 
make  feveral  copies,  and  fell  them  to  perfons, 
who  had  not  the  honour  to  deliver  them  up, 
when  the  villainy  was  detefled.  This  put  me 
under  an  appreheniion,  that  I  fhould  foon  fee 
fome  of  them  in  print.  And  as  many  of 
them  were  only  arguments  in  caufes  never  ad- 
judged, and  therefore  of  no  ufc  to  the  publick; 
I  dioaght  it   neceflary  to  fele(5t  thefe  which 
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were  aQually  adjudged,  and  colled  them  toge- 
ther, that  I  might  at  ever  fo  fhort  a  warning 
have  it  in  my  power,  by  printing  a  genuine,  to 
iiipprefs  a  furreptitious  edition.  With  this 
view  I  caufed  my  clerk  to  tranfcribc  fuch  cafes, 
as  I  thought  would  be  proper ;  and  if  no  acci- 
dent happens,  that  obliges  me  to  publifh  them 
in  my  life,  they  will  remain  to  be  dealt  with, 
as  they  who  come  after  me  ihall  think  fit. 


J.   STRANGE. 
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Bstfbelcr  v.  Dennis  47  2- 


Biihop's  Hatfield  <;.  St.  Peter's     794 
Bitham  v,  Somerby  232 

Blackbourn  v.  Matthias  1 267 

Blackbcurne  \*  Freeman  ^'9' 

Blackwell  v.  Nafh  535 

Blackwood   v.   South  Sea  Company 

1063 
Blagrave  v.  Odell  1 14 

Blake  v.  Dodemea4  775 

filake^ 


ji  Table  of  ib€  Nams  of  the  Cafes. 


iBlakey  t;.  'Birmingham 
BUnd  V.  Pakenham 
Bland  T,  P^rrjf 
BScwett  ^r.  iiainard 
BLfi  T.  Cutting 
Blunt  9.  Mither 
Bcxidy  v.  Smith 
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Brc\vni:s;^  -:•.  N^'vinan 

Vol.  I.  '  ^ 


cafe 
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705 
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Clcwes  V.  Bathurft  960 
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Collier  v.  Hague  1270 

Collins  T^»  Butler  1087 

Collins  V.  Taylor  9 

Comber  t;.  Hill  969 
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Camber  v.  Wane  426 

Cunningham  v.  Houfloii  127 
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Duthy  V.  Tito  1203 

Dyfon  V.  Ironmonger  1 197 

E. 

Eades  V.  fadfrn  82 
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Forjler  v.  Monk 
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Garland  v.  Burton 
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Goodright  V.  Wright  25 
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Goodtitle  V.  Petto  934 
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Gejlin  Y.  ff^Iiams  1238 

I      GofwiU  V.  Dunkley  680 

Gouch  V*  London  Epifc*  879 

Gould  V.  Coulthurft  139 

GradcU  V.  Tyfon  J 16 

Graham  or  Garnham  v.  Bennet   816 

Graham  v.  Benton  1 196 

Grammar  t;.  Nixon  653 

Grav^  V*  HtJges  890 

Gra^  T,  Mcndez  556 

Greii  Chartc  v»  Kenninglon      1 1 73 

Green  v.  Brown  I199 

Green  V.  Giffbrd  11 19 

Green  V.  Guantlett  531 

GmHV    mii/^  189,808 

Grrjrz  xf.  Jones  IMQ 

Grcgfon  V.  Heather  727 

Gnry  v.  Jefferfon  1 165 

Gfifin  V.Scott  717 

Qrindnej  V.  Toufer  531 

I      Gfocnhoufe  v.  Cleaver  (7  i 


Groenvelt  v.  Btimvell  Page  495 

Grumble  v.  Bodilly  554 

Gulliver  v    Wicket  1^93 

Qfmfmtihs  C<^tnpntiy  v.  Turville        307 
Guy  v.  Kitchiner  127 1 

Gyles   St.   v.   Evcrflcy   Blackwater 

580 
Gynn  x.  Kirby  402 
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Hates  V.  Hales 
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642 
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643 
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Hamond  v.  A'mge  45 1 
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Hanmer  v^  EUcfmerc  878 
Hanover  Square  reO  or  v.  Stewart  1126 

H  irdwick  v.  Chandler  1 138 

Hnrford  V*  y&nei  809 

Hargrove  v.  Rogers  209 

Harman  v.  Delany  898 

Harris  v.  Benfon  9 1  o 

Harris  v.  Bernard  1069 

Harrifon  v.  BearclifTe  1272 

Harrifon  v.  Buckle  238 

Harrifon  v.  Dublin  Archiep.  262 

Harrifon  v.  G  rundy  1178 

Harrifon  v.  Wcldon  911 

Harrifon  v,  Winchcombe  678 

Harrow  y.  Edgnuare  98,  984 

Harrow  v.  Frcticham  83 
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H-uFcirs  cafe  211 

Hafwell  i;.  Chalie  1 1 24 

Hatch  V.  Biijet  986 

Hatton  V.  Hatton  865 
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Hatton  V.  Walker  846 

Haughton  y.  Ketidrlck  974 

Haughtan  v.  Starkic  82 

Hawkins  t%  Perkins  406 

Hawjtihaw  v.  Rawlings  ^3 

Hayes  v.  Warren  933 

H;iyman  v.  Rogers  232 
Hayward  v.  Bank  of  England       550 

Hayward  v.  Newjon  940 

Hayv^ys  v.  Savage  684. 

liazavd  v.  Trcadwell  506 

Heath  v.  Pcrcival  403 

Htath  V.  Street  390 

Heath  v.  Walker  1^7 

Heatbcotis  cafe  308 

Heathcote  t;.  Goflin  1 157 

Helbut  V.  Held  684 

Hcnbury  v.  Rofc  '*37 

Henderfon  v.  Williamfon  116 
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807 

Ifeptonflall  v.  Evingdon  1 047 

Herbert  v.  Griffiths  1 1 8 1 

Ifjthrirtgtoii  V.  Lowth  837 

Hemiit  V,  Flfxney  l^SO 

Hickman  v.  Coliey  iiao 

i//ri/  V,  Foot  822 

Hicks  V.  Jones  765 

Hicks  V.  Sherburne  698 

Higgins  V,  Jennings  726 

H'ggs  V.  Evans  837 

(fill  V.  Bateman  710 

Hillerfdon  v,  Skildroy  11 82 

HilUard  y .  Jennings  ^'^SS 

Hillier  v.  Froft  40 1 

Hillier  V.  Plympton  422 

^Incl^iSe  i\  Payne  99 


Hoare  v.  Dacofta  P<ig^  9 TO 

Hoare  v.  Mingay  91  j 

Hoby  V.  Kingfbury-  527* 

Hockley  v.  Merry  1043 

Hodgfkins  v.  Corbett  545 

Hodgfon  V,  }^ach1)oufe  683 

Hold  faft  V  •  Dowfmg  X  3^  $  3 

Holdfafl  v.  Freeman  1049 

HoUiday  v.  Fletcher  781 
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Hooper  v.  Shephar4  1089 
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Jackfon  v.  Mofes 

1043 

James  v.  Hatfield 

548 

Jami  w.  Hayes 

1083 

jcficnes  V.  Dyfon 

960 

JeSnics  v.  Auftin 

674 
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King's  Norton  v.  Cambden        1 1 39 

Kinver  v.  Stone  678 

kirton  V.  Weflon  11 56 

Kite  V.  Worcefier  Epifc.  138 
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Ladock  v.  St.  Ennidore  1 164 

l4imbell  V,  Prettyjohn  690 
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Landon  v.  Pickering  12 15 

Lane  v.  Santeloe  79 
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MadY.GalLird  53 1 

Mead  V.  Hamond  505 

Ueard  V.  Philips  906 

Jtdilcot's  cafe  899 

jjcndapace  v.  Humphreys  1073  j 
J>Iercers  Company  v.  London  Epifc.  ! 
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Needham  v.  Grano 
Neots  St.  V.  St.  Cleer 
Newcomb  v.  Green 
Newell  V.  Pidgeon 
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Palmer  v,  Ekins 
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Parker  v.  Parker 
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Parmintet^s  cafe 
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Peake  v.  Bourne 
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Phillips  V.  Smith  136 
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Poultney  v.  Holmes  405 
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Prefton  v.  Lingen  479 
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Puckington  v.  Chepton  Beenqham  581 
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al  fr.  Macky 
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Bridgman 

1203 
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9» 
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856,iioi 
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96 

Burchett 
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Armagh  Archbifliop  51  ( 

S>837 
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Burton 
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Cambridge  Univcrfity,&c.557 

Bailey 

1211 
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998 
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Sainton 

1088 
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900 
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Hornfey  Inhabitanta        182 

Horwell  998 

Hotch  552 

How  699 

Hudfon  909 

Huggins  882 

Hulfton  621 

Hunt  et  ar  42 

HjrworA  Inhabitants  10 

James  6799  1256 

Jcffirics  124,  125,  44<J 

Jeffs  984 

Jenkins  1 050 

Jennings  920 

Jocamb  953 

Johnfon      26  If    5799    644, 

8249  1000 

Jones     185,474, 704^  1 146, 

I161 

Ifiip  Inhabitants  423 

Ivinghoe  Inhabitants  9c 

Keat  950 

Kcllcy  530 

Kimberley  848 

King  4969  10989 1268 

Kings  Langley  inhabitants  631 

Kingfton,  Mayor  578 

Kinnerfley  et  Moore         193 

I^mbeth  Inhabitants         525 

LandaffBifhop  1006 

Landen  443 

Lav/Iey  Lady  904 

Lcoficid  Inhabitants         698 

Leonard  142, 302 

Leonard  St.  630 

Lewis  70,  704,  835 

LiOe  1090 

Liller  478,  788 

Lichiield  and  Coventry  Bifliop 

1023 

Little  Dean  Inhabitants    555 

Llo\d  9^6 


Rex  V.  Loggen  et  Froome     Page  73 
London  City  11 13 

Lone  920 

Low  field  937 

Lowther  Sir  William       637 
Luckup  1048 

Lundy  848 

Mackintofli  308 

Madley  Inhabitants        1 1 98 
Magrath  1242 

Maidftone  Mayor,  &€•     539 
MaUand  828 

Malm/bury  LibaUtants      739 
Mann  749 

Marriot  66 

Marflial  921 

Mary  St.   in   Marlborough, 
700, 932 
Mavfgridgi  771 

Milling  15,  17,  27,  80s 

Mendez  473 

Middlefez  Juftlces         lotS 
Miden.  Epifc.  62 

Miller  1103 

Minchinhampton  Inhabitants 

874 

Minify  64Z 

Moife  59S 

Monkhoufe  1184 

Moore  946 

Moravia  11 65 

Morgan     1042,10499  1066, 
1215 
Morris  90 1 

Morpeth  Balllvos  58 

Mothcrfell  93 

Munden  190 

Munncry  76 

Munoz  1127 

Nathan  8  So 

Newcaftle  Hoftmen         1223 
Newens  1 1 04 

Newton  4 1 3 

Nicholls  1227 

Nicliolfon  299 

Nixon  185 

Rex 
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Ilex  t.  Notth  Page  140 

Norton  Inhabitants  831 

Norwich  Major,  &c»  55 

Norwich  Dean,  Ice.  159 
Norwich  city  inhabitants  177 
Nunez  1043 

Obrian  1 144 

Olavc  St.  Parifli  5 1 

/  Oncby  766 

OiTulfton  1107 

Pappineatt  686 

Paris  1043 

Parijb  788 

Pattle  405 

*  Pearfon  1 1 00 

Peckham  475 

Penricc  1235 

Percivall  ct  al*  56 

Perfehoufe  146,  153 

Peter  St.  Par.  Ozon  524 
Petham  Inhabiunu  1 1 47 
Pewtrefs  1026 

Philips  a6l,  394>  9^1 

Pocock  1 157 

Pobnd  49 

Pollard  1 102. 

Polftead  Inhabitants  1263 
PopplewcU  686 

Portfmouth  Inhabitants  746 
Powell  8,33,782 

Prefton  Inhabitants  104.0 
Pufcy  7 1 7 

Read  789 

Reader  531 

Reafon  et  Tranter  499 

Reeks  716 

Revel  420 

Reynell  1161 

Rhodes  703, 728 

Ridpadi  9^8 

Robe  999 

Roberts        266>  608,  937, 
1208,  1214 
Robins  1069 

Robfcifon  555 

Rocetar  117 


Rex  V.  Roper  Page  167S 

Rufibrd  Inhabitants  512 
Rutter  143 

STalifbury  Sarah  54/ 

Satinders  167 

Scott  870 

Seaward  739 

Sergifon  1 181 

Sewers  ComnSii&on^s  763 
Sheldon  748 

Sherburne  Inhab.  1 1 65 

Sherrard  593 

ShrewfbUry  Juftices  975 
Sidney  1 165 

Simfrtondf  87  f 

Simpfon  44,  104,  475,  609 
Skingle  100 

Smith     1269  2^5)  3^7)  7049 
934, 946,  982 
.  Soley  618 

Solgard  "         1097 

Solomdn,  Nathan  880 

Somerfetihire  Juftices  992 
South-marfton  inhabitants  1 89 
Sparling  497 

Sparrow  1123 

Stapleton  443 

Steward  701 

Stoughton  900 

Street  788 

Stroud  Inhabitants  3 1 5 

Sundrifli  Inhabitants  983 
Sutton  1074 

Taunton  663 

Taunton  Mayor  12a 

Taylor  849,  1 167 

Tclfcombe  Inhabitants  3 1 4 
Tenant  716 

Thame  Guardian'  EccF  1 1 5 
Theed  43>  608,919 

Thomas  St.  Parifli  745 

Thompfon  44 

Tilly  316 

Tod  530 

Travers  700,  74Q 

Trcvilian  1268 

Rc4 
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t  V.  Tucker 
Turner 
Vandelccr 
Vanderplatdt 
Venables 
Vincent 
Unitt 
Upton 


Page  «25 

69 

760 
630 
481 

567 
816 


Utoxetrr  Inhabitants        932 
Wakefield  691 644 

Waltbamftvw  InhaKiants    102 
Ward  893 

Ward  John  ETq;  747 

Warminfter  Inhabitants    476 
Warne  644 

Warner  **. 

Warre  698 

Watkinfon  1 122 

Webb  1068 

Welbeck  Inhabitants      1143 
Wells  *       549 

Weoblej  Churchwardens 

J259>  1261 
Wcftbecr  1133 

Wefton  623 

Weftwood  Inhabitants       73 
Whalcy  1139 

White  1220 

Whitlock  263 

Wildman  879 

WUkins  624 

Williams  677 

Wilts  Ccm*  102 

Winteringham  2 

Witham  Inhabitants  1 42 

Womhwcll  968 

Wowlfall  II31 

Woodham  828 

Woolftanton Inhabitants  mo 
Woolfton  834 

Wright  915,   1041 

Wy.h  872 

W;kcS  1092 

W.id  834 

\V...;.am  2 

lejnoldj  V.  r  .  -'i.c  634 


Reynolds  v.  Thorpe  Page  796 

Rice  V.  Oatfield  1095 
Rich  on  dem.  Lord  CoUen  v.  John- 

fon  J 142 

Richardfon  v.  Atkinlbn  576 

Richardfon  v.  Jellj  1270 

Rig  V.  Wilmer  697 

Right  V.  Hamond  427 

Rioe  V.  Beli£uite  1209 

Ritfon  V.  Francis     •  877 

Rivers  V.  Lite  11 30 

Rivet  V.  Cholmondley  laox 

Road  V.  North  Bradley  1 168 

Rolnns  V*  Sayward  441 

Robinfon  v.  Davis  526 

Robinfon  v.  Green  574 

RMnfin  V.  Grrfcourt  675 

Robinfon  v.  mchoUs  1077 

Robinfon  v.  Stone  1 260 

Robinfon  v.  Tonge  879 

RMnfon  v.  WAh  469 

Rochtfchilt  V.  Leibman  836 

Rogers  v.  Birkmire  1040 

Rogers  v.  Loji  201 
R^s  eafe                     a86,  294,  369 

Pifs  V.  Chfe  1096 

Piwland  v.  Exon  Decan^  450 

Ruding  V.  Newell  983 

Rufdell  V.  Camels  568 

Rufli  v.  Baker  996 

Ruflell  V.  Boheme  11 27 
Ruflell  V.  Martin  and  Thorpe     583 

Rutherford  V.  Scott  936' 

Rutland  Duke  v.  Hodgfon  777 

Ructer  v.  Redftone  837 

Ryley  v.  Hicks  65 1 

S* 

Sachcvcrcll  v.  SachevercU  3? 

Sale  V.  Crompton  1209 

Saltern  v.  Wynne  IC72 

Saiufbury  Cotton  v.  Davis  53 

Sanderfon  v.  Brigiiall  747 

Sanderfon  t;.  Claggctt  42 1 

Sands  V.  Brooks  78 

Sargent 
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Sargent  v.  Reed 

Sarrot  v.  Fielding 

Savage  v.  Dent 

&avil  V.  Kirby 

Scarborough  Corporation  Ca& 

Schriven  /j;;rf  Tunic»*$  cafe 

Scotton  V.  Scotton 

Scrimfliire  v.  Alderton 

Seaford  v.  Caftlschurch 

Seagood  v.  Ne^e 

Seaman  v.  Fonercau 

Searle  v.  Lord  J3arrington 

Belby  V.  RuJftU 

Sflwin  V.  ISroiun 

Eerocold  v.  Hampfon 

Seymour  v.  Day 

Shad  ford  v.  Houfton 

Shank  v.  Payne 

Shaw  V.  Weigh 

Shcather  v.  Holt 

Sheepfhead  v.  Melbrun 

Shclburne  v.  Staplccoii 

S/:€/ky  V.  Afafon 

Shelling  v.  Farmer 

Shepherd  v.  Oakes 

Shepherd  v,  Shorthofe 

Shepley  v.  Marlh 

Sbere  v.  Brown 

Shcrgold  V,  Holloway 

Sherman  v.  Alvarez 

Skirt  V.  Cflrrr 

Short  i;.  King 

Shrewfbury  Gaoler's  Cafe 

■Shuttleworth  v.  Bravo 

Shuttlcworth  v.  Pilkington 

Sim's  cafe 

Sifney  v.  Ncvlnfon 

Skinner  v.  Rcbow 

Skipp  V.  Hookc 

Skipwith  V.  Green 

Slater  v.  Swan 

Slaughterford  V  cafe  * 

Slicer  V.  Thompfon 

Smaliey  v.  Kerfoot 

Smallwood  v.  Vernon 

Sniilt  V.  Wlutmill 


Page  1228 

1064 

IJOO 

1 180 
832 

1182 
J  012 

426 
1183 

826 

903 
1261 
J178 

899 

3'7 

633 

798 

S3' 
1225 

61s 

449 
646 

893 
412 

1131 
228 

1002 
639 
929 
681 

53^ 
507 

1207 

699 

919 

1080 

■610 

872 

1204 

1 1 56 

1094  ' 

478  ; 
1054 ; 


855^ 


Smith's  cafe 
Smith  V.  Abbot 
Smith  V.  Bouchier 
Smitb  V.  Carr 
Smith  V.  Clarke 
Smith  V.  Crabb 
Smith  V.  Dudley 
Smith  V.  Dunce 
Smith  V.  Fuller 
Smith  v»  Gibfon 
SmM  V.  G/a/s 
Smith  V.  Hixon 
Smith  V.  Huggins 
Smith  V.  Key 
Smith  V.  Ma(bn 
Smith  V.  Nicholfon 


Page  8  ft 
1 152 

993 

1 104 

I130 
1 149 
If  02 

1048 
786,  1151 

1045 

545 
977 

1142 
638 
816 

1186 


I 


Smith  ex  dem.  Dormer  v.  Parkhurd^ 

1 105 
Smith  V.  Pelah  1264 

Smith  V.  Porter  415 

Smith  5t>.  Smith  955 

Smith  v.  Triggs  487 

Snow  V,  Como  507 

Somerfct  Duke  v.  France  -  654 
Sorefby  v.  Sparrow  1186 

South  V.  Jones  245 

Southerton  v.  Whiilock  6go 

Southoufe  V.  Boak  1216 

South-Sea  Comp.  v.  Duncombe  919 
Soutli  Sydenham  v*  Lamerton  57 
Southwould  V.  Yoxford  1127 

Sparrow  v,  Carruthcrs  1236 

Squire  v.  Archer  906 

Stafford  v.  Forcer  22,  807 

Stafford  v.  London  GIv#  95; 

Stamma  v.  Brown  ^  '73 

Stanton  v.  Smith  762 

Starlings  Qtfe  38 

Stead  v.  Lateward  623 

Steele  v.  Matd>y  30 j 

Stephem  v.  Greenland  'jib 

Stephens  v.  Haughton  847 

Stevcnfou  v.  Nevifou  583 

Stewart  v.  Smith  S66 

Stibbs  V.  Clough  227 

Stiles  V.  Mead  738 

Stoke 


j1  Tab  L2  of  tbc  Names  of  the  Cafes. 


Stoke  Prior  %h  GraftOA      Page  IQ71 

Stone  9.  AtwoU  1076 

Stone  fjL  Lingwood  65 1 

Stonehoufe  v.  Ewen  874 

Stonehoufe  v.  MuUins  873 

•Story  9.  Atkins  719 

Stoughcon  V.  RcTnolds  1 04  5 

Stntford  V*  Ncalc  482 

Stratton  v.  Burgis  1 14 

Street  o.  Hopkinfioa  '<>55 


&r«t  V.  Palmer 
Strong  f^  Howe 
Stroud  V.  Tilly 

Stmtrille  v,  ^ 

Stndlej  V.  Sturt 


«05»  537»  541 

621 

1162 

8e 

782 

52 

643 

695 

483 
9'7 
728 

1211 

746 
867 


Stutter  V.  Frcflon 

Soell  V.  Timbrcll 

SoUirane  v.  Seagrare 

iumaer  ▼•  jfBon 

Siaaa^r  ▼•  Ferryman 

Sotton  o.  Bryan 

S\raine  v.  De  Mattes 

Swayne  v.  Wallinger 

Swcetapple  v.  Gowlfcllow 

Sword  blade  comp»  v.  Dempfey  892 

Syderbottom  v.  Smith  649 

Sjmrs  V.  Oakes  893 

Sjmonds  v.  Parmenter  1269 

T. 

Talbot  V.  Hobble  1 1 54 

Tarkon  v*  Wragg  1271 

Tarrant  v.  Mawr  576 
Taylor  v.  Dobbins               399,  512 

Taylor  V.Hall  1189 

Tayter  v.  Lake  575 

Taylor  V.  Lowe  983 

Taybr  ▼•  Raymond  895 

Taytor  v.  Waftcneys  121 8 

Tcelby  v.  Willerton  77 

Tench  r.  Dalian  786 
Tcilunaker  v.  Edmonton  hundr.  406 

Thatcher  v.  Stcvenfon  144 

Theed  v.  Lovell  1 103 

Thomas  v-  Bifliop  955 

fkmas  V.  Porter  450 
Vol.  X. 


Thompfon  v.  Batty  Prtfg'/  777 

Thompfon  v.  Berry  551 

Thompfon  T'.  Tiller  ia66 

Thornby  v.  Flt?ctwood  3 1 8 

Thornton  v.  Barnard  809 

Thornton  v,  Mouhon  533 

Thrale  v.  Vaughan  119a 

Throgmorton  v.  Smith  932 

Thruilout-v.  Grey  1056 
Thruftout  V.  Peake  12 

Thru  (lout  v.  Troublcfome  1099 

Titdon  V.  WL'adon  147 

Tiudale  v.  Gwynne  1270 

Tippins  cafe  1 00 

Tipping  V,  Smith  1 024 

Titcli bourn  v.  White  145 

Tito  V,  Duthy  1 203 

Titus  V.  Lady  Preflon  652 

Tod  V.  Stoahes  647 

Toephen  v.  /s/f//;^  678 

Toralin  v.  Purlis  1 1 77 

Toms  V.  Mytton  744 

Tonge  V.  Watts  1 2  5 1 
Torrent  v.  Burley         •  715 

Tottenhoe  v.  New  ton  Lofigville        477 

Towers  v.  Olborne  506 

Townfend  v.  Duppa  610 

Townfend  v.  Thorpe  776 

Trcmain's  cafe  168 

Trevivian  v.  Lawrence  2cg 
Trinity  v.  Shoreditch  10 

Tryon  v.  Carter  994 

Tucker  y*  Stevens  1 05  2 

Tucker  V.  Waller  419 
Tuckerman  v,  J^try  15 

Tully  V.  Sparkes  867 

Turner  v.  Cr^  827 

Turner  v.  Goodwin  459 

Turner  v.  Mead  416 

Turner  v.  Schomberg  2  2 53 
Turner  v.  Tri(by  1 63 

Turner  v.  Turner  708 

Turner  v.  Warren  1079 
Turton  v.  Bcnfon  240 

Turton  v.  Hayes  4^9 

Turvil  V.  Aynfworth        •  787 

b  Valentine 


if  Table  of  the  Names  ef  the  Cafes. 


Valentine  v.  Fawcett        Page  io2i 

Valliant  ▼.  Dodimead  1 22 1 

Vandeput  v.  Lord  78 

Vane  Lord's  cafe  1 202 

Vat  V.  Green  697 

Vaughan  v.  Browne  1 106 

Vaughan  v.  Evans  630 

Vaughan  v.  FuUer  1246 

Vergen's  bails  cafe  1 2 1 7 

Vernon  v.  Goodrick  5 

Vernon  v.  Jcfierys  1 146 

Vicars  V.  Worth  471 

Vice  V.  Burton  891 

Vi£lorin  v.-Cleeve  1250 

Vincent  v.  Prejton  303 

Underbill  \.  Durham  1005 

Underwood  v.  Hcwfon  596 

Underwood  v.  Parks  1200 

Unwiu  V.  KirchofF  12 15 

W. 

Wainwright  v.  Bagfliaw  974 
Waldron  clerk  of  the  crown-ofEce's 


cafe 

1126 

Walker  v.  Egerton 

50 

Walker  v.  Kearnfey 

II48 

Walker  v.  Robinfon 

1232 

Wallis  V.  Scott 

88 

Wallis  V.  Smith 

1027 

Walmfley  v.  Rofon 

1210 

Walrond  v.  Franfliam 

1219 

Walter  v.  Stckoe 

607 

Wannell  v.  London  Camerar'      6^5 

Waples  v.  Fames 

1243 

Waring  V.  Dewberry 

97 

Warneford  v.  Warneford 

764 

Warren  ij.  Confett 

778 

Warren  v.  Ivie 

908 

Warren  ex  dim.  Webb  v. 

Greenville 

1 1 29 

Warrener  v.  Giles 

954 

Warwick  bo  ough  cafe 

991 

Waters  v.  B  illentine 

417 

Watkins  v.  Hanbury 

1245 

Watkins  v.  Parry         Page  444,  643 
Wearer  v.  Burrows  648 

Weavers  comp.  v.Forrcft  1232, 1241 
Webb  V.Holt  1234 

Webb  V.  Punter  1217 

Webb  V.  Thompfon  401 

Webb  V.  Turner  ^095 

Webb  v.  Urlin  1 044. 

WegerflofF  v.  Keene  214 

Welder  v.  Buckland  611 

Wellell  y.  Glover  .    8 

Welfli  V.  Craig  680 

Weobly  overfeers  cafe  1 26 1 

Weftbrooke  v.  Strutvillc  79 

Weftcombe  v.  Jones  ^093 

Weftham  v.  Chiddingftonc    .      603 
Weft-India  Comp.  v. Van  Mofes  61 2 


Weftminfter  coroner's  cafe 
Wefton  V  Poole 
Whaddington  v.  Tedford 
Wharton  v.  Richardfon 
Wheeler  v.  Cantuar.  Archiep% 
Wheeler  v.  Thomfon 
White  V.  Cleever 
White  V.  Graham 
White  V.  Haugh 
White  V.  Holland 
White  v.  Montgomery 
White  V.  Zmith 
White  V.  Woodhoufc 
Whitechurch  v.  Whitechurch 
Whitehead  v.  Barber 
Whitlock  V.  Humphreys 
Whywall  v.  Champion 
Wiar  V.  Smith 
Wickes  v.  Strahan 
Wickham  v.  Hobart 
Widdnngton  v.  Charlton 
Widmore  v.  Alvarez 
Wigan  rector's  cafe 
Wigley  v.  Morgan 
Wightraan  v.  Mullens 
Wilborn  v.  Cuddy 
Wilcocks  V,  Huggins 
Wild  V.  Sands 
Wilder  »•  Handy 


1073 
1056 
1014 

107s 

957 
707 
681 
827 
1262 

737 
1198 
1232 
787 
619 
248 

849 

1083 

114 

1157 

1065 

155,989 

797 
1207 

1049 
1226 

545 
907 

718 
1151 

Wilkina 
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Wilkms  V.  Brown  Page  1210 

Wtlkifu  V.  Kitchin  9 1 6 

Willdnfon  v.  Lutwidge  648 

Wilkinfon  v.  Myer  585 

Wilkin fon  v.  Poole  797 

Wilics  v.  Broadbent  1224 

Wilks  V.  Eames  io8o 

Williams  v.  Brown  996 

WiUiams  v.  Fowler  407 

Williams  v.  Johnfon  5v:»4 

Williams  v.  Jones  1049 

WUlianu  ▼•   Mafon  644 

Williams  v.  Ogle  giig 
Williams  v.  Ofbome  Lady  Bridget  80 


Willing  V.  Goad 
WUloughby  V.  Z)/*^ 
Wilfon  V.  Carter 
Wilfin  ▼.  Gr^ 
Wilfon  v.  Poulter 
Wilfon  V.  Rogers 
Wilfon  V.  Wilkinfon 
Windham  v.  Withers 
Windmill  v.  Cutting 
Wtndfor  V.  White  Waltham 
Wingham  v.  Sellindge 
Winkworth  v.  Clarke 


Winter  v.  Lightbound 
Winter  V.  Slow 


909 

ICI 

I20f 

794>  859 

1242 

783 

515 
191 

186 
1199 

735 

301 

878 


Withers  v.  Warner 
Woadfon  v.  Nawcon 
Wcod  ix  dim,  Cowhurjl  y. 

Woodcock  V.  Elpington 
Woodford  v.  Eades 
Woodford  v.  Robinfon 
Wookey  v.  Hi n ton 
Wollafton  V.  Walker 
Woolley  v.  Brifcoe 
JVorden  v.  Wordffi 
Worley  v.  Glover 
Worrall  v.  Bent 
Wraight  v.  Kitchingman 
Wray  v.  Lifter 
Wright  V.  Canning 
Wright  V.  Penhurfl  inhah* 
Wyatt  V,  EiTmgton 
Wyatt  V.  Winkworth 
Wynne  v.  Middleton 
Wyvill  V.  Staplcton 


Page  309 

Morhmer, 
1 107 

SO 

425 
302 
476 
917 
554 
97* 
877 
83s 
197 

lUO 

8«7 

637 

810 

1227 

61S 


Y. 

Yates  V,  Boen  1 104 

Teatman  v.  Mujlon  973 

Yeo  V.  Letnan  1 1 9 1 

Yorkfliire  com.  fewers  cafe  609 

Young  V.  Holmes  70 


bi 
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THE        NOTES. 


A. 

Agatte  Dutton  v. 
Ainfley  Findar  v% 

Pagi  1056 
7^3 

A   BBOTRcesv. 

Pj^^76 

>S03» 

Akeroyd  v*  Smithfon 

820 

819 

Alanfon  Wyat  v. 

233 

Abbot  Rex  v. 

608 

Alberry  Scott  v. 

xoti 

Abbot  Smith  v. 

X2I2 

Lord  Aldborough  v*  Newhaven   ^2S 

Abcny  v,  Dickenfon 

X242 

Alder  v.  Chip 

IOCS 

Abcryftwith  cafe 

1003 

Alderfon  v.  Temple 
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240.  note  (1)  col.  1. 1.  8.  for  "  Hitcham"  read  "  Hitchcox" 
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5C2.  fecond  note  (i)  col.  1. 1.  5.  for  "  Burn's  Ecc.  Law"  read  '^  Burn's 
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$03.  note  (1)  col.  I.  1.  2.  after  "  promiffory"  infert  '*  note" 
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633.  firfl  note  (i)  col.  2. 1.  3.  for  •'  Willcs"  read  "  Wilkes" 

VOL.   IL 

692.  Note  (i)  col.  I.  L  10.  after   "cited  lb."  infert  Beardmorc  v, 

Carringron,  2  Wilf.  244. 
lb.  col.  2.  1.  4.  for  "  Ducher"  read  •*  Ducker" 
h.  col.  2.  1.  12.  for  *'  cofts"  read  *'  torts" 
765.  note  I.  col.  2.  1.  4.  for  "  ante  1 19"  read  "  poll  1024" 
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871.  note  (4)  col.  2.  1.  9.  for  "  brought"  read  "  brings" 

S73.  fecond  note  (1)  col.  i.  1.  6.  for  *' Locherry"  read  "  Lockerly'* 
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961.  note  (i)  1.4.  after"Amb.7t;6"  infert  "  11  Gc.  Tr.  198." 
^.  no:e  {i)  L  1.  for  "Babcr"  read  "  Baker" 
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1003.  not^  (1)  col.  a.  aftcf  "  lb.  2009*'  in^oft  **  Sayer  11  u  S.  C^ 

1 125.  note  (3)  page  2.  col.  2.  1.  9.  for  **  ct*'  read  '*  ut** 

lb.  page  3.  col.  2. 1. 14.  after  **  having''  inkrt  **  long'* 

lb.  page  4^  col.  1. 1. 15.  for  «'  tantamount  to  a  fird  and*'  read  "  /««- 

tamouHt  ffirjt  and*^ 
1 1 29.  note  (i)  col.  2. 1.6.  from  the  end  of  the  page  for  *'  tender" 

read"  trader** 
1140.  note  (i)  col.  I.  line  the  kft>  inftead  of '' for"  read  *'  opon*' 
lb.  col.  2.  line  the  firft  for  «  &c.**  read  *•  and'* 
1 143.  fecond  note  (i)  col.  2. 1. 5.  for  ''  Black.  Com.**  read  <*  Black. 

Rep.** 
1148.  note  (1)  for  <<  Pandock  ▼.  Machender**  read  **Pendock  v. 

Mackender" 
^.  note  (2)  col.  2. 1. 1,  for  *^  amendment'*  read  '*  attachment" 
lb.  1.  3.  for  **  *m//**  read  •*  £a;#ri//** 
1152.  firft  note  (l)  after"  Chambers**  infert  "v.  Law** 
1 1 57.  note  ( j)  1.  2.  after  *'  where**  infert  "  an" 
1161.  note  (I)  col.  2.  1.6.  before">f«w"  infert  "9" 
1I7C.  note  (i)col.  i.  1.6.  after  **  Moor  422"  infert  **Cro.  Elist. 

52$.  S.  C." 
1212.  note  (i)  the  point  in  Smith  ▼.  Kendal^  is  ftated  to  be  apon  a 

bill  of  exchange  ;  But  it  was  apon  a  promiflbry  note.    Vide  ' 

6  Term  Rep.  123. 
1214.  note  (1)  page  2.  col.  2.  L  18.  mfiu  for  ^^  Aogios  t.  Aagiai*' 

••  Angier  tr.  Angicr** 
lb.  page  3.  col,  1. 1. 4.  afim  for  *'  Prac.  in  Chanc.**  read  *•  Prec.  in 

Chan.** 
lb.  page  4.  coUa.  1.  37.  for  "  Scot  r.  Maolcy"  read  "  Scot  v.  M aoby** 
1223.  note  (1)  page  2.  col.  2.  1.  8.  a  find  after  *•*  Giles"  infert  '*ante" 
lb.  page  3.  col.  2.  1. 9.  a  fine  for  "yfw^"  read  "  Caf.  Temp.  Hard." 
1255.  note  (i)  1.  3.  after  **  credible"  infert  *•  one" 
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Trinity  Term 

2  Georgii  Regis.      In  B.  R« 

TTiomas  Zor^  Parker,  Chief  Juftice, 

Sir  Litdeton  Powys,  Knt.^ 

Sir  Robert  Eyre,  Knt,         \jujiices. 

Sir  John  Pratt,  Knt,  J. 

Sir  Edward  Northej,  Kat.  Attorney  General* 

John  Fortefcue  Aland,  Efq-,  Solicitor  General* 

*!  I  I     !■■  ■  ■!  ^  ■  ■  111.     ■         ■      I     * 

Qark  verfus  Elwicki 

MR.  Riive  mored  the  laft  tcnn,  That  one  of  the  witnefles  Ruiema^etipo* 
to  a  fubmiflion  to  arbitration  might  be  obliged  to  make  *  T""!lJ*^  * 
i5davit  thereof,  in  order  to  make  it  a  rule  of  court  purfuant  to  bkrTtlon,  to 

tby/J/.  9  fa"  10  ^.  3^*;  I5«  mak.- iffidavitcf 

thr  execulMn. 

The  Solicitor   General  in fifled^  that  affidavits  are  voluntary;  aBarncasJ.Si 
bat  die  reafon  of  the  vitnefs's  refufal  in  this  cafe  was,  becaufe  P.  ia  C.  ^ 
the  award  was  unfairM^ade,  and  they  had  no  other  remedy  but 
diis  to  prevent  the  fubmif&on  being  made  a  rule  of  court.     &ed 
fer  iMriam^  The  hardfhip  of  this  particular  cafe  will  not  at  all  vary 
cor  rule,  which  muft  be  a  (landing  m<;thod  for   the  future:  the 
ad  of  parliament  has  appointed  but  this  fmgle  way  by  atiidavit ; 
and  we  will  not  fufFer  a  witncfs  to  evade  it  by  his  rofufal.     We 
force  a  witnefs  to  a  bond  \)^  fuhpana ;  and  every   witncfs  docs  by 
hii  iigning  undertake  to  prove  it  when  required.     And  //;//.  (i       [    ^    3 
Go.  SingleUii  v.    Bradley^   there   was   the  fame  rule  upon  my 
cppofing  it. 

Rule  (or  the  witncfs  to  make  affidavit  of  the  execution. 
Vol.  L  B 


ft  Trinity  Term  a  Geo. 

Dominus  Rex  verjus  Winteringham. 

^U  I^^^^'n  TNdiftmcnt  quia   male  et  negligenter  fe  geffit  in  ixeiuimi  of  the 
n^nd  m  aTll^*  JL  S^^  of  conftabUy  qualhed  for  being  too  general. 

diftment. 

Bayley  verfus  Jenners. 

A  perTon  quaii-   J^EEFE  moved  that  defendant  being  a  trooper  might  be  dif« 
^inghimfpifirf^  charged  upon  common  bail;  it  appeared  he  was  lifted  i6th 

taken  x>  be  doing  Affly,  and  arretted  19th;   and  the  queftion  was,  whether  he 
du.-y,  and  dif.    had  ever  performed  duty ;  and  the  affidavit  went  no  fardier  than 
c^^  bloL      ^^®  learning  to  ride.    ITie  plaintiflF  inGfted,  that  this  b  not  doing 
duty  as  the  z€t  requires,  but  only  in  order  to  do  duty. 

Cur'^  It  is  doing  dutv»  he  receives  his  pay,  and  muR  be  dif- 
charged  upon  common  nail  ( i )  • 


(i)  n^e  Jdmfiw  V.  Loutb^  lO  Mai.  346.  p$fi.  f. 

Dominus  Rex  verfus  Wyndham. 

Andr.  171.  f  |1  H  E  defendant  Sir  WilHam  Wyndham  being  brought  up  by 
^c.  ch.  3  Vin,  y  ^hc  Lieutenant  of  the  Tower^  Serjeant  PengeUyr  Mr.  Jef^ 
r«  5»5»  feries^  Mr.  Reeve  and  Mr.  Hungerford  moved,  that  he  might  be- 
admitted  to  bail,  and  offered  feveral  arguments  to  induce  the 
court  to  bail  him,  which  with  the  anfwers  given  thereto  by  Sir 
jfofeph  Jehylly  Mr.  Attorney  and  Solicitor,  are  comprized  in  the 
opinion  of  the  court,  which  was  delivered  the  laft  day  of  iht 
term  utfequitur. 

Parker  C.  J.  This  is  a  commitment  by  the  fccrctary  of  ftatc 
for  high  trcafon  generally;  it  has  been  moved  on  behalf  of  Sir 
trUIiam  Wyrtdham^  that  he  might  be  admitted  to  bail.  I  fhall  take 
notice  of  the  arguments  on  both  fidesj  and  of  the  particular  cir- 
curaftjmces  of  this  cafe,  which  have  been  laid  before  tlic  court, 
with  as  much  cleamefs,  as  the  little  time  we  have  had  to  confidcr 
of  the  matter  fince  it  was  fpoke  to,  and  the  extraordinary  bufineft 
of  tliis  day,  will  permit  me. 

2  T  It  has  been  admitted  on  all  hands  that  the  court  has  a  difcre* 

tionary  power  in  this  cafe ;  and  I  think  the  arguments  which 
have  been  made  ufe  of  by  the  couofcl  for  Sir  lyiUiatn  Wyndhcm 
arc  upon  tliefe  five  points : 

I.  £xception> 


/ 
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I.  Sxception,  That  the  commitment  is,  that  he  Jhatl  he  lept  Safe  and  clefe  in 
f^eandclofe\  it  hat  been  infifted,  this  is  more  than  can  bejufti-  Ji„'J*°J^Si"of* 
ted  by  law.    This  exception  is  offered  without  any  authority  to  direaioaitot^ 
fupport  ir^  and  is  agadnft  an  infinite  number  of  precedents,    fiat  c^ccA 
admitting  this  were  a  good  exception,  the  coiifequence  would  not 
be  that  we  fhould  difcharge  Sir  William  U^yttdham^  but  only  qua-- 
imus  his  being  kept  dofe.     The  keeping  him  fafe^  is  only  by  way 
tf  admonition  to  the  officer^  to  put  him  in  mind  of  his  duty,  and 
the  ponifhment  whkh  he  muft  undergo  in  cafe  of  an  efcape* 
The  comdion  procefs  which  gdes  to  the  iheriffj  commands  hini 
to  take  the  AckniaJit  eteumfalvQ  asflod^. 

%.  Exception  has  l)e^  taken.  That  the  charge  is  not  faid  to  be  Comibhaxeflt* 
upori  oath  5  and  if  a  fecretary  of  ftate  might  commit  people  with-  ^^"^^^ 
out  oath,  the  whole  nation  would  be  their  tenants  at  will.     In 
2iJwer  to  this,  I  muft  obferve,  as  I  did  before,  that  the  prece-^ 
dents  are  maiiy  of  them  fo,  and  no  authority  has  been  cited  in  fup«i 
ponof  the6bje£lion.    The  not  mentioning  it  to  be  upon  oath, 
isnotcenciufive^  that  it  was  not  upon  oath.     In  Ferguforfs  czk 
this  exception  was  over-ruled,  Trin.  2  U^*  i^  M.  and  it  Was 
held  in  KendaTs  cafe,  that  an   imprifonment  may  be  without  t  Salk.  %^% 
(ttth  \  and  alfo  in  the  Houfe  of  Lords,  that  commitments  may  ^  ^^  ^^• 
be  without  oath,     tf  a  man  be  taken  with  treafonable  papers,  he 
RU7  be  committed^  and  any  magiftrate  may  conuhit  fuper  vifum^ 
widM)utoath« 

3,  Exception,  That  th6  Commitment  id  gcfftcrally  for  high  eommltmciitfpi 
trcafon ;  and  it  has  been  urged,  that  fome  particular  fpccitfs  of  ^^^f^^^^,- 
trcafon  muft  be  exprefled,  and  that  it  muft  have  fo  much  cer-  jv.  b.  ThU  exl 
tainty,  as  to  appear  to  be  high  trcafon  to  the  court.  2  Infi.  55,  ccptfenhadkeeii 
591.    I  think  diis  opinion  is  not  to  be  maintained.     We  pre-  fo^irthfsurai 
fume  a  magiftrate  does  right,  till  the  contrary  at)pears ;  and  it  in  the  cafe  of 
has  never  been  held  neccffary  to  exprcfs  the  overt  a£l  in  the  coni-  ^^^^"'^  ^^ 
jnitment.     My  Lord  Coke  puts  the  c^fe  of  trcafon  contra  perfonam  ^o  Mod.  354. 
Rigis.  and  admitsthattobcfufiicient(i).  3  Vin.  A^n 

4.  It  has  {>een  argued  in  favour  of  this  laft  exception,  that  the 
habeas  corpus  ad  fuppoies  the  crime  to  be  fpeciiically  i^ehtioned  ; 
becaufe  it  provides,  that  no  perfoh  (hall  be  committed  a  fecond 
time  for  the  fame  bffence^  sifter  be  had  been  once  bailed ;  the 
confcquence  of  which  is,  thait  the  court  muft  jiidge  by  the  two 
commitments  whether  the  offence  be  the  fame.  This  argu-  f  4  J 
inent  will  appear  of  little  weight,  if  we  conGder  how  eafy  it  is  to 


(j)  Rix  T.  mikes,  %  ml/.  158.  S.  P.  a  H4n»k.  Ck.  16./.  xj.p,  186* 
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vary  the  cxprcffion  in  the  fccond  commitment,  and  yet  keep  clofe 
to  the  principal  charge.  Suppofc  a  man  is  committed  for  levying 
war  againft  the  King,  and  after  he  is  difchargcd,  is  again  com- 
mitted for  compafEng  the  death  of  the  King  :  thefc  two  fafts 
appear  very  different  upon  the  face  of  the  commitments,  and  yet 
he  that  is  charged  with  the  cnc,  may  likewife  be  charged  with 
the  other ;  and  if  this  obje£lion  ihould  be  held  good,  the  confc- 
quince  would  be,  that  a  man  may  be  committed  as  often  as  the 
fccretarics  of  ftatc  can  vary  the  exprefllon  j  for  feveral  fpecies  of 
treafon  may  be  the  fame  fa£t« 

5.  The  cafe  of  Kendal  and  Rocy  i  Salt,  347.  5  Mjd.  78.  has 
been  relied  upon  by  the  counfel  for  Sir  William  Wyndham  as  a 
cafe  in  point.  But  I  am  of  opinion,  it  will  not  come  up  to  that 
now  before  us.  They  were  committed  by  a  warrant  dated  24 
0«7.  1695.  being  charged  with  ailifting  to  the  efcape  of  Sir  James 
Montgomery^  who  was  guilty  of  high  treafon.  Exception  was 
taken,  that  the  treafon  of  Sir  James  Montgomery  was  not  ex- 
prefTcd  in  the  warrant  5  and  the  faft  he  was  committed  for  might 
'  n  -t  be  high  treafon,  tho'  mentioned  to  be  fo.     The  cafe  did  not 

turn  upon  that  fingle  point,  for  it  was  held  neccflary,  that  Sir 
James  Montgomery  (hould  be  averred  guilty  ofj  and  committcdyjr 
high  treafon.  And  becaufe  both  thofe  particulars  wierc  not  ex- 
prcflcd  in  the  warrant,  the  defendants  w  re  admitted  to  bail.  A 
commitment,  it  is  true,  for  ftealing  fruit  generally  would  not  be 
good,  becaufe  if  it  was  upon  trees,  it  would  be  no  felony.  2 
Inf.  52. 

f  Aniierf.  297.  There  IS  a  cafe  in  Anderfon^  which  was  to  be  a  direftion  for 
kaih.  Collet.  3  ti^c  future  in  making  commitments,  which  is  entered  in  the 
pliffl.  358.'       council  book.     In  Crofton^s  cafe,  which  is  reported  in  i  Sid.  78. 

I  Keb.  305.  it  was  refolved  that  a  commitment  for  high  treafon 

generally  is  good.     Vaug.  142. 

I  think  I  have  now  taken  notice  of  all  the  exceptions  taken  to 
the  commitment.  The  next  thing  relied  upon  is  the  illnefs  of 
Sir  William  IVyudhamy  which  appears  to  be  a  diftcmper  incident 
to  the  family.  We  are  of  opinion,  that  this  is  not  ground 
enough  fingly,  to  induce  the  court  to  admit  Sir  JVilliam  to  bail : 
for  it  mud  be  a  prefent  indifpofition,  ariiing  from  the  confine- 
ment (1);  andfowe  held  this  term  in  the  cafe  of  Mr.  Harvey  o[ 
Comhey  who  ft  ihbcd  himfelf  after  his  examination  ;  and  was  rc- 
f  ufed  to  be  bailed,  becaufe   his  illnefs  was  from  an  aft  of  his 


(i)  Harvey  of  Cmhe*%  cafe,  10  Mod,  334.    Rex  v.  RudJ,  Cowf. 
333./^.  9. 

own. 
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own.    But  I  fliall  not  enlarge  upon  this  head,  fince  we  are  all 
of  opinion.  Sir  William  IVyfidham  ought  to  be  bailed.     There 
liave  been  four   terms  paflbd    (ince  his  commitment,  and  one  A  yfir*t  impn* 
aflizes  in  Somerfetjbire^  out  of  which  county  it  has  been  hinted  the  fonment  without 
ground  of  the  complaint  againft  Sir  William  Wyndkam  arifes ;  induJemcn*"^"* 
and  therefore  there  being  no  profecution  againft  him,  he  muft  be  ^^  court  to  bail, 
admitted  to  bail,  himfelf  in  1 0,000  /•  and  four  furetles  in  5000  /.  ^^J  J^^' 
each. 


Vernon  vcrfu4  Goodrich.     In  C.  B. 

THE  plaintiff  declares,  that  whereas  (he  is  pk)flcflcd  of  an  Wherethcpialn- 
houfc  in  Ipfuncb^  to  which  water  was  coi^veyed  by  a  leaden  a  ^Son  on^^ 
pipe  from  the  conduit  houfe ;  the  defendant  neverthelefs  has  and  the  detenl! 
pllced  qu^dam  epijlomia  vocat*  Jlopcoch  in  catiali  plumheo  pradiElo^  *"^  P**^*^*  ''^^ 
and  thereby  hindered  the  water  from  coming  to  her  houlc,  and  ST^^idif** 
that  the  defendant  has  diverted  great  quantities  of  water,  by  muft  ihew  a  title 
which  (he  loft  the  ufe  of  her  houfe.  '»  ^^  rcpiicaa- 

•fly  and  mux 
no;  barely  rdj 
«B  tnverfing  the  deftndtntri  tStle.    Yeiv.  147.    Poph.  i.  Salk.  335.  4  Mod.  424.  C002.  Rep.  7, 

The  defendant  pleads,  that  at  the  time  in  the  declaration,  et 
iuanUOf  he  was  feifed  in  fee  of  half  an  acre  of  ground,  being 
his  garden,  and  lying  between  the  conduit  houfe  and  the  houfe 
of  the  plaintiflF:  and  being  fo  feifed,  he  placed  the  faid  leaden 
pipe  in  his  faid  garden,  ad  utend*  HP  ad  ejus  hen^placitum ;  and 
therefore  he  fixed  the  (aid  ftopcocks,  prout  ei  bene  licuii,  qu^ 
Junteadim,  bfc. 

Demurrer  inde^  et  pro  caufa^  quod  materia  pr^d*  non  ejl  placitabi'^ 
Ks  in  barram  acliottis  pr^td*^  fed  tanium  in  retardationem  re/ponfionis 
^  irtde  babend^^  donee  legalis  titulus  ad  aquam  prad*  per  ipfam  (the 
plaintiff)  oftenfuA  fuerit. 

Belby  Sex jcznt pro  quer.  That  the  plea  is  ill.  It  is  not  fafTicient  in 
™cafe  for  the  defendant  to  fay,  it  is  his  freehold  5  for  that  may 
he  true,  and  yet  the  plaintiff  be  intiilcd  to  the  wa:ercourfe. 
"here  the  plaintiff  prefcribes  for  JeparaL  pifmr.  it  is  not  enough 
"fcr  the  defendant  to  fay,  it  is  his  freehold  17  £  4.  6.  b.  7.  a« 
*o  A  7.  24.  b.    18  i/.  6.  29.  A.    34  H.  6.  28.  a. 

That  the  plea  fhould  not  be  generally  in  bar  of  the  a£lion,  but 
<^I]f  till  the  plaintiff  flit  w  a  title.  I'he  defendant  has  ^i\\  n  no 
anfwcr  to  the  diverting  great  quantities  of  water  \  and  dicrLlorc 
he  prayed  judgment  for  the  plaintiff. 

B  3  Branthwajte 
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Branthwape  Serjeant  conira.  That  the  plea  is  a  good  plea: 
formerly  the  plaintiff  mud  have  fet  out  a  grant  or  prefcription  ; 
but  it   is  fince  fettled,  that  to   fay  generally  he  is   intitled»  is 

1  Ld.  Raym.  enough  againft  a  wrong-docr.  But  it  is  dill  neceflary  to  fet  out  % 
•66.  1  wiif.  grant  or  prefcription,  when  the  aft  ion  is  againfl  the  owner  of  the 
•58.    %  Black,  laud  .  and  as  this  is  laid  generally,  it  is  enough  for  the  defendant 

^^*  to  (hew  he  is  not  a  wrong-doer,   i  Vent*  274,  319.  t  Vent.  i8d, 

291.  If  trefspafs  is  brought  for  erefting  coneyboroughs  to  die 
prejudice  of  the  common,  it  is  enough  for  the  defendant  to 
fiiew  himfelf  lord  of  the  manprt     Lutnv.  107.     Xelv.  104* 

Plow.  26.  a.  et      A  plea  to  a  common  intent  is  good*     And  we  may  as  well 

''cLl'V^af''  bring  the  matter  of  law  before  the  court,  as  a  jury.     But  it  not 

being  (hewn  for  caufe  of  demurrer*  the  plaintiff  cannot  take  ad« 

2  K  8  vantage  of  the  plea's  amounting  to  the  general  iflue.  t  Sound. 
^iacbtLavf  396.  40I» 

We  have  pleaded  Uberum  tenementum*  And  if  the  pbdndffhat 
any  title,  (he  may  (hew  it  in  her  replication.  And  by  her  de« 
murrer  (he  admits  (he  has  no  title.  If  the  trefpafs  was  ih  ano« 
ther  place,  (he  may  (hew  it  by  new  a(rignment. 

King  C.  J.  It  is  hard  to  fay  here  are  two  charges,  The  wrpng 
is  the  flopping  the  water,  the  carrying  away  is  only  aggravation. 
This  declaration  is  upon  a  po(reirion,  which  is  only  good  againft 
Wlitre  the  a  wrong-doer,  and  therefore  the  plamtifFmuft  (hew  a  title.  The 
plaintiff  claims  defendant  claims  the  foil,  out  of  which  the  plaintiff  claims  an 
^  Sf  Tefcnr'  eafement ;  and  therefore  (he  muft  (liew  her  title.  If  it  had  ap- 
ant*s  foil,  the  pearcd  in  the  declaration  that  it  was  the  defendant's  foil,  and 
declaration  muft  ^  plaintiff  had  not  prcfcribcd,  the  declaration  would  have  been 

Blencowiy  Ttracy  and  Dormer  Juftices,  accord*,  and  the  plain* 
tiff  afterwards  difcontinued  upon  payment  of  cofta. 


(l)  Jones  V.  Hammond,  a  U^  fed 'vide  Blockky  v.  Slater^  Lttt^^ 
f^aym.  751.  S.  P.  Per  Holt,  C.  iig.  fVarren  v.  Sainibih  Z  Ve$^s 
J.  ape.  Stroud y.  fiirt^  C»jif  Ref.  7.     )S6.  ^onfr^^ 


Trinity  Term  a  Geo. 


Pariflies  of  Pancras  mnd  Rumbald  in  Suflet. 

ORDER  of  two  jufticcs  for  the  removal  of  a  poorperfon  Ta^cej^jf   ^ 
from  the  pariih  of  Pancras  to  Rumhaid.     Within  three  may  fupcrfc^c 
days  the  juftices»  reciting  that  they  were  furprized,  fuperfede  it,  their  own  order 
and  command  the  churchwardens  to  return  the  former  order  to  fUZ^hT''^ 
be  cancelled.  i  s^(r.  Ca.  p. 

io6.  No.  9S. 

mitahr  Serjeant  infilled,  That  the  julKcet  could  not  iffae  ^Mf  3?e^S- 
fuch  %Juperfeieas ;  and  cited  &xtf*  47 1«  per  had  been  i«. 

moredy  the  fu- 

Zed  per  Otriam^  The  fuperfedeas  is  weU  f^nt  by  the  juftices,  E^;**^«,7^ 
and  to  prerent  the  charge  of  an  appeal  \  and  the  lalt  order  was 
confirmed. 


B4 
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3  Georgii  Regis^     In  B*  Rt 


Thomas  Lord  Parker,  Chief  Jujiice. 

Sir  LitdetonPowys,  J&i/.- 

Sir  Robert  Eyre,  Knt. 

Sir  John  Pratt,  Knt. 

Sir  Edward  Northey,  Knt.  Attorney  General. 

John  Fortefcue  Aland,  Efq\  Solicitor  General. 


\JuJHces. 


Memorandum ;  Mn  Juftice  Powys  was  abfenc  all  thii 
term,  being  indifpofed  with  the  gout. 


Johnfon  verftts  Louthf 

The  gunner  mt  IV^  ^'  Solicitor  General  moved,  that  the  defendant,  being  % 
train  of  artillery  I V I    gunner  might  be  difchargcd  upon  common  bail. 

U  the  fame  a«t"^"  ^  * 

cominon  foldier^  .  —^  ,  •        j   i  *i  •     • 

and  common  Batncs  contra*    1  he  gunner  is  appomted  bjr  warranty  and  is  m 

^**'^J^"*^«*cnt.    the  nature  of  a  commillion  oflicer,  he  receives  i  /.  per  diem  pay, 
l°C,    '  ^*  *     5i"d  takes  an  oath  ;  and  a  gunner  is  fo  much  tftcemed,  that  it  is 
very  difficult  for  him  to  get  leave  to  lay  down  his  poft. 

Solicitor  Gen.  He  is  lifted  as  common  foldiers  arc,  and  is  li- 
able to  all  the  penalties  in  the  act  of  parliament  as  common  fol- 
diers are. 

C.  J.  I  am  informed,  that  the  gunner  is  within  the  defcription , 
of  a  common  foldier.  The  extraordinary  pay  is  only  in  confidera« 
lion  of  the  Ikiil  which  is  rcquifitc  in  his  place* 

Eye  and  Pratt  Jufticcs,  accord\  And  he  was  difchargcd  upon 
common  baiiU 
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Rex  verfus  Helling. 
Intr.  Trin,  2  Geo, 

JNdidment  for  not  paying  fcrvant's  wages,  reciting  an  order  of  In  orien  ftr  ^ 
two  iuftices.  whereby  it  appeared,  that  o  /•  was  due,   which  P'^'/'*  ^***^  *' 
the  defendant  refufed  to  pay,  having  had  notice  of  the  order.        cbc  fervice  wm 

rela^ng  Co  huT* 

Gljde  pro  defen^ente.  The  order  is  void.     It  docs  not  fet  out^"*'^'*^* 
the  labour  of  th?  'fervant,  and  is  only   ^'.'iicrally  pro  fahrio ;   the 
juftices  have  only  jurifdiftion  in  cafe  of  Inilbandry;    and  the 
order  ought  to  (heW|  this  was  a  matter  within  their  jurifdiclion. 

Eyre  J.  The  pra£iice  is,  if  an  order  be  for  paying  wages,  it 
is  fuppofed  to  be  fuch  as  the  juftices  have  power  over.  Soli, 
441,  442,404. 

C.  J.  and  Pratt],  of  another  opinion.  And  Hill.fiquenie 
the  indi£lnient  was  quaihed  ( i ). 


(1)   Fide  Shetgold  y,  HoIIowav^     1002.     Where  the  objedion  was 
a  S^»  Co/.   100.  PL  100.  feJ2.     taken  and  ruled  contra. 


Rex  verfus  Powell  &  al'. 

SIR  William  Tbompfon  the  Recorder  moved  to  quafli  an  in-  DefcriptUdtcU 
diflment  againft  tfie  defendants,  for  deceiving  one  Davi/a  of  f*'^'-'''!  'stoogc- 
fereral  lottery  orders.     It  is  de  fcriptis  bQuis  isr  cataUis  of  Davib  dSmUc 
decipii^nt  et  defraudahant\  this  is  trover  in  effcft,  and  too  g.-nc- 
raljy  laid.     7.  RoL  Ahr.  79.     Mod.  Caf.   311.     Et  per  Crruwi^ 
This  is  too  general,  and  was  quaihed  without  putting  tlic  de- 
fendant to  demur  to  it. 


Brett  verfus  Minter  &  al*. 
Intr.  Hil.  1  Geo.  rot.  318. 

THIS  was  a  writ  of  error  coram  volis,  and  the  error  afllgncd  where  the  rlam- 
was,  that  one  of  the  defendants,  being  an  infnnf,  aj>pearcd  tifr  replies  full 
by  :*ttorney.     The  plaintiiT  pleads,  that  lie  was  of  full  age;  to  ^gconhedc- 
which    the   defendant   demurred,  and   fliewed    for   caufe,  that  ^^'f/^"^^^^^^ 
the    '  •     •"•'        "  '  '  1       .  r     .  r  y  .  .   y 

age. 


Fazakerlej 
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Fazalerley  pro  defendente.  Infancy  muft  be  tried  by  the  coun- 
try, and  therefore  it  is  neceflary  to  lay  a  vinue*  Godb^  3821 
Collin  V,  Taylor,  Latch.  IQ4.  And  in  2lri/i.  12  Ann.  Wellel  y. 
Glover,  a  releafc  was  pleaded  without  a  venue,  and  held  ill] 
r  o  1  though  it  was  infifted,  that  the  name  of  the  county  in  the  mar- 
gin was  fuflicicnt,  to  which  it  was  anfwered  that  the  relcaf< 
might  be  in  another  place, 

Bratithnvayte  Serjeant  contra.  Incapacity  of  the  perfon  may  hi 
tried  where  the  acUon  is  laid.  The  defend^t  is  of  age  ever] 
where. 

C.  J.  Full  age  is  not  local,  as  the  executing  a  releafe  \  the 
place  is  no  certainty  of  the  fa£l,  as  it  is  in  the  cafe  of  a  releafc. 
What  is  pcrfonal  attends  the  perfon  every  where  \  if  he  b  of  ful 
age  any  where,  he  is  fo  every  where* 

Adjcurnatur ;  and  the  laft  day  of  the  term  the  Chief  Juftia 
delivered  tlie  opinion  of  the  court. 

^riif  "i!bie^^  C,  J>  The  qualities  of  the  perfon  are  to  be  tried  where  th< 
wh^cre  thc^aftion  adion  is  brou;jht  ( i  )•  Nonage  to  a  releafe  where  the  releafe  11 
IS  brought.  laid  to  be  made.  I  have  looked  into  the  cafe  of  Collins  y.  Taylor 
L«tl^iif*^*  which  is  oddly  reported,-  and  therefore  1  pcnifed  the  record; 
105.  which  is  thus :  The  error   affigned  is  appearance   by    attorney 

Salk.6,S»C.  for  an  infant,  then  it  goes  on,  Eo  qmd  videtur  curia,  that  then 
laMoi!  125.  ^*  "^  venue  5  Ideo  conftderatum  ejl  quod  the  defendant ajjlgnet  er* 
395.  *      rores  de  novo  :  Then  it  is,  Eo  quod  defendens  tali  die  appeared  bj 

attorney  apud  Wejiminjier,  quo  tempore  he  was  an  infant,  btcm  1 

think  it  was  not  neceflary  to  mention  all  that,  for  it  appearcc 
tin.  Entr.  489-  upon  the  record.     In  this  cafe,  if  there  be  any  fault  it  is  in  th< 

plaintiff  in  error,  and  the  defendant  had  nothing  to  do  but  to  fol 

low  him. 

Judgment  affirmed. 


(1)    Vide   Scawen    v.     Gatretp  allcdgcd.     IVeft.Y.  Suttmi,  2  LA 

2  Ld.  Raym.  1 1 72.     But  where  a  Raym,  853.   Salk.  2.     Scanvem  v 

plea  concerning    the    perfon    is  Garret f  1^.1173.     Pie  y.   Ccofet 

pleaded  ia  bar«  a  venue  (hall  be  ib,  1243. 

Dominus  Rex  verftis  Bi(hop. 

Co«T:ft  for  a  T^Efcndaut  was  convifted  of  printing  a  feditious  libcly  anc 
libel  bcii.p  i!i,  J  J  appearing  to  be  in  a  very  ill  ftate  of  health,  was  broughl 
WimlcnL.''"'*'"  "P>  *"^  moved  for  the  judgment  of  the  court,  and  to  be  admitted 
juo^  to  bail. 

C.J. 
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C.  J.  The  oflfence  is  fo  great  that  an  adequate  punifliment 
snaj  endanger  his  life,  and  to  leflen  the  judgment  would  bean 
SI  precedent ;  therefore  bail  him  for  the  prefent,  and  we  will 
pTe  judgment  when  he  b  better.  Defendant  in  2000  /.  tw* 
iuretiesin  1000  A 

N.  B.  He  died  withm  a  few  days  afiter. 

Dominus  Rex  verjus  Inhabitants  of  Hyworth.  C  '^  3 

ORDER  to  pay  3  /.  weekly  to  jf.  by  the  parifli  of  Ify-  Order  to  pay 
vjortb^  fo  long  as  he  (hall  continue  poor.  ^^^m*ft^*^ 

mention  him  ts 

Martin.  By  the  Itarate  43  Eliz.  c.  2.  it  ought  to  appear,  they  be  poor  and  im- 
arc  poor  and  impotent,     i  KeS.  4S9.     2  Kib.  744,  643.  Pa/cb.  §^*^"^dRcm. 
1  Geo.  Rex  v.  Cul/yf     An  order  for  a  father  to  pay  fo  much  to  75.  i  Uff.CaC 
his  daughter  was  quaQied,  becaufe  not  hid  poor  4Md  impotent ^  but  »o8.f.ioo.S.C 
only  that  (he  is  in  a  poor  and  deftitute  condition,  and  wants  re* 
lief.    5  Mod.  197.     And  poor  is  to  be  underftood>  poor  old^  poor 
Uifid^  poor  impotent^ 

C.  J.  I  favour  thefe  orders  as  much  as  I  can,  becaufe  no  body 
takes  care  to  draw  them  up  for  the  poor.    But  it  muft  be 


Pafcb^  3  Geo.  RiXY.  InbMtants  ofitoke-Urfey  [a).     On  the  au-  (^) ,  Seff.  Cafi, 
thonty  of  this  cafe  an  order  was  quaflied  for  the  fame  fault.     So  115- P.  c.  iax« 
tt^cb.  4  Geo.  Ri9t  ▼.  dipper  (*J,  an  order  to  maintain  a  daughter-  ^j*^  ^'"^ 
»-law.  (i'Tseff.CaC 

136.  No.  123. 
Tiir  aUb  Jtiar  V.  GuUj^  10  AM.  307.    i  Seff.  Caf.  90.    PI.  86.    Caf.  of  Sett,  uni  Rem.  70.  PU 
J3»J*P- 


Parifhes  of  Holy  Trinity  and  Shoreditch. 

PARKERy  C.  J.  delivered  the  refolution  of  the  court.  A.ijboundtolL 

but  ierves  C.  hi« 

Thb  is  an  order  for  the  removal  of  one  Ferrer  from  the  parifli  c.*«  pariin. 
^Holj  Trinity  to  Sboreditcb :  by  which  it  appears,  that  Ferrer  '  5^»r-V»f- 
was  bound  as   an  apprentice  to  one  Trubyy  with  intent  that  he  foiey  153?  167! 
flwuid  ferve  Green  \  which  he  did  for  three  years.     And  it  has 
been  infifted,  that  he  being  bound  to  Truhy,  who  lives  in  Trinity 
PVi(h,  his  fettlement  is  there  s  and  not  in  Sboreditcb,  where  the 
ifrvicewaSf 

But 
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$a1k.  68. 
Difference  be- 
tween appren- 
ticea  and  other 


But  wc  arc  of  opinion  the  juftices  have  done  right  In  fer 
him  to  Shoreditch^  where  the  fervice  a£lually  was.  It  is 
fame  thing  as  if  Truby  had  turned  him  over  to  Green  •,  in  m 
cafe  there  would  have  been  no  queftion,  but  he  had  gained : 
tlement  in  Greenes  parifli.  If  the  mafter  removes  out  of  on 
rifli  into  another,  the  apprentice  gains  a  fettlcment  if  he 
there  forty  days.  The  turning  over  an  apprentice  is  like  tl 
figning  any  deed.  In  this  cafe  Truhy  was  only  a  truftee.  1 
is  a  great  deal  of  difference  between  apprentices  and  other 
vants ;  for  apprentices  are  not  prefumed  to  become  charge 
becaufe  the  trade  and  miftery  they  learn  is  theii  eftate.  T 
fore  the  order  mud  be  confirmed  (i). 


(l)  Pofi.  524.  Caijlor  V.  Eccks,  Ld.  Raym.  683.  S.  P. 


t>eclaradon  in 
repletin  amend- 
ed  after  plea  in 
abatement 
Pd*.  I  Geo.  1. 
On  the  authority 
ofthit  cafe  the  . 
pariih   was 
amended^  inter 
Lord  Cage  and 
^^ehinfon^  after 
'  the  iame  plea 
•  In  abatement. 
Cited  Cun.  4a. 


1  SaUc*  50* 


Garner  verftts  Andcrfon. 

IN  replevin  out  of  the  county  court,  the  plaintiff  declare 
taking  his  cart  and  four  horfes  in  NightwgaU-lane  in  th 
rifti  of  Stepney.  The  defendant  pleads  in  abatement,  th; 
took  the  goods  in  Nightingale -lane  in  the  parifli  of  St.  John  ] 
ping^  abfque  hoc  that  he  took  them  in  Nightingale-lane  in  the  p 
of  Stepney.  Et  pro  retorn*  habend*  he  fcts  forth  his  title  t< 
goods  as  a  deodaud. 


//ii// Serjeant  moved  to  amend  the  declaration,  and  alledge 
place  to  be  in  the  parifli  of  St,  John  IVapping ;  for  the  one  fi< 
that  lane  to  the  caufey  is  by  a£l  of  parliament  in  the  parifli  of 
ney^  and  the  other  fide  in  the  parifli  of  St.  John  Wappingy  ^n 
goods  were  taken  in  that  fide  of  the  lane  which  is  in  Wnp 
The  faft  was,  that  a  fervant  of  the  plaintiff's  was  driving  a 
and  by  chance  he  run  over  and  killed  a  child ;  upon  which  th 
fendant  feized  the  cart  and  horfes  as  a  deodand,  and  tlie  fe: 
was  tried  for  the  murder,  and  found  per  infortunium. 

Branthwayte  Serjeant  contra.  If  this  fliould  be  amende< 
pleas  in  abatement  will  be  fet  afule,  Pafch.  2  Ann.  Leper  v. 
main.  AJfumpfit  was  brought  by  bill  again fl:  defendant  as  a  kr 
he  pleads  in  abatement  that  he  is  a  knight  and  baronet  \  an* 
court  refufed  an  amendment,  if/7,  i  Geo.  Mears  v.  Bo^ 
C.  B.  was  the  fame  cafe  as  this,  and  the  court  would  not  j 
an  amendment.  Nothing  is  removed  out  of  the  county  • 
but  the  plaint  only  \  and  therefore  if  iffue  is  joined  in  the  cc 
court,  the  plaintiff  mult  declare  ^f  novo. 

{ 
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« 

C.  J.  In  the  cafe  of  Leper  y.  Germain  there  could  not  be  any 

amendment,  becaufe  the  commencement  of  the  fuit  was  \vrong, 

and  nothing  to  amend  by.     The  foundation  of  amendments  by 

the  court,  whilft  the  proceedings  remain  in  paper  before  they  be 

recorded,  is.  That  thefe   papers,  delivered  to  and   fro,  fupply 

the  declaring   and  pleading  ore  tetius  at  the  bar,  and  may  be 

amended  as  eafily  as  if  fpoke   at  the  bar.     Thefe  faults  itilod 

errors  of  the  clerk  are  amendable  after  tlie  proceedings  are  le- 

corded. 

Afterwards,   upon  deliberation,    the  court  granted  leave  to 
amend  upon  payment  of  cofts  (i). 


(l)  Declaration  in  a  qui  tarn  cods,  with  liberty   to  defendant 

a&ion  amended  afcer  the   caufe  to  plead  dc  mvo,     Ficncb  q.  /•  v» 

bad  been  carried  down  by  provifo  JVbitfeU,  Jnd.  13. 
andpoHponedj  upon  payment  of 

Thruftout  verfus  Peake  &  al'.  '     f  12  ] 

Int.  Trin.  8  Ann.  rot.  io8. 

UPON  Not  guilty  in  ejcftment  for  the  manorof  jr>/A/i// DtvIfctoA-ana 
and  other  land*  in  Com'  Norf^  on  the  demife  of  Edmund  f'^V^^^bl'"! 
M'dlar  Serjeant  at  law,  the  jury  find  this  fpecial  verdicl.  ^idcd,  and  afcer 

their  deceafes  to 
^l^licin  male  of  their  bodjei,  equally  to  be  divided,  and  if  cither  of  them  die  without  iffue,  then  to 
^  fuTTiTor  and  hit  hein  male.  A.  and  B.  make  partiticn,  and  B.  leviet  a  fine  and  fuflerii  a  recovery 
*f  bii  part,  and  dies  without  iflue.  The  entry  of  A.  is  Uken  away,  and  no  title  iiccrucs  to  him  by  the 
funrintfihip.     S  Vin.  Abr.  238.  P.  C.  1 1.  S.  C. 

That  Roger  Wejl  hting  feifed  in  fee  {inter  alia)  of  the  prcmiflcs 
in  qucftion  23  AIarch\6g']y  made  his  will  in  writing,  wherein  was 
the  following  claufe,  **  And  my  further  will  is,  and  I  declare, 
**  that  if  it  lliall  happen,  that  at  the  time  of  my  death,  I  (hall 
**  leave  no  child  or  children  begotten  by  me  on  the  body  of  my 
**  faid  dear  wife,  or  if  fhe  be  not  with  child  or  breeding  at  the 
**  lime  of  my  death,  then  I  give,  devife  and  bequeath  all  and 
"  fingular  my  manors,  lands,  tenements,  ts^c,  which  are  free- 
"  hold,  in  the  counties  of  Bucks ^  Hertford  and  Norfolk^  or  elfc- 
"  where  in  the  kingdom  of  Englandy  unto  my  aforefaid  dear 
**  wife  for  and  during  her  natural  life,  or  fo  long  thereof  as  flic 
"  (hall  remain  my  widow.  And  as  f:r  my  cf.cUe  in  the  county  of 
"  NTrfolk  not  as  yet  anyways  difpofcd  of,  but  to  my  faid  wife 
"  for  life  or  widowhood  as  aforefaid,  I  hereby  give,  devife  and 
**  bequeath  the  fame   after  the  deccafe  or  marriage  of  my  faid 

"  wife 
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*^  Wife  as  aforefaid,  unto  my  nephew^  Edmund  MiHer  void 
tfUuf.  428.  <<  Robert  Sharrock  during  their  natural  lives,  equally  to  be  divided 
*^  between  them^  and  after  their  deceafesy  then  to  the  next  heirs  maU 
*^  of  their  bodies  laivfully  to  be  begotten^  equally  to  be  divided  betnueen 
*<  them ;  but  in  cale  either  of  them  the  faid  Edmund  ACtler  and 
«*  Robert  Sharrock  depart  this  life  without  fiich  iffuc,  then  I  give, 
*^  devife,  and  bequeath  tke  fame  eftate  in  Norfolk  to  the  other 
<<  of  them  for  life,  and  after  his  deceafe  to  the  heirs  males  of 
•*  his  body  lawfully  to  be  begotten.**  And  for  want  of  fuch 
iffue  of  both  of  them,  he  devifed  over  to  others,  with  a  remainder 
to  his  own  right  heirs,  and  then  goes  on ;  '^  Provided  always, 
*<  that  if  any  of  the  devifees  (hould  fell  timber,  other  than  for 
**  repairs  or  firewood,  or  likely  to  decay,  it  fliould  be  a  for- 
«*  feiture  of  their  particular  and  refpe£live  cftates," 

They  find  further,  that  Elizabeth^  wife  of  the  teftator,  died 
in  his  life-time,  and  afterwards  the  deVifor  died  withottt  ifltie* 
That  the  two  devifees,  Edmund  Miller  and  Robert  Sharrock  en-^ 
t  13  3  teredand  were  feifed  prout  lex  pojlulat'y  and  by  their  inctentur^ 
dated  5  May  1 700,  reciting  the  devife,  and  to  the  end  that 
each  party  may  know  aild  enjoy  his  own  {hare  and  moiety  in  fe* 
Teralty,  **  They  the  faid  Edmund  Miller  and  Robert  Sharrock  dd 
*^  by  thefe  prefcnts,  for  themfdves  and  their  heirs  males,  make 
"  and  deliver  an  equal,  perfcft  and  abfolute  partition  of  all  thcJ 
<*  faid  manors,  lands,  Qc.  to  and  between  the  faid  Edmund 
**  Miller  and  Robert  Sharrock  in  two  parts,  in  manner  and  form 
•*  following,  {viz.)  That  he  the  faid  Edmund  Miller^  and  the 
«*  next  heirs  male  of  his  body,  fliall  have,  hold  and  enjoy  to  hit 
**  and  their  own  feveral  ufe,  according  to  the  limitations  in  the 
•*  faid  recited  will  exprefled,  but  for  no  greater  or  other  eflatCyor  quan-^ 
**  tity  of  ejlate^  than  he  or  they  can  or  may  have  by  virtue  of  the  faid 
**  Roger  WeftV  ivilly  all  that  the  manor,  t^c.  in  full  fatisfaclioil 
<*  of  all  his  the  faid  Edmund  Miller's  and  his  next  heirs 
•*  male  mentioned  in  the  faid  will,  part,  portion,  ffiarc  and 
•*  moiety,  buffer  V9  greater  or  other  eflate  than  he  can  or  ought  tv 
*'  tnke  by  virtue  cf  the  faid  HvilL  So  in  like  manner,  that  Robert 
"  Sharrock  (hall  hold  and  enjoy  all  that  the  manor  of  Wclhall  in 
*'  Gay  ton,  iSc.  and  each  covenanted  to  the  reft  contented  thcre- 
"  witli/*  Tlut  Edmund  Miller  and  Robert  Sharrock  cntrcd  and 
enjoyed  their  parts  in  f^veralty.  That  John  Lyng  profccuted  a 
writ  of  covenant  de  mancrio  de  Gayton  Wellhall  againft  Robert 
Sharrock,  tefe  2  Off*  i^  W.  1*  ref  O^abis  Marti ni,  on  which  a 
fine  was  levied.  And  that  by  deed  dated  2  0^.  i^fV.  3-  it 
was  covenanted  between  Rob<rt  Sl^invck,  John  Lyng  and  John 
Carter y  That  Robert  Sharrock  [Lou Id  levy  a  fine  to  John  Lyng  of 
the  manor  ofWd\h:i\\  in  Gayton,  to  the  intent  to  fuffer  a  com- 
mon recovery,  and  that  John  Carter,  before  the  end  of  MicLiel- 

mmt 
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lerm  then  next  enfuing,  ihould  fue  a  writ  of  entry  fur  dif- 
faJtH  enk  fofi  agsunR  John  Lyng^  yfAiO  {hould  vouch  Robert  Star-- 
rock ;  which  fine  and  recovery  then    to  be  levied  and  Aiffered 
ihould  be  to  the  ufe  of  the  faid  Robert  Sharrock  in  fee.     That 
though  this  deed  was  dated  2  OB.  13  fV.  3.  yet  it  was  not  exe- 
cuted till  26th  November  following^  but  neverthelefs  that  it  was 
executed  before  the   fufiering  the   recovery  at  bar.     And  that 
there  is  no  other  declaration  of  the  ufes  than  as  aforefaid.  That 
Jfliif  Carter  fued  a  writ  of  entry  de  manerio  de  Gayton  WellbalU 
ufie  16  OS*   13  W.  3.  ref  Craftino  jtmrnarum^  upon  which  a 
common  recovery  was  fuffered,  (which  is  found  in  hue  verba) 
and  a  writ  of  feiGn  thereupon  profecuted  by  the  faid  John  Carter 
kjle  6  Novemierf  returnable  indtlate  \  upon  which  the  (hcriff  re- 
tamed,  that  he  delivered  feifin  24  Novetnber,  which  is  two  days 
before  the  execution  of  the  deed.     That  the   lands  in  the  fine 
and  recovery  are  the  part  allotted  by  the  deed  of  partition  to  Ro^ 
htrtSbarrockf  and  mentioned  in  the  deed  of  2  OElober  13  ^.  3« 
That  16  February  1707,  Robert  SJiarrock  fo  fcifed  died  without 
HTuei  and  that  Etixabeth  Sharrock  his  fifter  and  heir  entered,  and 
manied  Patrick  Seagrave^  Efquire,  who  became  feifed  in  right  of 
bb  wife,  upon   whom  the   leilbr  of  the  plaintiff*  entered,  and      [  I4  ] 
made  the  leafe,  and  was  poflefied  until  ejeded  by  the  defcndantSy 
fiutrumf  lie. 

Reeve  pro  quet'  argued,  Firjl^  That  the  two  dcvlfees  Edmund 
iiUler  and  Robert  Sharrock  take  only  eftates  for  their  lives  as  te- 
nants in  common,  with  crofs  remainders   for  their  lives ;  and 
that  the  devife  to  their  next  heirs  male  is  a  remainder  in  contingen- 
cy only,  and  not  executed.     If  it  had  been  to  them  for  life,  re- 
I    inain(k*r  to  their  heirs  male,  it  had  been  an  eftate-tail  executed. 
■     I  Co.  66.  Archer^  cafe.     Where  by  a  devife  to  RobeH  Archer 
for  life,  and  after   to  the   next  heir  male  of  Robert^  and  to  the 
heirs  male  of  the  body  of  fuch  next  heir  male,  it  was  adjudged, 
that  Robert  took  only  an  eftatc  for  life«     (i/?),  Becaufe  he  had  an 
exprefs  eftate  for  life  devifed  to  him  ;  and  {2dly)f  The  remainder 
was  limited  to  his  next  heir  male  in  the  fmgular  number ;  tliough 
thzt  fecond  reafon  given  in  Archer* s  cafe  was  denied  for  law,  be- 
caufe heir  is  nomen  colleclivum^  and  one  can  have  but  one  heir  at 
once,  and  this  (hall  go  from  heir  to  heir.  Cro.  Eliz.  313.  1  Roll. 
jibr.  822.  K.  pi.  I.     Owen  148.  Clark  v.    Day.     Yet  Archer*% 
Cafc  is  good  law ;  the  true  reafon  of  that  judgment  was,  be- 
caufe the  words   of  limitation  to  the  heirs  male  of  the  body  of  fuch 
tsext  heir  male  were  added  to  the  heir  \  therefore  heir  was  con- 
flrued  to  be  defignatio  perfona.     i  Vent.  216,  232.     In  the  cafe 
at  bar  it  is  limited,  by  exprefs  words,  That  they  (hall  have  but 
i%i  life,  and  then  confcquently  the  heirs  fiiall  take  as  purchufers. 

-Idly, 
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^ly^  The  words  equally  to  be  divided  being  added  to  the  heir. 
tnaky  as  well  as  to  the  two  dcvifees,  prove  the  intent  of  the  tefta- 
tor  to  be,  that  the  heirs  male  ihould  take  as  purchafcrs,  and  no 
by  way  of  limitation.  Had  the  dcvife  been  to  the  two  devifeei 
and  to  their  heirs  males,  equally  to  be  divided^  thefe  wordi 
equally  to  he  divided  might  have  been  applied  to  the  two  devifees  \ 
but  here  it  being  twice  repeated,  the  lait  muft  be  rejedled,  if  th< 
heirs  are  to  take  only  by  way  of  limitation.  Thefe  words  in  s 
will  make  a  tenancy  in  common.  3  Co*  39.  b.  2  Ri4%  Ahr%  89 
Zalh.  390,  391.     I  Vent.  376.  2  Vent.  365, 

The  rule  will  be  objefted,  when  the  andeftor  by  any  gift  ori 
conveyance  takes  an  eftate  of  freehold,  and  in  the  fame  gift  01 
conveyance  an  eftate  is  mediately  or  immediately  limited  to  hii 
heirs  in  fee,  or  in  tail,  that  always  in  fuch  cafe  his  heirs  are  wordi 
of  limitation  of  the  eftate,  and  not  words  of  purchafe.  As  t< 
•  that  rule,  it  only  holds  place  where  the  remainder  is  executed 
and  not  when  the  remainder  ^s  in  contingency*  2  RoL  Abr 
418.  H.  pL  5.  Lilt.  Rep.  258. 

r  i^  ]  3rf/f,  Theprovifo  in  the  will  for  .the  devifees  to  forfeit  on  cut 

ting  down  timber,  proves  the  dcvife  to  be  but  an  eftate  for  life 

fSTyoS.    ''^  '  ^°^  ^^  ^'  ^^  ^"  cftate-tail  the  provifo  is  void,     i  Vent.  216,  232 

King  V.  Melling.    Such  an  argument  from  the  provifo  is  a  forci 

blc  one. 

Secondly^  Whether  the  two  devifees  (hall  not  have  crofs  re 
mainders  for  their  lives  by  implication,  with  a  remainder  to  die' 
next  heirs  males  in  contingency  only,  and  not  executed  ;  fo  thz 
after  the  death  of  the  one  the  furvivor  ftiall  have  an  eftate  fc 
life  in  the  whole,  and  not  the  heir  male  of  the  perfon  deceafea 
Aftir  their  decenfes  in  the  will  fliall  be  taken  jointly,  (that  is)  afta 
both  their  decviafes  it  ftiall  remain  to  their  next  heirs  mal» 
Suph  a  conftrudion  Ihall  be  made  in  the  cafe  of  a  will,  but  i 
the  cafe  of  a  conveyance  at  common  law  fuch  words  may  t 
conftrued  diltributivcly,  fo  that  after  the  deceafe  of  cither,  Iw 
part  fhall  remain  to  his  next  heir  male.  5  Co.  7.  Wyndhatm 
cafe.  The  words  of  a  will  ihall  be  always  followed,  except  th 
pollcxf.  X25.  intent  of  the  tellalor  appear  in  the  will  to  be  contradiftory  to  th 
words.  2  J-^fH'i  1/2.  Raym.  452.  Holtnes  v.  M^yntll^  a  cai 
in  point.     4  Leon^  14. 

If  tlicy  take  but  an  eftnre  for  life,  the  fine  and  recovery  b 
Robert  Sharruh  was  a  forrc!ture  of  his  eltatc,  and  a  right  of  en 
try  was  t^iven  to  tlic  oilur  de^iiee  (the  Icflor  of  the  plaintiff 
which  is  fuuicicnt  to  prcicrvG  a  coiuingeat  rcmaindcrg     i  Vem 

x8( 


; 
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Its.    yW/r.  6  Anna^  Tachfrman  v.  Jeffery.     That  was  a  devife  I>evlfe  to  a. 
to  two fimes,  Elizabeth  and  >/i^  for  their  Jives,  eq'jally  to  be  Jl^r^v ",  ^"li^iJj, 
Aridfd  between  them,  remainder. to  the  heirs  of  Jane,     y/'/f  d  1  o  rhi:  hcirt 
died,  and  ^//zjAf/A  fiirvived ;  and  the    queilion  was,  whrtl^jr  o^'^^^ '^i  y  a.e 
iZbiki  fhould  have  the  whole  during  hrr  life,  or  tl^e  heir  or  {'i'^J'^j'^^'.^^J/j-^ji 
Jmt  have  that  part  immediately  whereof  Jane  died  feiled  ?  Aid  h^'v-r  ih..  whole 
Ikcoanhcid,  xhzt  Elizabeth  and  ^/a^^  were  joiiit-teiiant5,  and  ^'^^J;*^'^    ^j^^ 
dotcoofequentljr  the  furvivor  fiiould  have  the  whole  during  her  i84.a.cJ.Harg. 

Ife,  and  the  heir  of  Jane  have  nothing  till  the  de?th  of  Elizabeth. 

Therefore  this  conftru&ion  anfwers  the  words  af'sr  their  deceafes^  ' 

nd  does  not  deftroy  the   authority  of  the  cafe  of  Holmes  v* 

MtjneU. 

Tkirdljj  The  following  part  of  the  devife,  If  either  of  them  A- 
ftrtibis  life  tJiithout  ijfue^  then  I  give  the  fame  efiate  to  the  other  of 
Aewfir  Ufe^  cannot  make  it  to  be  an  eftatc-tail  executed,  i .  Be- 
anfc  an  exprefs  eflate  for  life  is  only  devifcd  to  them.  2.  If  it  is 
aDcftate-tail  it  mud  be  by  implication,  which  is  contrary  to  the 
rale  of  law,  That  no  implication  fliall  be  allowed  againft  the  ex- 
prefs words  of  a' devife  (l).  Cro.  Eliz.  313.  Oive/t  148.  Moor 
593*  I  Ral.  Abr.  839.  pL  4.  11.  which  reports  do  differ. 

C.  J.  And  neither  of  them  right. 

Rteve.  Thofc  words  cannot  create  it  an  cftate-tail,  by  reaforl  [.  16  ] 
of  the  intervening  contingent  remainders  to  the  next  heiis  male 
of  thrir  bodies.  Cro.  jE/iz.  315.  Cordall's  C2ik.  Where  upon  a 
dnifc  to  Edward  Ccrdall  for  life,  remainder  to  hi*  fir  ft  fon,  re- 
maindcT  to  the  heirs  of  the  body  of  Edward  Cordallj  he  then 
having  no  fon,  it  was  refolved,  that  the  eftate-tail  was  not  exe- 
CBted,  fimr  the  poflibility  of  the  mefne  eftate  intervening,  and 
tkrefere  it  was  disjoined  during  the  life  of  Edward  ixrdJI  % 
diough  that  cafe  has  been  denied  for  law.  2  Saund,  386.     And  , 

ithas  fined  been  adjudged^  that  the  remainder  ihaU  be  veiled^ 


(1)  Fide  Langlty  v.   Baltkvin,  rf Qt^entry^  3  Term  Rep.  83.    Du 

lif.  Abr.  185.  PI.  29.    8  Mod.  V.  Applin^  4  Ttrm  Rip.  82.     Datn 

3j8.  S.  C.      Attorney  General  v.  v.  Piukty,   5  Term  Rep.  299.  from 

&Mr,  1  P,  If^ms.  754.     2  Bto.  which  caies  it  appears,  that  in   a 

AC.  382.     Rfihrufvm  V.  Robirf;!^  will,  the  law  will  rail'e  any  eftate 

I  Btrr,  38.     3  Jf/i.  736.    S.  C.  by  implication,  and  depart  f n  m 

tFiz.  zti»  S.  C  and  (he  cafes  purciculj^r  limitations  which  cla(h 

ikrt cited.     AUanfoHV.CliibervfUy  with  others,  where  it  is  neceflary 

f/Ve.  24.     Letbieullier  v.  Traty^  to  effeduate  the  ma ui fell  g'-ncral 

I  J:i,  784.       Evans  v.  Afltey^  intcuiiuu  of  thetcllaior,  oiiiierwiie 

iButr,  1^70*      Haj  v.  Tbt  Earl    not. 

Vou  L  C  till 
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till  the  contingent  remainder  comes  in  efr^  and  then  the  eftate§ 

(hall  be  opened  and  disjoined  for  the  letting  in  of  the  contingent 

remainder,  becaufe  they  were  all   created  together  by  the  fame 

^r-j  f?        -     conveyance.      1 1  Co.  80.  Lewis  Bow//s  cafe,     x  Sid,  83.   i 

Vide  Team  on       rV<rejox.ir*  ^ 

qont.  Rem.  42.  Lev-  36.      X  Saufid.  386.   l  rem.  345. 
4th  td. 

If  they  arejointenantsfor  life»  the  queftion  willbe^  what  the 
fine,  recovery  and  deed  of  partition  have  done.  They  cannot 
afFeft  the  remainder,  whether  contingent  or  executed,  nor  alter 
the  quality  or  quantity  of  the  ellate  devifcd.  The  deed  can  amount 
only  to  an  agreement,  of  what  lands  each  party  fliall  receive  the 
profits.  Though  it  is  recited  to  be,  to  the  end  that  each  nught 
know  his  part  in  feveralty^  yet  the  deed  is  only,  that  each  fliaU 
hold  the  lands  according  to  the  limitations  of  the  wiU. 

The  recovery  is  found  in  hac  verba^  and  appears  to  be  no  more 
than  the  hiftory  of  a  recovery.  It  is  in  the  preterperfe^l  tenfe^ 
J.  C.  petiit^  and  not  petit. 

Eyre  J.  That  cannot  be  taken  advantage  of  here, 

Ree^te.  The  fine  and  recovery  are  not  of  the  fame  manor,  ai 
the  deed  to  make  the  tenant  to  the  pnec^.  The  one  is  de  ma* 
nerio  de  Gajton  Welhally  and  the  other  is  de  ntanerio  de  Gajton  in 
Welhall\  and  though  the  jury  find  the  lands  in  the  fine  and  re- 
covery to  be  the  fame  as  in  the  deed,  yet  they  do  not  find  the 
manor  to  be  the  fame.  The  fine  and  recovery  are  void,  for 
there  is  no  tenant  to  the  precipe ;  for  the  recovery  is  had  and 
judgment  given,  before  the  teje  of  the  writ  of  feifin*  which  it 
6  November,  and  feifin  delivered  the  24th,  and  the  deed  is  ex- 
prefsly  found  not  executed  until  the  26tk.  And  the  finding  the 
deed  executed  before  the  recovery  had  at  bar,  being  contrary  to 
the  record,  is  void,  11  H.  6,  42.  The  finding  a  perfon  dead| 
r  I  y  ]  who  appeared  in  court  at  the  trial,  was  held  to  be  a  void  findixigt 
And  therefore  he  prayed  judgment  for  the  plaiqtiflF. 

Branthwayte  Serjeant  pro  defendente^  admitted  that  this  was  » 
tenancy  in  common  \  but  he  argued,  that  it  is  an  eftate-tail,  and. 
not  an  eftate  for  life  only.     The  words  equally  to  be  divided  between 
them  were  only  to  (hew,  that  the  teftator  intended  a  tenancy  in 

I  Co.  66.  common.     Cro.  EL  695.  Lewen  v.  Cox.     Archer*^  cafe  was  ad- 

judged  but  an  eftate  for  life,  by  reafon  of  the  limiution  upon  a 
limitation,  {viz.)  to  the  heirs  of  the  next  heir  male,  which  limi- 

(«)  Vide  Fearn  tation  is  not  in  the  cafe  at  bar  {a).    The  intent  of  the  teftator 

•n  Con.  Rem. 

%82.     I  Burr.  40.     Com.  Rep.  104. 

Devife  to  jt,  for  life,  and  alter  tik  decetfe  to  his  htiif  Bule,  li  aa  eftate -tail,  and  not  a  ^are  eftafia 
for  life  with  a  remainder* 

wiU 
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trill  be  bcft  made  out,  by  conftruing  tins  an  cftatc-tail ;  for  he 
plainly  defigned  the  eflate  (hould  go  in  the  fanyly.  Though  it  is 
expreisly  given  to  him  for  life,  and  after  his  deceafe  to  his  next 
heirs  male,  yet  it  is  an  cllate-tail.  Carter  I'jo.  1  Lev.  58.  3 
Keh.  42.     1  Fent,  214.  225.     Pollexfen  loi.     Kivg  v.  Mellitig. 

C.  J.  That  is  certainly  fo^  you   need  not   labour  that  con- 
llruAion. 

Brantbwajte.  The  partition  alters  the  quality,  though  not  the 
quantity  of  the  eftate.  For  the  intent  of  the  deed  was,  for  each 
party  to  enjoy  in  fcvcralty.  Byiop  of  Sarum  v.  Phillips y  11.  /K 
3.  rot.  377.  termino  Mich,  in  5.  R.  On  a  writ  of  error  of  a  judg-  i  Salk.43.  754. 
mcnt  In  C^  B.  in  a  quare  impedit^  where  the  plaintiff  fcts  forth, 
that  A.  and  B.  were  jointenants  of  an  advowfon  in  grofs,  and  by 
deed  agreed  to  prefent  by  turns,  and  as  tenants  in  common  ;  and 
it  was  adjudged,  that  this  deed  amounted  to  a  partition,  and  fo 
the  part  allotted  to  £.  defcended  to  his  iiTue  \  and  a  grant  from 
the  iflue,  under  which  the  plaintifFclaimed,  was  held  good.  Te- 
nants in  tail  may  make  a  partition,  and  thereby  bind  tlieir  iflue  if 
it  is  equal,  if  unequal,  it  will  bind  themfelves  only.  As  to  the 
exception,  that  there  is  no  tenant  to  the  precipe  \  it  is  fufficient 
if  there  be  one  at  any  time  before  the  judgment.  Show.'^j^'j. 
idh,  5<$8.  And  therefore  he  prayed  judgment  for  the  defendant. 

Seeve  replied.  Here  is  no  tenant  till  after  judgment.  An 
adTowfon  may  be  parted,  fo  as  to  prefent  by  turns ;  but  by  this 
deed  they  agree  to  continue  feifed  of  the  fame  eftate; 

C-  J.  The  partition  will  not  alter  the  eftate,  it  only  alters  the  ifafinciiUtiedt 
right  of  furvivorihip.    The  difference  in  the  names  of  the  manor  *;•**  "f  »''«**^- 

,0  ,---*_,  ,.  fill     cured,  and  I  rc- 

is  not  material  ( 1 ).     It  appears  there  is  no  tenant  made  by  deed,  covcry  had  im- 
dfl  after  judgment.     But  the  fine  being  levied,  and  no  ufe  de-  mcdiaceiyagajnft 
dared,  the  recovery  being  immediately  fuffercd  of  the  fame  lands,  S'n'eTlii'be*' 
and  the  writ  of  entry  brought  againft  the  conuzee  in  the  fine,  taken  to  make 
fliews  that*  the  intent  of  levying  tl\e  fine  was  to  make  a  tenant  to  ^^  a  tenant  t» 
ibzpriKife.  The  dcvife  intends  an  cftate-tail.    Jftfr  their  deceafes  M]^f^t^V(z). 
are  but  words  of  form;  for  if  one  devifes  to  A*  for  hfe,  and      f  ^iS  1 
after  hiadeceafe  to  B.  for  life,  yet  B.  (hall  take  the  eftate  MA. 
forfcitffi  enters  into  religion,  or  becomes  incapable  to  enjoy  it ; 


(1)  Thatitisameodable,  vide  Holt  737.  11  Mod,  210.  S.  C. 
F^er  €i  JTjr*  v.  — — ,  C#.  Caf.  of  Vide  alio  Cruife  upon  Reeo*verin  37, 
Ptac.  10  .fFalter  v,  Ockdcn.  ib.  5 2.     Pigot  52.  et/iq.     Fide  alio  Roe  v. 

(2)  Lerd  Altheun  v.  Lord  Angle-     Fo^ham,  Doug.  25. 
Jcf^    Cil^*  Rfpp   *6.     Cafes  temp. 

^^  C  2  and 
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and  he  (hall  not  wait  till  the  dcccafe  of  J,  for  the  words  were  not 
meant  as  conditions.  Salk.  230,  i  Fent,  199(3).  What  the 
jury  mean,  that  the  deed  was  executed  before  the  recovery  had 
at  bar,  I  know  not  -,  for  the  law  takes  no  notice,  when  a  rcco-» 
very  is  had  at  bar* 

Eyte  J.  Equally  to  be  divided  is  no  more,  than  if  one  moiety 
had  been  devifed  to  one,  and  the  other  to  the  other  (4);  unlefs 
fomething  app«ar8  contrary  in  the  wilL  Here  can  be  no  crofs 
remainders  fpringing  after  the  death  of  one  of  the  devifees,  bc- 
caufe  it  is  limited  if  either  die,  ^c.  (5).  When  a  writ  of  entry 
is  brought  againd  the  conuzee  iii  a  fine,  there  is  no  refulting 
ufe. 

Pratt  J.  accord* J  and  judgment  pro  dcfendente  nifty  ffc»  and 
abfolute  afterwards,  no  caufe  being  (Iiewn. 


(3)  Fide  Fuller  v.  Fuller^  Cro.  furrendcrs  of  copyholds,  Flfinry^ 
Eliz  4^2.  Dyer  122.  a,  pi.  20.  ff^lggy  l  P.  ffms.  14.  I  Cww. 
Ib.\2T.h.     P/ri.  566,  567.  Re/>,    88.    91.  S.   C.      Stones  r. 

(4)  That  ic  is  fo  in  wills,  Heurtly^  RlgJen  ¥.  Fallier,  and 
Deacon  v.  Marjb,  Mnore  594.  Dennv.Gafiin,  Co^p.  660 •  But 
D^er  25.  a.  in  marg.  Ratcl'iffe*s  it  is  otherwife  in  common  law 
cafe  3  Co.  39.^.  2RolLAbr.  89.  conveyances.  Stones  v»  Hemrtly^ 
/.  40.  Anm.  2  f>»/.  365.  Owen  i  Fez,  165.  Rlgden  v.  FaUier^ 
y.  Ow<;/,  I  AtL  494.  Haivi  v.  3  JtJ^,  731.  2  f^ez.  252.  S.  C. 
Baws^  3  Jtk,  525.  Stones  V.  Sed  vide  the  opinion  of  A/loti,  J. 
Hfurtly,  1  ^if«.  165.  So  in  deeds  in  Dewt  v.  Gajkin^  Cowf,  66o» 
to  ufep.  Stones  v.  Heurtly^  Rlgden  Shaw  v.  Weigh,  po/t.  798. 

V.  FaWer,  2  Fex.  252.  3  Jtk.-JT,  i .         (5)   Fide  Comber  v.  Hill^  p^^ 

Goodtltle  V.   Stokes,   1    ^/y:  341.  969.       ITilllams  v.   Browne^  pofi. 

Say.  Rep.  67.  S.  C.     So  alfo  in  996.   Pmy  v.  fnite,  Cmssp.  777. 

Dominus  Rex  verftA  Bigg. 

The  writing  ^Tp  H  E  indiftment  fets  forth,  that  19  -F^*.  17 14.  Jojbutk 
crof.thcfaceofa  X  Odlrim/  being  employed  and  entruftcd  by  the  governor  and 
SwUcd  «'  company  of  the  Bank  of  Etigland,  to  make  and  fign  bank  notes, 
indorfcment.  niade  and  figncd  a  hank  note  for  100  /.  payable  to  James  fFhittf  or 
3  P.  Wms.  419.  bearer,  90/.  whereof  was  22  Feb.  1714.  paid  to  the  bearer,  and 

indorfed  upon  the  faid  note,  which  indorfemcnt   the   defendant 

I  Aiar»  1 7 14.  erafu  contra  pacem^  is^c. 

The  defendant  pleads  not  guilty,  and  the  jury  find  thb  fpecial 
▼erdift,  - 

'  That 
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That  Jojhua  OJams  was  employed,  and  made  the  note  as  in 
die  indictment  fet  forth,  and  that  90  /•  thereof  was  paid  and  in- 
dorfed  ^fvtr/,  (^r.  That  the  defendant  i  Mar.  1714.  with  a 
certain  liquor  to  the  jury  unknown,  totallter  expuuxit  et  delevit 
the  words,  letters  and  figures  of  the  indorfcroent.  That  from 
the  rime  cf  making  the  a£l  8  ^  9  IF.  3.  c.  20.  to  28.  November 
16^7.  the  method  of  the  company  was,  to  write  the  indorfc- 
ments  upon  the  backfides  of  their  notes  in  black  ink.  But  that 
crer  fime,  the  method  has  been,  to  write  the  payments  upon  the 
face  of  the  notes^  crofs  the  writing  in  red  ink  j  which  laft  men- 
tioned writing  has  always  ever  fince  been  called  and  efteemed  an 
ixxbrfemenr  upon  fuch  notes,  fed  utrum^  ^c. 

ThiscaufeTvas  argued  at  Serjeants  Inn,  in  Fleet-Jlreet,  before       C  ip  ] 
111  the  Judges.     And  the  queftion  was,  whether  the  fdGt  found 
by  the  jury  would  come  witliin  the  general  words  of  the  indiA- 
ment,  and  could  properly  be  called  an  indorfement  ? 

The  defendant's  counfel  infifted,  that  the  word  indorfement 
fig:iiified  a  wriring  upon  the  backfide  of  any  deed  or  paper^ 
1  Msd.  Caf  85.  &/i.  375.  and  that  it  being  found,  that 
tbe  words  razed  out  by  the  defendant  were  wrote  upon  the 
face  of  the  note,  he  was  no  ways  guilty  of  the  fa£l  in  the  inr 
diftment. 

But  it  was  held  by  all  (i)  the  Judges,  That  the  defendant  was 
CQilty.  For  the  writing  upon  the  face  of  the  note  was  of  the 
tune  cffed  as  an  indorfement,  and  being  introduced  by  the  com- 
poyinthe  room  of  writing  upon  the  backfide,  and  always  ac- 
cepted and  taken  to  be  an  indorfement^  was  within  the  words  of 
Ac  indidment. 

Accordingly  at  the  next  feflions  of  oyer  and  tertmner^  King, 
C  j.  of  C.  B.  delivered  the  opinion  of  the  Judges  ;  and 
tnitence  was  pronounced  againfl  the  defendant ;  .who  was 
afterwards  pardoned,  upon  condition  to  tranfport  himl'elf  to 
Utmrca. 


(i)  It  is  ftatrd  in  the  note  at    that  the  judges  differed  in  opi* 
Ae  cad  of  the  report  in  P.  H'ms,    nion  upon  ihi»  cafe* 
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^  Dominus  Rex  verfus  Dawfon. 

At  Serjeants  Inn  in  Flcet-ftrect  h^ore  all  the  Judges. 

Fahricavlt  in  TNdiftmcnt  fot  that  the  defendant  tali  die  anno  et  loco  a  bank  note 
dencvcs  ^rgery,  A  ^^^  ^^  payment  of  5  20  /.  fabricavit  et  contrafecit.  Upon  not 
and  evidence  0/  guilty  die  jury  find  a  fpecial  verdidi. 

altering  or 

»«jj>g  w  e  Tliat  Conrade  dh  Gols  being  a  pcrfon  entruftcd  and  employed  by 
the  governor  and  company  of  the  Bank  of  England^  i6  January 
1715.  made  and  figned  a  bank  note  for  220/.  which  note  was 
delivered  to  the  defendant  unaltered,  who  etaftt  et  alteravit  the 
fald  note,  by  turning  the  word  two  into  the  word  jfv^,  whereby 
the  faid  note,  which  was  made  only  for  120  /.  purported  to  be  a 
note  for  520  /•  by  colour  whereof  the  defendant  had  and  received 
of  the  Bank  520  /.  fed  utrum^  ^. 

The  counfel  for  the  defendant  infifted,  that  the  fads  found 
in  the  verdi£l:  were  not  included  in  the  general  words  of  the  in* 
didment,  fabricavit  et  contrafecit.  That  this  was  not  counter- 
feiting or  making  a  note,  but  only  altering  a  note  made.  That 
this  mud  be  admitted  to  be  a  crime  within  the  words  of  8  &^  9 
[  20  j  ^.  3.  r.  20.  concerning  the  Bank.  But  as  the  indi£bnent  is 
not  for  altering  or  razing,  they  prayed  judgment  for  the  de- 
fcndant# 

But  the  Judges  were  of  opinion,  that  the  indi£lment  is  well 
enough,  for  this  was  a  plain  forgery,  if  not  a  counterfeit^  and 
fabricavit  would  denote  as  much. 

Accordingly  at  the  next  fcffions  King  C.  J.  of  C.  J?,  delivered 
the  opinion  of  the  Jipdges,  and  fentence  was  pronounced  againft 
the  defendant,  who  was  pardoned,  upon  condition  to  tranfport 
himfelf  to  Minorca* 


Elwell  verfus  Quafli  &  zY. 

/a/  Vo  ^c  jGy 

The  warrant  of  rip  HERE  were  three  executors,  one  of  which  gave  a  war- 
one  executor  is  J[  rant  of  attorney  to  confefs  a  judgment  againft  himfelf  and 
"**'  ^jfdmienr  ^^^  co-cxecutors,  purfuant  to  which  a  judgment  was  entered 
cheother.  againft  all  the  executors  de  bonis  teflatoris  for  the  debt,  and  againft 

the  executor^  who  gave  the   warrant,  de  bonis  propriis  for  the 

cofts. 


enter 


Upoa 
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Upon  motion  to  fct  this  adde,  it  was  held  to  be  ill,  for  exe- 
cutors may  plead  different  pleas  ;  and  tliat  which  is  mod  for  the' 
teftator's  advantage  (hall  be  received,  i  Roll*  Abr*  929.  A.  i. 
B.  5, 

So  Paf.  I  Geo.  in  C  B.  {a)  Baldwin  y.  Churchy  one  executor  («)ioMod.333. 
pleaded  a  good  plea,  and  the  other  a  bad  one ;  and  on  demurrer 
judgment  was  given  in  C  B»  for  both  the  defendants,  but  re- 
veried  on  error,  and  a  new  judgment  given  for  the  plaintiff  againft 
one  executor  only.  This  is  really  eftopping  the  others  from 
faying  they  are  not  executors,  and  being  without  their  know- 
kdge,  it  may  be  fubje£ling  them  to  ^  (Uvajlayif  for  the  paying  of 
other  debts. 

The  judgment  wai  fet  afide« 


A 


C  A 


at 
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3  Georgii  Regis,     In  B*  R* 


Thomas  Lord  Parker,  Cbi^  Jujlice. 

Sir  Littleton  PowySjJTii/.- 

Sir  Robert  Eyre,  Knt. 

Sir  John  Pratt,  Knt. 

Sir  Edward  Northey,  Knt.  Attorney  General. 

Sir  William   Thompfon,    Knt.   Recorder  of 
London,  Solicitor  General. 


Dominus  Rex  verfm  Fox. 

Information         T^  H  E  defendant  being  mayor  of  Totnefs  the  laft  year,  was 
for"  abfcmhll*^*      *      ^f  *^  charter  a  juflice  of  peace  for  the  following  year, 
Iromtbefeifioas*  without  whom  the  feiTions  could  not  be  held.     And  the  court 
granted  an  information  againft  him  for  a  voluntary  abfence« 


Cole  ^iff(/ Hawkins. 
Intr.  Faf.  12  Ann.  rot,  254  or  258. 
In  an  indehUMtMs   j^  ARKERy  C.  J.  delivered  the  refolution  of  the  court, 

nffumpju  the  day   J^ 

\%  noc  mivrrialy  ,  /»•        r       i   •  j      ^   cr 

and  the  allf  dfcing  This  is  an  indebitattis  fljjumj^tty  laid  16  January  i*]o6.  The 
f  ^u^''*1?  "^^  defendant  has  pleaded  a£iio  non  accrevit  infra  ftx  anncs.  The 
ii  no^d'^^^aiwr^  plaintiff  has  replied  a  bill  filed  23  January^  12  Ann.  and  that  the 
10  Mou.  348.  caufe  of  a»'.>ion  arofc  within  fix  ye.:r8  before.  The  defendant  has 
Glib.  Caf.  179.  demurred  generally,  and  it  has  been  infiftcd  en  by  his  coiuifel  that 
th^  replicaition  is  a  departure,  ther^  being  fcven  years  diftance  be- 
tween 
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tween  the  day  in  the   declaration,  and  the  filing  the  bill   as  fet 
fonh  in  the  replication. 

But  we  are  all  of  opinion  notwithftanding  that  the  plaintiff 
mufl  have  judgment.  This  being  only  a  parol  promife,  the  time 
aJIcdged  in  tlie  declaration  is  only  matter  of  form,  not  of  fub- 
ftance  ;  and  not  being  a  departure  in  a  material  point,  is  only  a 
defect  iw  form  of  pleading,  which  not  being  (hewn  for  caufe  of 
demurrer  purfuant  to  the  zCt  for  the  amendment  of  the  law,  the 
defendant  cannot  take  advr^ntage  of  it.  If  a  verdidl  had  found 
the  promife,  or  the  filing  the  bill  to  be  another  day,  that  would 
not  have  vitiated  the  proceedings,  i  Lev,  110.  1  Keb,  566, 
578.     Hoi»  164,  I99(i}. 

If  the  day  had  been  fubftance  it  would  have  been  a  departure ;  '  ^"^  *»*» 
and  fo  it  was  adjudged  in  this  court,  Paf.  i  Geo.  Stafford  v.  For-  ^^{\^  cafe  upoa. 
cer  {a),  ^fhat  was  upon  a  promiffory  note  dated  in  1704.  The  dc-  ftpromiirory  nots 
fendant  pleaded  a^io  non  acerevit  infra  ft  x  a/inos  i  the  plaintiil  J^  "'     -^. 
replied  a  bill  filed  12  jinn,  and  after  a  verdicl  the  judgment  was  ^jj, 
arretted,  bccaufe  in  that  cafe  the  day  was  material.     If  the  day 
in  this  cafe  Oiould  be  looked  upon  as  fuch,  it  would  b^  in  the 
defendant's  power  in  almolt  all  caf^^s  to  fix  the  time  and  place. 
As  where  the  plaintiff  brings  an  adicn  of  aflault  and  battery  in 
Lond^n^  the  defendant  pleads  he  made  the  affault  in  Middlefex^ 
and  that  afterwards  tlie   plaintiff  releafed  all  batteries  except  in 
London.     By   this  he  would  make  the  place  material,  and  the 
dodrineof  bringing  tranfitory  adions  where  the  plaintiff  pleafed, 
would  fall  to  the  ground,  if  the  defendant  fhould  be  allowed  by 
artificial  pleading  to  make  the  time  and  place  matter  of  fubftance* 
Vide  Co.  Liu.  282.  b.     Yel.  1 14. 

Judi^  pro  qiur* 


(i)  Mathews  v.  Spicer^  pofi.  806.  ace. 


I 


Dominus  Rex  verfus  Bond. 

Nquifition  tdken  fuper  vi/um  corporis  of  z  man  that  hanged  him-  Tilirgof  an  in« 
fclf  5  and  the  jury  find  him  poileffcd  of  a  mcliuagc,  which  l'jj^'^1^^ 
as  zfelo  defe  he  forfeited.  ^ru  lAyT'/cut 

atter  the  uoaih, 

Pengelly  Serjeant  moved  to  ftay  the  filing  of  this  inquifition,  "^tl^^Vhl 
upon  au  affidavit  that  the  man  died  five  years  before,  and  the  co-  found,  iUid, 
roner  dug  up  a  (kull  which  he  affured  the  jury  he  knew  by  a  par- 
ticolar  mark  was  the  deceafed's;  and  thereupon  the  inquifition 

was 
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The  jwry  ought  xras  taken :  which  he   infifted  ought  to  have  been  upon  view  of 
wholc^body,       ^^^  whole  body,  that  the  marks,  if  any,  may  appear.     ReginaYm 
C/erky  the  court  held  that  feven  months  was  too  late,  Satt.  377, 
[   23  ]       2  Mad.Ca.  16. 

Cur\  Stay  the  filing  till  further  motion* 

Hawkfliaw  ver/iu  Rawlings. 

Where  the  ae-    TTXEBT  upon  a  bond.     The  defendant  craved  oyer  of  the 
fendant  pleads  a  JL^  bond,  et  ei  legitur^  Isfc.  pttit  eiiam  auditum  conditlonis  eftifikm  . 
payment  and  ac-y^^,V,/;^   ^^  ^l  l^^lt^f-  \fi    h^^^  verhay  fcilicet  \  which  appears  tO  bc  fof 

tisf^^on,*"the'  the  defendant  and  two  other  obligors,  joined  in  the  bond,  to  pay 
f  Uintiff  may  money  at  a  future  day,  quihus  IcHu  he  pleads  payment  at  the  day 
Sir  acwpt^Swie  ^^  ^^^  other  two  obligors,  and  an  acceptance  by  the  plaintiff  in 
which  will  be  an  fatisfaftion.  Thc  plaintiff,  protejiando  that  the  other  two  did  not 
*gumcnuti^  pay,  for  plea  fays  he  did  not  receive  in  fatisfaftion  modo  etforma\ 
wymLiL  *"^  thereupon  iffue  is  joined,  and  a  verdift  for  the  plaintiff. 

Sir  William  ^hompfon  moved,  that  a  repleader  might  bc  award- 
ed, for  that  this  is  an  inrmatcrial  iffue,  the  payment,  and  not  the 
receipt,  being  proper  to  be  put  in  iffue. 

Reeve  of  the  fame  fide.  The  bond  bein^o  where  fet  forth  in 
the  cyer^  but  only  the  condition  ;  it  does  not  appear  upon  thc  re- 
cord, that  the  two  perfons  who,  it  is  pleaded,  mad6  the  payment, 
were  bound  in  the  bond  :  for  the  aftlon  againft  thc  defendant  it 
quatefius  upon  a  fingle  bond,  and  then  this  payment  will  amount 
to  no  more,  than  a  payment  by  a  (Iranger,  which  will  make  the 
ifluc  an  immaterial  one. 

Sir  Robert  Raymond  contra.  It  muft  bc  admitted,  that  there 
can  bc  no  payment  in  fatisfaftion,  without  a  receipt  in  fatisfa£lion: 
and  therefore  the  denying  thc  acceptance,  is  an  argumentative 
Salk.  «2/.  iffue,  and  will  be  good  after  a  vcrdi£l.  Styles  239.  in  Mid.  7  * 
W.  3.  Toung  V.  Rudd.  Indebitatus  ajfum^it  for  apothecaries* 
wares  ;  the  defendant  pleaded  thc  delivery  of  a  beaver  hat,  which 
the  plaintiff  received  in  fatisfadion  ;  thc  plaintiff,  protejiando  that 
be  did  not  give  it  in  fatisfa£tion,  pro  placito  faith,  that  he  did  not 
receive  it ;  and  this  was  held  a  good  iffue.  Vide  Hob.  178.  Sij^ 
239,  263. 

As  to  thc  fecond  exception.  If  that  be  wrong  it  is  amendable. 
Thc  oyer  is  at  thc  plaintiff's  requeft,  and  fliould  have  beCn  fct  out 
by  him,  which  he  negiefling  to  do,  (hall  not  take  advantage  of 
his  own  default.     Admitting  the  payment  is  not  by  the  two 

obligprs. 
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obligors,  but  ftrangcrs,  yet  where  the  defendant  admits  the 
pbiiuiff's  caufe  of  action,  and  pleads  matter  wliich  is  not  a  legal 
difcharge,  if  iflue  be  joined  upon  that,  and  a  verdift  againft      ^  ^ 

him,  thcplaintifffliall have  judgment.     5  Co.  43.  iV/t*i//V  cafe.         L     4  J 

C.  J.  Although  payment  by  a  (Irangcr  be  not  a  legal  difcharge,  Payaicnt  by  a 
yet  acceptance  in  fatisf-clion  is.    Suppofe  a  man  owes  me  100/.  **J^'^ "^'u"^^ 
upon  bond,  and  another  100  /•  upon  another  account,  and  he  pays  me  ccpttnce  u. 
100/.  I  may  apply   it  to  which  I  will  ( i) ;  and  tliough   he  paid  I»  a  creditor  hai 
h  in  fetisfaaion  of  the  bond,  yet  if  I  did  not  receive  it  as  fuch,  it  ^  m^^ajiy'' 
will  be  no  difcharge  of  the  bond.     And  therefore  in  thefe  cafes  the  payment  to 
the  acceptance  is  the  clearer  iilue.     There  are  two  rcquifites  to  ^^*^\!l^^*i!' 
work  a  difcharge,   i.  Payment,  and  2.  Acceptance.     And  a  tra-  ^'jf 
verfe  of  the  acceptance,  is  an  argumentative  denial  of  the  pay-  a  ciun.  c^.  Sj. 
xncnt. 

Pratl  ].  If  by  neccflary  confequcnce  the  replication  denies  the  No  pumciit  in 
pica,  and  a  verdift  pafs,  the  court  may  give   judgment.  There  ^^"»'"*^*^=o^ 
Gan  be  no  payment  in  fatisfadtion*  without  an  acceptance  m  latil-  ceptance. 
faction.     And  if  the  plaintiff  fays,  that  he  did  not  accept  in  fa- 
hcdon ;  the  confequcnce  is,  that  it  was  not  paid  in  fatisfa£iion. 

Judgment  pro  quer\ 


c 


(l)  Fiiie  GoJdardw.  Cox,  pofi.  II94*   acc. 


Andrews  verfus  Franklin. 

A  S  E  upon  a  promiffory  note  to  pay  within  two  months  re  pay  rcitim 
after  fuch  a  fliip  is  paid  off,  and  counts  upon  thcftatute.       tnvomcmtt  after 

*^  ajbif  is  fHiid  oft 

mm^m  •     •  •  *"  cw.^J  in  a  pru» 

Brantbivajte  Serjeant  infilled.  That  this  is  not  negotiable,  it  miflory  noic. 
being  upon  a  contingency  which  may  never  happen  (a),  jocelyn  (a)i"orr.iSi. 
V.  Laferre^  Hill.  II  Ann.  rot.   214.  in  5.  -R.  upon  a  writ  of  er-  10  Mod.  294. 
ror,  was  a  bill  to  pay  out  of  the  drawer's  growing  fubfiftence,  3»^« 
and  that  was  held  not  to  be  negotiable  as  a  bill  of  exchange. 

Seiper  Cttriam^  The  paying  off  the  (hip  is  a  thing  of  a  publick 
nature,  and  this  is  negotiable  as  a  promiffory  note* 

Judgment  pro  quer^  ( i  )• 


(I)  Fiiii  Evans  v.  Undsrvwul,  1  Hit/,  zii. 
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Good  right  verfus  Wright. 

•  Intr.  Hil.   II  Ann.  rot.  412. 

•10 Mod.  369.  X  T  PON  not  guilty  in  ejcrtment  on  the  demifc  of  Richard 
»  Fq.  Ab.  359.     yj    jj^^^j^  j.^^^  ^^^y  '^^^  ^j^j^  fp^^j^j  verdia. 

1  Will.  Rep. 

J97.  s.  c.  That  ^oA/i  Jriorf  being  feifcd  in  fee  of  the  premiflcs  in  queftion^ 

foh^^^nfl^.^  by  ^'^s  will  in  writing  28  Ju/y,  8  «^^  3.  1696.  dcvifcd  the  fame 
dying  in  the  life  to  his  coufin  Edward  BazUl  for  life,  and  after  his  deccafe  to  the 
of  ihe  deTiiior)is  ^^^^^.  q£  j^jg  \yQi\y  .  and  in  default  of  fuch  iiFue,  to  his  two  nieces 
ilTue'  can  uke  Margaret  and  Sfif:innnh  Wrighty  and  to  the  ilRie  of  their  two  bo* 
Bothin^f ;  and  a  dies  lawfully  to  be  begotten  ,  and  for  want  of  fuch  iflue  to  th6 
mUet^'trthc"  ^^^^^  b^^^^  ^^  Edward  nnzill  for  ever.  That  Edward  ^nA  Mar^ 
right  heirs  of  y/.  g^^'^^  (twoof  thcdevifees)  died  in  the  life  of  the  devifor  without 
is  T  id  p!iD  (i).  ifTue,  and  that  Sufannah  alfo  died  in  the  life  of  the  teftator,  IciT- 
Lai!  ^li?'  *  '^S  °"^  daughter  Mf^rgdret  the  now  defendant,  who  is  alfo  heir 
I  Sid.  53.  7«.  at  law  to  Edward  Br.ziJly  and  born  10  October  1702,  That  af- 
1  M^d.  31 :.  terwards  the  teftator  died,  and  the  defendant  entered,  upon 
.<^"  and ^^.  and  wliom  Richard  Wood  the  IcfTor  of  the  plaintiff  as  heir  at  law  to  the 
ilicir  heirs  \ji.    devifor  entered,  and  made  the  leafe  to  the  plaintiff,  fedy  isfc. 

dying  before  tlic 

deviieofthc  JSr/Tw/y^wrtf)'/^  Scrjcnnt />ro  yr/^r*  argued.  That  the  devifc  to  Su» - 

whole  to  B.  in   fafwa  is  void  by  her  death  in  the  life-time  of  the  teftator.     For 

Sajic   a^/s"^     every  will  muft  be  conftrucd  as  an  in (Irument  whereby  the  land 

Sliow.  91.         muft  be  conveyed,  and  then  (uch  a  conftruAion  muft  be  made 

Caf.inCan.iii.  ypo^i  the  wiU,  as  would  be   made  upon  a  deed;  except  in  this 

(w.'c.)  371!     particular  point,  that  the   party   may  not  be  forced  to  uf<?   fu^h 

3Br0.Cha.Rep.  particular  formal  words,  as  muft  be  made  ufe  of  in  a  deed,  (fo 

396*  that  the  words  be  fuflicient  to  fliew  the  intent  of  the  devifor)  be- 

caufe  the  bw  fuppofes  a  will  to  be  made  by  one  incps  conftlti  \  but 

however  that  intent  muft  follow  the  rules  of  the   common  law. 

It  is  a  general  rule,  which  holds  as  well  in  the  cafe  of  wills  as  of 

con^'Tcyances  at  common  law,  that   by  neceflity  there  muft  be  S| 

donee  in  ^^  of  capacity  to  take  the  thing  given  at  the  time  when 

ou^ht  to  veft  ;  and  if  there  be   no  fuch  perfon  in  effe^  the  gif^ 


(1)    Vidt    Hittton    V.    Simp/on^  of .  Lord  Thurlo-uffC.  in  ybnes  r. 

2  F^frrt.  y  22,    Prec.in  Cbnnc.  j^j^g.  Morgan^     I   Brorwn  CaJ.  in   Cane* 

S.  C   by  the  name  of  Symi^foji  v.  206.     Doe  v.  Kett^  4  Term  Rep. 

Hornjby,     In  Eliot  v.  Davenport ^  601.     And   that  the  rale  is  the 

1  P.  Wms,  84.     Hodgfin  v.  Am-  fame  in  copyholds,  ntide  Bvfiy  v. 

hroje.^  D0U9L  330.    Whites,  White  Great/late^  pofi,  445.  aad  the  csies 


in  the  Lords,   I7>>2.     1  Bro.  Cba,     there  cited. 
Rep,  219.  note,  and  the  opinion 


» 
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is  Toid.  In  this  cafe  there  is  no  perfon  capable  to  take  the  land, 
the  devifee  dying  in  the  life-time  of  the  leftator,  at  whidi 
time  nothing  pafled. 

It  may  be  objefted  that  here  are  other  words  ijfue  of  the  body 
which  are  defcriptio  perfona  that  is  to  take.  As  to  tliat  objetlion, 
tbofe  wGtAs  iffue  of  tlo€  body^  are  only  named  as  words  of  limitation 
€zpf effing  the  quantity  of  the  eftate  which  the  devifee  (liouid 
take,  and  are  not  named  to  be  immediate  takers  ;  for  if  fo,  other 
perfons  will  take  the  eftate  wliom  tlie  devlfor  neither  knew  nor  in-  {  ^^  1 
tended  fliould  take- 

The  making  and  commencement  of  every  will  mud  be  confi- 
fidered,  and  not  the  confummation,  (the  death  of  the  teilator) 
which  is  founded  upon  the  commencement.  At  the  making  the 
will  Sufanna  had  no  iflue  ;  and  therefore  the  tedator  could  not 
intend,  that  the  iflue  which  (liouldbe  born  after  the  making  the 
will  fliouki  be  a  purchafer.  In  Btcit  and  Rigden^s  cafe,  I^iow. 
345.  it  was  adjudged,  that  where  a  dcvife  was  to  Hcmy  Brett 
and  his  heirs,  and  Henry  died  in  the  life  of  the  teftator,  the  Ton  and 
beir  of  Henry  (hould  take  nothing  by  the  devife  *,  and  tliat  lands 
puTchafed  after  the  making  of  a  will  do  not  pafs  by  a  devife  of 
all  lus  lands,  becaufe  the  law  refpeds  the  commencement  and 
intent  of  thedevifor.  And  as  to  an  obje£licn  that  may  be  made» 
that  this  cafe  differs  from  Brett  and  Rigdc'n^s  cafe,  this  being  an 
eftate-tail,  and  that  a  limitation  in  fee  ;  Hartop's  cafe,  Go.  EL 
243.  was  a  devife  to  Themas  Hartop  and  the  heirs  males  of  his 
body,  with  remainders  over ;  Thomas  died,  leaving  iflue  in  the 
life  of  the  devifor  \  and  there  it  was  held,  that  the  eftate  cannot 
veil  in  the  heir,  becaufe  it  never  vefted  in  the  anceftor  j  for  the 
word  heirs  was  a  word  of  limitation,  and  not  to  give  an  immedi- 
ate eftate ;  for  if  it  was  to  veil  in  him,  it  muft  veft  in  him  as  a 
purchafor,  and  that  was  not  the  intent  of  the  devifor  *,  which 
cafe  was  then  held  not  to  differ  from  Brett  and  Rigden^s  cafe. 
Cup.  El.  422.  Raymond  408.  2  Lev.  243.  2  Joties  135, 
PoUexfen  546.  Wherefore  the  devife  being  void,  he  prayed 
judgment  for  the  plaintiff. 

Reeve  c§ntra.  That  the  word  ij/i/e  is  a  s;co£l  tvord  of  purchafe, 
cither  of  a  prcfent  eftate,  or  of  an  eftate  by  way  of  remainder  ; 
and  not  a  word  of  limitation  in  a  deed  or  conveyance  at  common 
law«  And  if  fo,  it  ihall  be  the  fame  in  the  cafe  of  a  will,  unlefs 
fome  certain  intention  of  the  devifor  may  be  found  in  tlie  will 
to  alter  the  fame.  And  therefore  he  argued.  That  the  defendant 
might  take  either  as  jointenant  for  life  with  her  mother  and  her 
•  aunt^  and  flie  being  the  furvivor  will  have  a  good  title  ;  for  \IA. 
devife  to  B.  and  to  his  iffue^  and  B.  has  no  ilUic  at  the  time,  B. 

has 
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Ims  an  cdate-tail  5  becaufe  the  intent  of  the  devifor  was  that  the 
iflue  fliould  take  ;  and  tlievefore  whenever  it  is  demanded  what 
cftate  fuch  a  devifee  has,  it  depends  upon  the  circumftunces  of 
the  famil)',  whether  the  devifee  has  ifi'ue  at  the  time  of  the  dc- 
vife  or  no.  The  devifee  is  not  of  neceffity  to  be  in  ejfe  at  the 
time  of  the  devife,  therefore  a  devifc  to  an  infant  en  ventre  fa 
mcrCy  is  good.  So  a  devifc  to  B.  his  eldeft  fon  for  life,  and 
after  to  the  eldeft  iflue  male  of  C.  for  life,  is  good,  though  C 
IkuI  no  iHue  at  the  time  of  the  devifc  and  death  of  the  devifor,  1 
[  27  ]  J^qU,  Ab)\  6i2. pL  3,  Limitations  of  ufes  have  been  coupled  in 
tlic  fame  conftruction  as  has  been  made  on  wills ;  therefore  if  a 
man  make  a  feoffment  in  fee  to  the  ufc  of  himfclf  for  life,  and 
of  fuch  wife  as  he  fliould  afterwards  marry  for  her  life,  and  after 
he  takes  a  wife ;  they  are  jointenants,  and  yet  they  come  to  their 
ellates  at  fcvcral  times.  Alocr  ^6.  i  ////?.  i88. /z.  But  he  did 
not  infill  much  on  this  point,  it  being  adjudged  contrary  in 
jn/iPs  cafe,  6  Co.  16.  The  rcafon  of  the  judgment  in  Breit  and 
Ri^rfi/i^s  caf'!,  "  That  lands  purchafed  after  the  making  of  tli^ 
PFow.  *,AA-  b.  "  will  do  not  pafs  by  a  devife  of  all  his  lands,"  depends  upon  the 
3  Ca  30.  b.  ^vords  of  the  itututcs  32  and  34  Hen.  8.  **  if?af  every  per/on y  hax^ 
"  big  landsy  may  d::ifi/e  A^v;///'  So  that  if  the  devifor  has  not  the 
lands  at  the  time  of  the  devife,  it  is  out  of  the  words  of  the  fta- 
tute,  and  n/i  his  lands,  is  no  more  than  all  he  then  had.  Pot/exfl 
540.  (Except  there  be  a  republication  after  the  purchafe.  Salt. 
237.     Pj.y/f^'v/l  548.     1/^7//.  341). 

Si'condhy  The  defendant  may  take  by  wny  of  remainder  for 
life.  And  for  that  /^/A/'s  cafe,  6  Co.  16.  is  ftrong  in  point,  for 
there  it  is  adjudged,  that  by  a  devifc  to  a  baron  andj^m^,  and 
after  their  deceafe  to  their  children,  they  having  children  at  the 
time  of  tlie  devife,  the  baron  and  feme  take  but  an  eftate  for 
life,  with  a  remainder  to  tlieir  children  ;  and  that  a  devife  to  B. 
and  to  his  children  or  iflue,  he  having  no.  children  at  that  tinier 
is  an  eftate-  tail ;  the  devifor  intending  that  the  iflue  (hall  take  ; 
and  as  immediate  devifees  they  cannot  take,  not  being  in  rerum 
tiaiuri'y  and  by  way  of  remainder  they  cannot  take,  for  the  gift  was 
imnr.'diate  to  them  and  to  their  ufe;  by  which  cafe  it  is  proved, 
that  if  the  gift  is  not  immediate,  as  it  is  not  in  the  cafe  at  bar, 
tlicre  being  future  words,  "  and  to  their  ijfue  lawfully  begotten^ 
the  defendant  may  take  by  way  of  remainder  for  life.  But  he 
would  not  infift  much  on  this  point,  it  having  been  fettled,  that 
by  a  devife  to  R.  for  life,  and  after  hisdeceafe  to  the  ilTueof  hia 
body  lawfully  to  be  begotten,  B.  took  an  eftate-tail,  and  not  an 
eftate  for  life  only,  with  a  remainder  to  his  iffue.  King  v.  Melling^ 
2  Lev.  58.  3  keb.  42.  I  Fent.  214,  225.  PoUexf.  104, 
I  Sid,  47.  Carter  1 7 1.  Secus  in  a  deed.  Pol/exf.'  $Zu 
V/hcre  an  eftate  is  limited  to  y/.  for  life,  remainder  to  his  firft 
fon  in  tail ;  for  there  -rf.  is  only  tenant  for  life,  and  the  fon  takes 
by  purchafe.  2 
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Thirdly^  The  defendant  has  a  good  title  as  KTuc  of  the  bodjr, 
though  the  devifee  died  in  the  life  of  the  deviibr)  admitting  the 
devife  creates  an  eftate-tail.  This  point  has  never  yet  been  fet- 
tled, for  the  cafe  of  Brett  y.  Rigden  was  of  a  devifc  in  fee,  which 
differs  from  a  devife  in  tail.  Hartop^s  cafe  was  adjudged  on 
another  point,  and  in  the  cafe  ol Fuller  w.  Fuller y  M'or'^^'^.  the 
court  was  divided  ^  and  Popbam  faid,  that  by  a  devife  to  B.  and 
the  heirs  of  his  body,  if  B.  was  dead  at  the  time  of  the  devife,  [  28  3 
the  heir  Ihould  take  as  a  purchafor.  If  a  man  has  iiTue  three  fons« 
and  devifes  his  land  to  the  eldeft  in  tail,  remainder,  to  the  fecond 
in  tail,  bTr.  if  the  eldeft  dies  (having  iiTue)  in  his  father's  life- 
dmCf  Ids  ifliie  (hall  have  it,  bccaufe  perad venture  the  devifor  did  noc 
know  of  the  death  of  his  fon,  who  perhaps  was  beyond  fea,  or 
odieiwifc  abfent.  The  ftatute  de  donis  takes  more  care  of  the 
ifliie  in  tail,  than  of  the  tenant  in  tail  himfelf,  quod  voluntas  do* 
natmis  iu  chartifua  manifefii  txprejfa  de  catero  obfervetur.  There 
bas  not  been  one  judgment  whereby  this  point  has  been  fet- 
tled. 

FmtrtUj^  Which  he  chiefly  relied  on,  admitting  this  to  be  an  ' 
eftate-tail^  and  the  fame  conftrudiion  ou<;ht  to  be  made  on  this 
cftate,  as  upon  an  eftate  in  fee ;  the  defendant  has  a  good  title, 
being  found  heir  at  law  to  Edward  Bazill,  by  virtue  of  the  re- 
mainder limited  to  the  right  heirs  of  Edward',  which  limitation 
IS  valid  in  law,  though  the  firft  devife  in  tail  (hould  be  void  by 
the  death  of  the  devifee  in  the  life  of  the  teftator,  for  the  inter- 
Ycning  eftate  limited  to  Margaret  and  Sufatwa  prevents  the  confo* 
lidation  of  the  two  eftates  oi Edward  \  for  the  eftate  limited  to  the 
right  heirs  of  Edward  is  a  diftinA  eftate,  independant  on  the 
cftate-tsul  before  devifed  to  Edward.  Lirt.  §  578.  If  a  Icafe 
for  life  be  made^  remainder  to  another  in  tail,  remainder  over 
to  the  right  heirs  of  the  tenant  for  life,  the  tenant  for  life  may 
grant  over  the  fame  remainder  to  another  by  deed.  This  limi- 
tadon  to  the  right  heirs  of  Edward  is  a  new  created  eftate,  and 
does  not  depend  on  the  other  eftate,  for  thofe  words,  right  heirs, 
axe  in  this  cafe  words  of  purchafcj^  and  not  words  of  limi- 
tadon. 

It  may  be  objefted,  that  it  is  a  rule  in  law,  "  That  when  the 
*•  anceftor  by  any  gift  or  conveyance  takes  an  eftate  of  freehold, 
^  and  after  an  eftate  is  thereby  limited  mediately  or  immediately 
^  to  his  heirs  in  fee  or  in  tail,  that  always  in  fuch  cafe  his  htirs 
**  are  words  of  limitation  of  the  eftate,  and  not  words  of  purchafe :" 
To  diat  objection  he  infifted,  that  this  rule  of  law  extends  only 
to  foch  cafes,  where  the  anceftor  takes  the  eftate  limited  to  him  ^ 
fo  that  if  the  anceftor  never  takes  the  eftate,  that  rule  can  have 
Boforcc.     And  in  this  cafe  Edward  never  took  any  eftate,  and 

then 


a8  Hilary  Term  3  Geo. 

then  the  defendant  as  heir  at  law  to  him  fliall  take  the  eftate  as  a 
Fi^  X  JniL.  purchafor.  That  the  reafon  of  that  rule  depends  upon  a  fuppo* 
*^  '  **  lition  that  the  anceftor  takes  the  eftate,  is  proved  by   i  In/l.  22. 

^.  319,  h.  376.  b,  I  Co.  104.  a.  Shell fs  cafe.  1 1  i/.  7.  74.  pet 
Haukford^  And  therefore,  if  the  devife  to  Edward  znd  to  his 
iflue  be  void  by  his  death  without  iflue  in  the  life  of  the  tcftator, 
yet  the  remainder  to  the  right  heirs  is  good,  being  adiftind  re- 
mainder :  and  no  cafe  proves,  that  a  good  remainder  (hall  be 
[  29  ]  tacked  to  a  void  devife,  (o  as  to  avoid  the  remainder ;  wherefore 
he  prayedjudgmcntforthe  defendant. 

Branthwayte  replied,  Fir/lj  That  the  defendant  is  found  not 
to  be  ifi  effe  at  the  making  of  the  devife,  and  therefore  (he  cannot 
take  as  jointenant ;  for  all  jointenants  mud  be  in  ejfe  when  the 
cftate  fhould  veft.  Were  they  to  take  as  jointenants,  they  could 
only  take  an  eftate  for  life,  which  conftruGion  would  overthrow 
the  intent  of  the  devifor,  which  it  is  plain  was  to  pafs  an  inhe^ 
ritance.  It  is  a  ccndant  rule,  that  a  devife  to  one  and  to  his  . 
iflue  ill  a  will  creates  an  eftatc-tail,  without  confidering  ihe  cir- 
cumftances  of  the  family  at  the  time  of  the  devife,  whether  the 
dcvifee  had  then  iflue  or  not ;  though  the  word  heirs  may  be 
necf  flary  in  a  deed  5  fo  is  IViliP^  cafe,  and  that  cafe  cited  by  My 
Lord  Coke  out  of  Bendloe^  is  exprefsly  againft  the  opinion  for 
which  it  was  cited. 

3Ler.4oV.  Secofidhy  That  the  defendant  (hall  not  take  by  way  of  re- 

mainder the  fame  anfwcr  proves,  for  then  they  would  take  only 
eftaces  for  life,  when  the  devifor  intended  a  fee-tail. 

Thirdly^  The  devife  is  void  by  the  death  of  the  devxfee  in  the 
life  of  the  teftntor,  for  the  iflue  cannot  take  as  claiming  from  one 
who  was  never  feifed ;  tlie  ifllic  in  tall  does  not  cHxm per  formam 
doni  by  virtue  of  the  ilatute  de  donis  only,  but  alfo  by  defcent 
from  die  donee  in  tail. 

Fowthly^  The  heir  cannot  take  it  as  a  purchafcr,  for  on  a  li- 
mitation to  one  and  to  his  heirs,  the  conilru£lion  has  always 
been,  that  the  heir  fliall  never  take  as  a  purchafer,  without  that 
diitinclion,  when  the  anccuor  takes  the  eikate  and  when  not. 

C  J.  Had  it  been  limited  to  Echvard  Bazill  ot\\j  for  life,  re- 
mainder to  another  for  life,  remainder  ro  his  right  heirs ;  this  Re- 
mainder in  fee  mud  have  vefl:cd  in  Edward^  drowning  the  firfl 
eftate  for  life,  and  making  his  heir  to  claim  by  defcent.  Wi!d*% 
cafe  is  very  oddly  reported,  and  has  miftook  the  judgment  of 
that  cafe  cited  out  of  Bendloe  as  it  is  reported  in  Beftdloe^  and  in 
I  Anderfon  43.  pl^  1 10.     Where  an  eftate  is  limited  to  one  and 

his 
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his  ifluc,  It  amounts  only  to  a  liefcriptlon  of  that  ifliie,  for  ijfue\% 

more  properly  a  word  of  dcfcription,  than  of  liniitaiion.     Tlierc 

can  be  no  queilion  but  that  by  tliis  devifc  to  AV/m/r// and  to  his 

ifluc  he  has  an  eftate-tail,  bccaufe  it  is  limited  over,  and  f-r  want 

fif  fucb  ijfue  then  to  another.     A  devifc  to  one  and  to  his  ifluc,  is 

not  reftraincd  to  the  firft  fon,  but  extends  to  all  the  IlTue  //;  /V^- 

mttinif  {for  iffi/i  is  nomen  collecthum)  defcending  from  tlie  dcvilec, 

lean  fee  no  colour  of  difference  between  an  ef  kale- tail  and  a  fe^!- 

Cmple«  and  I  believe  the  report   of  chat  l^iid  by  Popbom  in  Cro.      r    ,q  1 

EUz.  is  miilook.     The  (latute  de  donh  has  noihiug  to  do  in  tliis  q^^  ^^  ,^. 

cafe,  bccaufe  the  tenant  in  tail  never  took  the  cltate.     He  that 

takes  by  purchafe  mud  take  at  the  time  when  the  cllate  Ihould 

vcft.     The  defendant  cannot   take  by   dcfccnt,  bccaufe  tlic  an- 

ccilor  never  took  it. 

Pcvjff  J.  Litt.  5  578.  makes  ftrong  againft  the  defendant; 
for  if  thceilate  limited  to  the  riglit  heirs  of  EdtvarJ  Bazillhy 
the  intervening  eftatc-tail  is  diftindl,  and  may  be  granted  over 
by  EdTvard  Bazi/I  \  that  proves,  that  Ivirs  was  mc;iiu  only  as  a 
word  of  limitation,  and  not  as  a  word  of  purchafe,  fur  elfe  it  could 
not  be  granted  over  by  Edwardy  preferviiig  his  firfl  eilate.  And 
the  reafon  why  it  may  be  granted  over  is,  becaufc  in  judgment 
of  law  every  man  carries  his  heir^  in  his  body. 

Pm//,  J.  differed  from  the  C.  J.  and  conceived,  that  there 
was  a  difference  between  an  eftate-tail  and  in  fee.     The  ciifc  of 
Brett  V.  Rigden  mull  be   allowed  for  law,  iliat  the  devifc  by  the 
death  of  tlie  devifce,  living  the  tellator,  is  void  ;  and  tlie  re.fon 
is,  bccaufe  the  dcvifor  had  no  intent  in  the  devife  to  b.  nefit  any 
perfon  but  tlie  devifee,  for  he  did  not  know  who  would  i)e  heir 
21  law  to  the  devifce.    A  man  has  power  hy  ti.e  llatute  to  lievilc 
his  lands,  but  he  cannot  raifc  fuch  an  cilaic  as  is  inionflUoiu  v  1th 
tlic  rules  of  law.     When  a  man  gives  his  l.nids  to  om  and  tu  the 
heirs  of  hisbo<ly,  it  is  plain  tliat   the  d:\ir()r  dci-^md  to  iciiefit, 
not  only  the  devifce,  but  alfo  tlie  iffue  of  In^  btn-y,  tht. !..:)y  i-her- 
ing  the  common  courfe  of  dcfccnt ;  tii'jrcfi:ri:  It  \:-  yxrs'-.j.ic.  by  tlie 
ftatute  de  dents f  quod  d^natzris  vclunt.tSy  (^l\  {{wiw^  .:  iiv.';u{"it  to 
theiffuein  tail,  thereby  intending  ti»  peif/m.-i."  il-^-  <u.  i-  'v\  Ms 
own  name,  and  fo  intending  a  benefit  to  h.iitili  It'  aucr  iiir>  il  .itli. 
The  iffue  arc  intended  to  h.ave  a  ben-jfit,  thou;:^i  i!..y  v.  ei».'  m  t  in 
iffie  at  the  time  of  the  devife,  for  the  intent  c:f  the  .iv  v;i<  r  v. .;  ,  i//, 
for  the  devifee  to  take  it;  2r//)*,  his   illne,  ivt  c(;:il\';iir..>   I.pw 
they  ihould  take;  und  tlicn  thoii:,,h  the  firlt  ii..\.:.'.; »  .111..  \  ;..)..'  it, 
dvingin  l!ic  iile  of  the  ivilutcr/,  yet  K)  far  as  the  \»lli  ^    n  t.  L  *  t  i.  c.l, 
(which  it  may   do   in  the    \)\\\:\  it   mull  t   ke  <  ..   v';.      \.  i.  -  li- 
mited to  one  mm,  rLmaind-.-r  to  .motlicr,  il-'  *ij:*   h.-  .r.  il    :v'.f.*f)n 
be  fruflratcd  by  the  dc^di  of  the  party,  yet  the  cii.ei  rci:Ui.id;  r 
V»L.I.  D  is 
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is  good  (1).  Devifc  to  an  infant  en  ventre  fa  mere  is  good,  bf 
way  of  an  executory  devife  ;  though  the  child  is  not  born  in  the 
life  of  the  teftator  ;3) :  if  the  child  is  born,  it  is  good  by  way  of 
an  immediate  devifc.  Though  a  will  cannot  take  eftisft  in  omnibus^ 
yet  as  far  as  it  can,  it  mult  take  efft'6l.  IJfue  is  more  properly  9 
wordof  purchafe  than  a  word  of  limitation  (4). 

[  J I  ]  Upon  this  an  ulterius  concUium  was  granted,  and  the  caufe  ar- 

gued a  fecond  time,  and  this  term  Parker  C.  J.  delivered  the  rc- 
folution  of  the  court. 

Hcfolution  of         C.  J.  The  queftion  is  fingly,  whether  the  devife  be  fubfifting, 
the  court.  ^^  ^^^ }  jf  j^  j^g  fubfifting,  the  title  is  with  the  defendant  ;  if 

not,  with  the  plaintiff. 

The  cafe  of  Brett  v.  Rigden  mud  be  allowed  to  be  good  law.  j 
iti  which  cafe  it  is  refolved,  that  there  muft  of  neceffity  be  a 
grantee  or  donee  in  ejfe  capable  to  take,  when  the  cftatc  ought  to 
vcft,  and  that  a  devife  to  Henry  Brett  and  his  heirs  [Henry  dying 
in  the  life  of  the  tcflator)  could  not  take  effeQ  in  the  heir  5  and 
heirs  in  that  cafe  were  only  named  to  create  an  eftate*  in  fee  in 
Henryy  and  not  to  make  the  heir  take  immediately  by  purchafe  but 
mediately  by  defcent,  and  by  Henrys  death  the  eftatc  fell  a» 
much  with  refpcft  to  the  heirs  as  himfclf. 

The  cafe  at  bar  has  been  diftinguiftied  from  that  in  two  par- 
ticulars* 

1.  That  the  devife  to  Edwnrd  Bnzi//^nd  his  heirs  is  not  an 
immediate  devife,  by  reafon  of  the  intervening  eflates. 

2.  That  a  devife  to  Suftuwa  IVright  and  her  iflue,  is  diiFerent 
from  a  devife  to  her  and  her  heirs. 

FirJ}^  We  arc  all  of  opinion  that  the  intervening  eftate  makes 
no  difference  (5).     His  heirs  arc  words  of  limitation,  and  there - 


(2)    PIo*ivd.  414,      At:f*n.  D\:r  dr^'ws  v    Fulham^  foR,   1092.      la 

12  2.    a.      Fuller  y.     FuJiet  ^    (ro.  Fr'gjfiorion  v     HoUitlay,     3    Brnr. 

/^/x.  423.      J^ilm.    in  Sir  Durlh^m  1624.      Frarrc  on  Covt.  /icxn.  426. 

Rider  v.  Sir  C.  I'/'agry,  2  P,  fi^7/.'s,  and  .he  ctU-  ihcrc  ciied. 

33 1.  4     ^V      7i«-       ^^*r    Rtnm. 

\ 3 )  ^''f'/  V  T", . irfivort/j^  2  AM  9 .  C    J .      Fr<<tne  Co7it .  Riu.,   4.1  ^.  ed. 

TayU^    V.    hi.tLL  ib,  2.().      Scut-  233.      It  i^  lo  in  a  Uefd.      Stc^s  ivL 

tnvjood  \.   £i\:-f^  SrU    229.      Sff'  a  wil  .  /  .//    'to.  .  not  is, 

fhttts  V.  Sie;lfa:Sy  Cnf»  temp.  Tolh.  (5)  /7./<r  Fiarne  Cont,  Rfm.  4th 

Z2i.     2   Blmci,  C§m,  174.     j^n-  ed.  37. 

fore 
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fore  like  the  cafe  Brett  v.  Rigden ;  die  only  difFercncc  is  In  thtf 
thing  devifed,  one  being  an  eflatc  in  pofrefTion,  and  the  other  a 
remainder.  Litt.  $  578.  i  Injl.  319.  b.  In  this  cafe  the 
anceftor  never  took  the  oftate,  which  he  ought  to  have  done^  to 
make  it  veft  in  him  in  remainder,     S^eZ/fs  cafe^  i  Co»  93. 

Secondly^  If  Sufantm  had  furvived,  (he  would  have  an  eftate- 
tall  \  the  words  ijfue  of  the  body  create  an  cftatc-tail  in  her,  and 
arc  as  good  an  cxpteflion  for  an  eftate-tail,  as  the  word  heirs  of 
an  cllate  in  fee  (6)«  I/fue  of  the  body  being  therefore  words  of  li- 
mitation, the  devife  of  the  eRate-tail  is  void  by  the  death  of 
Sufanna  in  the  life  of  the  dcvifor.  The  difFercnce  as  to  this 
between  an  eftate  in  fee  and  in  tail  is  not  material,  for  if  I  devife 
one  eftate  to  A.  and  hts  heirs,  and  another  to  B.  and  the  heirs 
of  his  body,  it  is  in  the  power  of  B.  to  make  this  laft  eftate  as 
large  as  the  devife  to  A*  in  fee. 

It  will  be  of  dangerous  confequcncC  to  alter  refolutions  in  [  31  t 
thefe  cafes,  it  is  removing  the  antient  land-marks ;  and  the  au- 
thority of  Brett  and  Rigden's  cafe  is  not  to  be  contcftcd,  which 
is  not  materially  variant  from  this.  But  admitting  it  to  be  fo,  yet 
HartGp*%  czSct  Cro.  Eliz.  242*  was  of  a  devife  in  tail,  and  there  it 
was  held,  that  the  dcvifee  dying  in  the  life  of  the  devifor,  the  de- 
vife could  not  take  cfTeft  in  the  iflue  ;  and  in  the  cafe  of  Fuller 
V.  Fidler^  Cro.  EUz.  423.  all  the  Judges  agreed  with  the  rcfolu- 
tion  in  Hartop^s  cafe,  although  prima  facie  it  may  feem  as  if 
Fenner  and  Popham  were  ccntrm  to  Gawdy  and  Clench  ;  yen  upon 
nice  obfcrvation  it  will  be  found,  that  they  diflcrcd  only  with  re- 
fpe£l  to  the  new  publication,  and  not  to  the  other  point.  Popham 
puts  tliis  cafe :  If  a  man  has  iflue  three  fons,  and  dcvifes  the 
land  to  his  eldeft  in  tail,  remainder  to  the  fccond  in  tail,  remainder 
to  the  third  in  fee,  and  the  eldeft  dies  having  iflue  in  the  life  of 
his  father,  his  iflue  ftiall  have  it  without  a  new  publication.  But 
the  rcafon  is,  becaufe  the  heir  of  the  eldeft  fon  v/as  alfo  heir  dt 
law  to  the  devifor,  and  no  intent  appci^red  to  difinhcrit  any  of  his 
fons :  and  Popham  fjid  it  might  be  otherwife  on  a  devife  to  a 
ftranger  (which  is  the  cafe  at  bar). 

If  the  devifor  had  died  immedl?.tely  after  making  his  will,  the 
cffed  would  have  anfwercd  the  intent ;  for  tlien  the  v.ord  iJfue 
would  have  been  a  word  of  limitati  a  in  all  the  eftatcs,  and  if 
that  were  the  fenfe  at  the  time  of  making  tlie  will,  it  ihall  be 
taken  to  be  fo  ftill. 


(6)  When  the  word  ijjue  ftiall     when  of  limitation  *viU*  ^haw  v. 
•pcraic  as  a  word  of  pyrdiafc  and     fl^ei^h,  fojl,  804. 

Da  It 
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It  was  objeflcd,  that  this  is  an  eftate-tail  raifed  rather  b' 
operation  of  law  than  the  intent  of  the  party.  (Anfwer)  Th 
law  takes  that  to  be  his  intent,  for  upon  a  devifc  to  A.  and  to  hi 
iilne,  or  after  y^s  death  to  liis  illiie,  tlie  hiw  has  always  conftruei 
this  to  he  an  ellaic-taii.  If  yL  has  two  fons  and  four  daughters 
and  dies  before  tlie  devifor,  the  eldcil  fon,  inftead  of  haying  th 
whole  would  have  but  a  fixth  part,  if  it  (hould  be  conftrued  tha 
the  ilTue  lliould  take  by  way  of  remainder  ;  whereas  the  intent  0 
the  devifor  was,  that  the  eldcil  fon  fliould  have  the  whole  durin] 
his  life,  which  is  a  plain  demonftration  that  the  law  takes  fuch 
devife  to  be  an  eftate-tail.     i  Fent.  228. 

The  fuppofition  of  a  kindnefs  intended  to  the  iflue  will  be  no  ai 
gument  in  favour  of  the  defendant,  becaufe  it  has  been  alwa^ 
thouj^ht  that  a  devife  to  a  man  and  his  ifluc  is  a  kindnefs  to  hin 
for  by  conrtruftion  of  law  he  carries  his  heirs  in  his  own  bod^ 
In  this  cafe  the  remainder  man  is  more  confidered  by  the  devifc 
than  the  iffiie  in  tail.  The  devife  was  for  the  fake  of  the  fathe/ 
[3*?  ]  tl^**^  l^c  made  it  fo  large,  and  for  the  fake  of  him  in  remaindei 
that  he  made  it  no  larger.  He  cannot  be  fuppofed  to  have  had 
any  particular  affeftion  for  the  iflue,  there  being  none  in  ejfcy  at 
tlic  time  of  the  devife. 

The  plain  ufe  of  the  words  was  to  give  Sujanna  Wright  an 
eftate-tail.  If  Ihe  had  lived  Ihe  would  have  enjoyed  it,  but  byhci 
death  the  cliate  is  determined.  There  is  no  difFeiencc  betwecr 
an  eilate  in  fee  and  in  tail,  for  in  both  cafes  the  derifee  muft  be 

in  eJjCn 

The  fame  anfwer  ferves  for  the  remainder  to  the  right  heirs  o 
Edward  Biizilly  who  never  took  tlie  cftate,  and  therefore  coulc 
not  convey  a  d.fccnt  to  his  heirs. 

Tlicre  is  no  inconvenience  in  putting  the  devifor  in  thefc  cafe 
to  review  his  will ;  and  the  cafes  of  Brett  v.  Rigden^  and  Hnr 
top's  cafe,  are  founded  upon  good  reafon  and  authority,  am 
ire  not  now  to  be  over- ruled. 

Judicium  pro  querente. 

Tlie  defendant  immediately  delivered  into  court  a  writ  of  erro 
ioram  vohis^  and  the  court  demanding  of  her  attorney  what  erro 
he  had  to  aiFign,  he  told  them  infancy  intkc  defendant,  whohat 
appeared  by  attorney,  as  error  in  fa£l. 

C.J 
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C,  J.  The  defendant  ought  not  to  Ix;   allowed  to  nflign  this  X"^cy  inde- 
error  in  ejedlment,  for  he  comes  in  of  his  own  accord,  and  prays  f!!!^?"^^'"^'^^'' 

I  tiri  i-ti  i-«-n  •  r.t  .      "lent  and  r.ppcar- 

to  be  made  defendant,  which  the  plaintiU  cannot  oppolc.  This  ancc  by  atcomey 
is  an  abufe  upon  the  court,  and  tlic  attorney  ouirht  to  be  com-  ®"8^'  "^5  '<>  ^ 
mined.         *^      •  fr'^" 


error. 


Whereupon  tlic  attorney  withdrew  his  writ  of  error,  and  the 
court  gave  him  a  fortnight  to  bring  error  in  the  Exchequer  Cliam- 
bcr,  upon  the  matter  of  law,  and  in  the  mean  time  execution  to 
ftay,  and  dirc<3ed  the  record  here  to  be  amended  (7),  and  the 
defendant  made  to  appear  by  guardian. 


(7)  StratiM  V.  Burgifs,  poft.  114.     Pvwer  T.  Juries ^  foji.  445. 


Dominus  Rex  verfus  Powell  &  al*. 

RULE  for  the  profecutor  of  an  information  ///  natura  de  profecutorofm- 
quo  ivarranto^  to  pay  cofts  for  not    going  on  to   trial,  was  formation  io  na« 
moved  to  be   difcliarged.     Bed  per   (Mr'uwiy  In  the  cafe  of  the  ^^..""l^^^ ^^' 
King  diere  can  be  no  laches :  but  a  fubjed    in  thefe  profccutions  cott>,  9  Aiuw 
fliall  pay  Cofts  as  in  common  u£lions.     Executors  and  admini-  ••  »©• 
tutors  pay  cofts  for  not  g#ing  on  to  trial.  Rule  to  pay  cofts  ( i ). 


(1)  Bnt  this  can  only  be  to  the  ment  has   been  given.      Rex  v. 

extent  of  his  recognizance  entered  Morj^/in,    poft     1042.       Rtx    v. 

inio.purfuant  to  4'^  5  /^.  tisi' J/.  Ho^cl^    Caf,    temp.     Hard,    247. 

c.  lb.     For  the  5  of  Ann.  c.  20.  Fi.L  alio  Rex  v.  Jenkinjhn   l  Term 

cxteadionly  tocdi'es  whtre  judj(*  Rtp,  81. 


G)rk  verfus  Baker.     In  C.  B.  f  -54  1 

Intr.  Trm.  11  Geo.  Rot.  1483. 

THE  plaintiff  declares,  that  in  confideration  flie  promifed  ^^x\.v.p. 
to   marry    the  defendant,    he    promifed    to    marry    her  s.  c. 
at   his   father's  death,    who  is  fince   dead,  but  the   defendant  SumteofFraiidi 
rcfufed  fo  to  do,  and  has  fince  married  A.  B.  which  (lie  lays  to  ^tcndriniy^to 
her  damage  1 000  /.  and  upon  twn  affumfjit  obtained  a   verdict  comraai  in  con* 
for  too/.  *^''?'^""  **^^ 

*w«  j^w^#«  marriage,  and 

not  coniia^U  <• 

Tlic  defendant   moved  in  arreft  of  judgment,  that  this/^ro/  ■wrry. 
promifc  is   not  good  in  law.     But    after  art^ument  it  was  held 
that  this  is  not  within  the  ftatute  of  Frauds  and  Perjuries,  which 

D  3  relates 
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relates  only  to  contrafls  in  conGderation  of  marriage ;  and  that 
the  cafe  in  3  Lev»  411.  has  been   contradifted  by  later  refo-. 
lutions(i).    The  defendant   having  married    another   perfon,. 
has  difabled  himfelf  to  perform  the  promife,  and  therefore  the 
plaintiff  cannot  apply  to  the  fpiritual  court  to  have  a  performance 
decreed,  but  muft  be  repaid  in  damages  here. 

yudicium  pro  querente. 


(0  Harrifcn  V.  Ca^e,  I   Ld.  Rajm.  386.     Salk,  24.     5  Mod.  411. 
S.  C. 


Godfrey  verfus  Norris.     At  Guildhall. 
The  witncfs  be-  TPV  E  B  T  upon  a  bond,  Non   ejl  faBum  pleadedj  and  ifliie 

ingadminiftri^.r   Jl   thereupon. 

obligee^  proof  of 

the  hand  wasal-       ^he  plaintiff  was  adminiflrator  de  bonis  non  of  the  oblieect  and 

lowed.    iiVin.     •  -^-..  -  ,,         ,  ,,  ^*-. 

Abr.  223.  pi.  8.  the  only  furvivmg  witneis  to  the  bond ;  and  the  proof  given 
upon  this  iffue  was  only  aperfon  who  fwore  to  tie  hind-writing, 
and  alfo  feveral  letters  from  the  obligor  making  mciition  of  this 
bond. 

To  this  it  was  objected  by  the  other  fide,  that  the  hand-* 
writing  is  not  fuflicient  proof,  where  the  witnefs  is  living. 
That  it  was  the  fault  of  the  plaintiff  to  bring  himfelf  under  this 
incapacity;  he  might  have  let  another  perfon  have  taken  admi^ 
niftration  for  his  ufe,  or  adniiniftration  qucad  this  bond  only. 

But  it  was  ruled  per  Parker  C.  J.  that  this  was  good  evi- 
dence (i);  and  he  likened  it  to  the  cafe  of  a  will,  where  the  wit* 
nefs  afterwards  happens  to  be  a  devifee  und^-r  the  will,  in  which 
cafe  if  there  be  no  other  witnefs,  proof  of  the  hand  is  allowed, 

Whereupon  the  plaintiff  obtained  a  verdi£l. 


( I)  So  if  he  had  been  executor.     In  Gofs  v.  Trac^,  i  P.  Pfms.  289. 
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Lockart  vtrfus  Graham, 
Coram  King  C.  J.  de  C.  B.  at  nifi  prius. 

WHERE  there   were   three   obligors,    and  the  aftion  Ont  obligor 
brought  againft  one  of  them   only,  the   other  obligor  ^^'"dch^/l^* 
was  allowed  to  be  a  witnels   to  prove  the  execution  of  the  bond  the  other, 
by  the  defendant ;  after  a  cafe  had  been  made  of  it  2Lt  ntfi prius^ 
and  conference  with  Tracy  and  Dormer^  Juftices. 

Sacheverell  verfus  Sacheverell. 

Ai  Serjeants  Inn  in  Chancery- Lane,  before  a  court  of  Delegates^ 
5  March  1716. 

TH  E  marriage  of  the  plaintiff  came  in  queftion   after  her  Affidavit  of  t 
hufband's  death  upon  erantinjr  adminiftration,  and  it  ap-  ^^^'^  ^^.  ""^ 

-^11  -1  V     r  •  t  \       r^i  rr\      to  provc  Hii  mar- 

pared  they  were  married  under  feigned  names  at  the  rleet.    1  he  jj  .g^  tho*  taken 
widow  produced  an  affidavit  of  the   inteftate's,  made  by  him  be  -  bctorc  a  furro- 
fcrc  a  forrogate  of  Docfors  Jommoniy  that  he  was  married  to  her  j  ?^J^'  "^  Tw^. 

Iwiich  affidavit  agreed  with  the  regifter,  and  referred  to  it.     *^ut  i  will.  Rep. 
it  was  objefted,  that  the  taking  this  affidavit  was  an  extrajudicial  ^75-  *>»'  ^^^ 
A  there  being  nothing  at  that  time  before   the   ecclefiaflical    '    * 
court;  but  the  court  here  allowed  it  to  be  read  in  confirmation  of 
other  evidence.      And  the  appeal  was  dil'mifTed  with  i9o/.  coilsy 
a&d  the  marriage  confirmed  ^  i  j. 


(l)  Fiae  Bull,  N.  P.  241. 


Brown  verfur  Barkham.     In  Cane'. 

SIR  Edward  Barhham  having  no  iflue  of  his  own,  and  only  Onadevi/ct» 
one  fifter,  and  cwo  coufins,   Robert  and   Edward  Barkham,  o'f'^he'b^Tor 
l^  Joffm  I'jogy  made  his  will,  and   devifed  the  lands  in  queltion  y^.  on- wijo  !• 
to  tniilees  and  their  heirs,  "  in    truft  to    fell  futficient  to  pav  heirmal  and 
**  my  debts,  and  to  convey  the  refiduc  to  my  coufm  Robert  Bark-  ^{^[[\  utv**ch7- 
"  fam  and  the  heirs  males  of  his   body,  and  in  default  of  fuch  J  *»  uke   by 
**  iflTuc  to  the   heirs  males  of  the*   body  of  my  great  grandfatl'ier  pr^^^^^,,  chaa^" 
**  Sit  Robert    Barkham^  remainder   to   my   own   rigiit   heirs  for  442.  4.6 1. 
"  ever."     Then  he  gives  the  int'ere-ft  of  2000/   to   his  filter  for  *  Vcrp.729. 
bcrlifc,  tad  the  principal  to  her  childteu  after  her  death,  [^^^  /^Gab?' 

Rfcp.  ifq.  Il6. 

D  4  Robert  131*  «-C. 
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Robert  the  firft  devifee  died  without  ifTue  in  the  life  of  the  de- 
vifor,  then  the  teftator  died,  leaving  a  fifler,  who  is  heir  general 
to  Sir  Robert  the  great  grandfather ;  but  the  defendant  Edivard 
Barkkam  is  heir  male  of  the  body  of  the  great  grandfather. 

The  queflion  was,  to  whom  the  truftees  (hould  convey  the 
furplus,  whether  to  the  filler,  as  heir  general  of  the  devifor,  or 
to  the  defeiulanrasheir  male  of  the  body  of  Sir  ^c^^r^  the  great 
grandfather,  remainder  to  the  right  heirs  of  the  devifor. 

Tills  cafe  was  argued  very  largely  at  the  bar.  And  CowperL,ord 
Chancellor  took  time  to  confider  of  it,  and  this  term  pronounced 

his  decree. 

Lord  Qmncdlor.  If  the  manifeft  intent  of  the  teftator  expound*. 
ed  by  natural  reafon,  without  regard  to  legal  refolutions,  were 
to  govern  in  this  cafe  ;  I  fhould  think  it  would  hardly  admit  of  a 
queflion.  But  fir.ce  there  is  an  artificial  reafon  in  the  law,  which 
fonictimes  ftands  as  oppofed  to  natural  (which  is  right)  reafon, 
and  is  founded  upon  the  opinions  and  refolutions  of  Judges,  and 
th.it  taken  and  allowed  to  be  law  ;  the  courts  both  of  law  and 
equity  ought  to  fubmit  to  them,  when  they  are  fully  examined 
and  found  to  be  thus  fettled  ;  becaufe  otherwife  the  law  would  be 
an  uncertain  undetenr.ined  rule,  and  lawyers  would  not  know 
how  to  advife  their  clients.  I  fliall  therefore  inquire  how^  far 
this  court  is  hindrcd  in  the  prcfent  cafe  by  the  fixed  rules  of  law, 
from  purfuing  tJie  plain  intent  of  the  teftator,  which  was  no 
doubt  that  the  conveyance  fhould  be  made  to  the  heirs  males  of 
tlie  body  of  Sir  Robert  tlie  great  grandfather,  and  not  to  a  female, 
who  is  heir  general  to  himfelf,  as  long  as  there  arc  any  heirs 
males  of  the  body  of  the  great  grandfather. 

Firft  objcaion.  The  fir  ft  obj  eft  Ion  infilled  on  was,  that  it  has  been  often  ad- 
judged, that  lie  who  takes  as  a  purchafer  by  the  words  htirof  J. 
S.  iron-iediatcly,  muft  be  compleatly  heir  oiJ^S.  and  tliat  no 
perfon  can  take  as  heir  whilft  his  anceftor  lives. 

I  nnfwer,  That  this  maxim,  and  the  cafes  founded  upon  it, 
are  very  foreign  to  the  prcfent  queftion  5  one  main  ground  of  the 
refolution  founded  on  this  rule  is,  that  the  term  heir  in  a  legal 
fenfe  denoting  the  perfon  who  is  to  take  after  the  death  of  an 
anceilor,  cannot  be  ufed  as  a  proper  dcfcription  of  a  perfon 
V  hofe  ancellor  is  living,  for  the  terms  of  the  defcription  arc  not 
then  verified.  But  in  this  cafe  they  are  compleatly  verified  ;  the 
a  nee  (lor  is  dead,  and  the  perfon  who  alks  the  conveyance,  is 
heir  male  of  his  body,  and  as  fncb  he  i&  allowed  by  all  to  be  ca- 
pable to  take  by  defccnt :  but  they  fay  not  by  parchafc.     What 

grounds 
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grounds  there  arc  for  that  diftin£lion  will  be  confidercd 
hereafter ;  at  prefent  I  (hall  only  obfcrvCy  that  Edward  Barkham 
having  all  parts  of  the  defcription  verified  in  him,  his  cafe  is 
different  from  that  of  Chaloner  v.  Bowyer^  2  Leon.  70,  where  a 
devife  was  to  the  youngeft  fon  for  life,  remainder  to  the  heirs  of 
the  body  of  the  eldeft  ;  the  youngeft  died  in  the  life  of  the  eldcft^ 
and  the  fon  of  the  eldeft  could  not  take.  Why  ?  bccaufe  he  an- 
fwered  neither  part  of  the  defcription,  for  he  was  neither  heir, 
nor  heir  of  the  body  of  his  father,  while  he  was  living  ;  and  this 
objedion  will  hold  in  many  other  cafes. 

The  fecond  objeflion,  which  feems  to  ftand  in  the  way  of  na-  Second  oIjm« 
tural  rcafon  is,  that  there  are  cafes  in  which  it  is  held,  that  none  tion. 
can  purchafe  by  tlie  words  heir  male  of  the  body  of  J.  S.  unlefs  he 
be  heir  general  as  well  as  heir  male. 

I  have  met  with  but  few  cafes  which  can  be  urged  with  any 
colour  of  reafon  for  the  proof  of  this  aflertion  ;  one  is  that  of  . 
Counden  v.  Cierk^  Hob,  3 1,  in  which  it  is  faid,  that  when  the 
.limitation  is  made  to  the  heirs  male  or  female  of  the  body,  they 
that  will  take  muft  have  both  words  verified  in  them,  (that  is) 
they  muft  be  both  heirs,  and  alfe  heirs  male  or  female ;  and  he 
gives  this  reafon  for  it,  that  this  is  clearly  without  the  letter  and 
intent  of  the  ftatute  of  U'^tjim.  2. 

In  anfwer  to  the  authority  of  this  cafe, 

I.  lobferve,  that  this  was  not  the  point  then  in  queftion,  but 
only  an  opinion  of  Hcbart's  ( 1 ),  declared  incidentally  in  the  ar- 
gument of  the  cafe,  and  therefore  ought  to  have  the  Icfs  weight. 

2.  The 


(1)  Lord    Hobart^i   reafoning  (/.  e,  the  common  law  heir)  (hall 

Acms  to  have    been   thus. — At  take,  and  not  the  heir  fpccial  by 

common  law,  wherever  there  is  the  cuftom."     After  putting  feme 

a  iimitstion  to  heirs  who  arc  to  fimilar    inlUnces    of    the    law'i 

take  by  purchafe,  it  is  the  heir  anxloufneft;  tounderdand  theterm 

general  who  is  fuppofcd  the  ob-  heir  at  applicable  to  the  heir  ge- 

ject  of  that  defignation,  notwith-  neral,  he  adds,  It  is  true  that  the 

landing  there  arc  circumdances  flatnte  of  Wtftminlhr^  in  favour 

which  fhew  that  there  exj/ls  ajpe^  of  the  will  of  the  donor,  ordaini 

r;W/Y/r  to  u horn  the  land  would  that  lands  (hall   defcend   to   the 

^o  if    it    were    tranfmittcd    by  heir  fpccial  who  is  defcribed  fer 

defcent,  thu?,  ''if  1  give  lana  in  formam  doni.     But  the  cafe  here  is 

Ca'vtlktnd  or  Bonugh.  Ett^lijh  to  not  within  that  Ilaiute,  1.  Becauf* 

one  for  life,  the  remainder  to  the  it    applies    merely    to    caics    of 

ri^bi  ietrs  of  J.  S.  the  true  heir  dcfa^nt,    and  not    of    purchafe. 

2.  Bccaufe 
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t.  The  reafon  that  is  ^ivcn  for  ir  is  by  nn  means  fatisfadory, 
or  a  good  one ;  for  the  (Inturc  IVeftn,  2.  is  ni)  u  :ivs  pertinent  to 
the  queftion.  The  whole  effcS  of  that  ftaiute  is,  to  prevent  the 
alienation  of  eftates  wluch  before  were  con 'kl'* red  at  common  law 
as  fce-fimples  conditional,  and  alienable  after  ifTue  had;  and 
how  this  is  applicable  to  the  queftion  concerning  the  defcriptioii 
of  a  purchafer,  and  whether  certain  words  will  be  fufficicnt  for 
that,  I  cannot  imagine.  The  ftatute  only  jroverns  eftates  when 
they  are  vtiSc^^  but  meddles  not  with  the  defcriptionr  that  arc 
necefiary  to  p:ifs  thofe  eftates.  fhe  words  keir  male  of  the  body 
cfJ.S,  were  certain  and  known  words  of  purchafe  at  common 
law,  and  need  not  the  aid  of  the  ftaiutc  to  make  them  fo. 

3.  By  what  Hcbart  fays  afterwards  in  the  fame  cafe,  it  may 
well  be  concluded,  that  if  it  had  been  the  point  in  judgment,  he 
would  have  been  of  opinion,  that  a  man  mijrht  take  by  the  dc- 
[  38  ]  fcription  of  the  htir  male  of  the  body  of  y.  S.  though  he  is  not 
heir  general,  but  a  female  is  :  for  he  takes  notice  that  in  the  cafe 
then  in  queftion,  the  keirs  males  were  not  reftrained  .to  any  body, 
which  (fays  he)  might  have  had  fome  colour  of  help  from  the  fta- 
tute  de  dcnis.  This  great  man  could  not  pafs  over  his  own  aC- 
fcrtion  which  he  made  before,  without  fome  remorfe  of  judg- 
ment, if  it  was  his  aflertion  ;  but  I  rather  take  the  words  of  the 
body  to  have  been  added  '-y  an  unlkilful  tranfcriberof  the  copy.  So 
that  upon  the  whole  1  think,  that  cafe  o(  Cotwdeti  v ,  Clerk  of  vcrj 
little  weight  in  the  prefcnt  queftion  ^  but  the  point  there  adjudged 
is  doubtlcfiJ  good  law. 

Another  cafe  urj^cd  for  the  plaintiiFis  She/ley*s  cafe,  i  Co.  I03, " 
which  is  tranfcribcd  into  his  Co.  Ll/t.  24.   b»     This  is  indeed  an 
authority  (I'uch  as  it  is)  in  point,  that  one  cannot  take  as  a  pur- 


2.  Gecaufe  the  heirs  males  not  being  operating,  not  only  as  wordi  of 

reilrained  ;  to  any  boiij^  it  is  a  mere  purcha/e,  but  alfo  as  words  of  if- 

fce- flip  pic.     It  appears  frcni  the  rj.na/ion,    fince    the   land    would 

argumrnis  of  the  coiinfri  for  the  not  revert  back  to  the  dooor  or 

fpecii<l  heir  in  the   preftnt  cafe,  his  heirs,    in  cafe  of  failure   of 

v\h:.h  ;;re  reported  lerlaf'm  alike  iilue  male  in   the  fon  of  the   aa- 

in    C/7^.   Eq    R'p.   and   Pr/c.   in  celtr.r,    in    whom  the  cftatc   firft 

Chaf.c,  that  they  ccntcnHeJ  that  vefted  under  that  defcription,  as 

the  c.'.fe  was  within  the  operation  it  would  if  fuch  fon  took  abfo- 

of  the   H^.ture  /c  d^nis^  and  they  lutely    hy    purchafi\    but    would 

cla-mcd  its  prcir^iic  n.     For  they  dekend  to  the  next  heir  male  of 

faid  it  was  qf.ofi  «n  f-daie  tail  in  the  ancel^or,  in  the  fan.e  manner 

the  grandfather  Sir  R,  B      The  as    it    thecfiaic  tail  had  i^ejitd  in 

word«  "heirs  males  of  ibe  body''  aud  defended f ram  bim. 

chafer 
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chafer  by  the  words  heir  male  of  the  body  of  J.  S.  unlcfs  he  be 
heir,  as  well  as  heir  male.     But  in  anfwcr  to  this  I  obfervc, 

1.  That  this  point  was  not  adjudged  in  SA^/^/s  cafe ;  it  is 
only  the  argument  of  counfel,  which  the  court  in  delivering  their 
opinion  took  no  notice  of. 

2.  The  authorities  in  the  margin  of  Co.  Litt.  which  are  cited 
to  fupport  this  cafe,  are  moft  of  them  very  little  to  the  purpofe, 
and  do  by  no  means  prove  it.  That  of  Huffy  in  Bro.  tit.  Dcm 
42.  makes  rather  againft  this  pofition  ;  and  that  of  Dyer  374.  a. 
is  only  a  fliort  (ketch  of  Sie/lefs  cafe,  and  the  Icfs  to  be  regarded, 
becaufe  it  differs  from  the  elaborate  report  of  that  cafe  by  Coke. 

Having  thus  far   cleared  the  prefent  queftion  from  thefe  two 
great  authorities;  there  remains  only  one  other,  which  I  (hould 
not  think  very  material  to  be  taken  notice  of,  had  not  the  counfel 
for  the  plaintiff  thought  it  of  fo   great  moment,  as  to  defire  a 
rehearing  upon  the  difcovcry  of  it.     It  is  the  cafe  of  Starling  (a)  W  Rep.  fcyd^ 
in  this  court,  8  W^.  3.  and  was  thus:  ji.   devifcd  lands  to  J.  S.  nunt  of  Starn^ 
for  life,  and  then  to  truftees,  in  trull  to   convey  them  to  the  pi^'iJI^^chanc. 
next  heir  male  of  tcftator.     And  it  was  decreed,  that  the  truftees  54. 
coiild  not  convey  to  the  next  male  relation,  becaufe  he  was  not 
heir,  which  was  certainly  right,  and  the  very  point  refolved  in 
iht  czk  of  CoufjJea  y .  Cleric  and  in  that  of  Afhtnhtirjly  which  is 
cited  in  it  \  and  the  reafon  is,  tliat  the  wonls  heir  male  are  not  a 
fulEcient  defcription  without  adding  of  the  hody^  and  they  are  not 
anfwercd,  unlefs  the  pcrfon  be  both  heir  and  male  ;  nor  are  they 
fuScient  to  pafs  an  eitate  by  defcent,  any  more  than  by  purchafe. 
Indeed  in  cafe  of  a  will,  the  words  of  the  body  are  fuppUed,  fo  as 
to  make  it  an  eftate-tail,  in  the  perfon  that  takes  it ;  but  then  the 
peifon  that  is  to  take  it  mult  be  heir  as  well  as  male. 

Having  now  gone  through  all  the  cafes  that  were  urged  for  the  T  -iq  1 
pbintiff',  which  I  believe  arc  all  that  could  be  urged ;  and  it  ap- 
pears to  me  that  many  of  the  points  in  them  arc  not  pertinent  to 
the  prefent  qucflion,  and  tliofe  that  were,  gratis  diRuy  and  the 
arguments  of  couiUel,  without  grounds  cither  from  reafon  or 
former  authorities  to  fupport  them  ;  I  iliall  now  proceed  to  lliew, 
that  a  man  may  take  by  limitation,  or  purchafe,  as  heir  male  of 
the  body  of  f.  S.  though  he  be  not  heir  general,  and  that  for 
thefe  reafons. 

f .  The  law  allows  a  man  to  purchafe  by  a  fuiTicient  defcription, 
though  neit?icr  his  chriflian  or  furnanie  be  part  of  it,  and  tlrat  the 
words  heir  male  of  the  buh  f  J*  S,  art  a  fulRcient  defcription  of 
that  luriicular  heir,  though  he  be  not  heir  general. 

2.  The 
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2.  The  judicial  authorises  that  a  man  may  take  as  a  purchafer 
by  the  words  heir  male  of  the  body  of  J.  S.  without  being  heir  ge- 
neral, greatly  over-balance  thofe  that  hold  the  contrary. 

Fir/!y  As  to  the  firft  point,  it  is  fo  certain  a  principle  in  law, 
that  a  man  may  purchafe  by  other  dcf  :riptions  as  well  as  by  his 
name,  that  it  has  been  adjudged  the  words  Mot  or  h'tjhop  of  a  cer- 
tain place,  would  be  a  jijood  dcfcription,  though  the  name  of  the 
perfou  be  miftaken.  Co.  Litt,  3,  a.  But  to  make  agoodde- 
fcription  there  are  three  things  rcquifltc,  all  which  concur  in  the 
prcfcnt  cafe. 

1.  It  mud  be  true  ;  it  is  true,  that  Etkuai'd  Barhham  is  heir 
male  of  the  body  of  the  teftr^tor's  great-grandfather,  which  is  ma- 
nifeft,  bccaufe  otherwife  he  could  not  take  an  sftate  by  defcent 

var.  fuch,  in  cafe  the  great-grandfather  had  been  fcifcd  of  it  to  him- 
fclf  and  the  heirs  males  of  his  body,  which  all  allow  he  would  ; 
and  why  he  may  not  by  purchafe  I  cannot  Conceive,  for  the  de- 
fcription  is  as  true  in  the  cafe  of  a  purchafe  as  a  defcent,  and  why 
fhould  it  not  then  be  good  as  well  in  the  one  as  the  other.  They 
fay  the  (latutc  de  donis  aids  in  the  cafe  of  defcent,  but  not  in  pur- 
chafe ;  but  I  have  already  (hewn  tha^  the  ftatute  does  not  at  all 
relate  to  this  point,  for  it  meddles  not  with  the  defcriptions  that 
are  to  pafs  eftntes ;  and  therefore  liheir  wale  of  the  body  of  J*  S- 
be  not  a  fiiiFicient  dofc»  iption,  that  fj^cial  heir  could  not  have  any 
aid  from  the  flatute,  and  if  it  be  a  fuihcient  defcription,  he  does  not 
want  the  aid  of  it.  And  the  prefent  *:afe  is  the  llronger,  becaufe 
the  great-grand fiuher  was  At2.^  at  the  time  of  the  devife ;  fo  that 
the  miixim  quod  non  ejl  hjtres  vkvUis,  is  not  in  the  way,  but  all  the 
M'fjftlsarc  immcdi;;tely  verified  at  the  time  of  the  devife.  It  is 
faid  indeed,  they  are  not,  becaufe  tlic  m-^le  is  not  heir  in  this 
cafe  ;  but  the  very  dating  of  this  matter  'vill  cxpofe  it  as  con- 
[  4©  3  trary  to  common  fciifc  and  rcafon  ;  for  it  is  manifeft  the  teftator 
intended,  that  his  heir  general  Hiould  not  have  thefe  lands,  un- 
lefs  he  was  a  male  alfo,  and  therefore  he  adds  thofe  words  to  re- 
itrain  the  general  fenfe  of  the  word  heir^  and  to  confine  it  to  a 
foccial  heir.  If  lands  of  the  nature  of  Borough  Englijb  at  com- 
ir.on  law  be  devifed  to  n>y  heir  according  to  the  cuilom  of  Bo^ 
rj:/gh  lifjglijfjy  by  this  the  teftator  muft  mean,  his  youngeft  fon 
{a)  Hob.  34.  ihould  take  {a).  But  to  prcvv.nt  the  taking  in  this  cafe  they  would 
have  you  flop  at  the  word  heir^  antl  then  this  fpecial  heir  cannot 
take  ;  but  if  you  take  all  the  wordij  together,  then  he  may,  for  the 
words  the  tcilator  has  uftd  are  plain,  certain,  and  well  known  in 
law,  to  defcribe  the  perfou  the  teftator  manifelUy  intended  (liould 
take  by  them. 

2.  The  fccond  thing  requifite  to  make  a  pcrfeft  defcription 
is,  that  it  be  certain,  and  applicable  to  the  thing  defgribcd  and  no 

}  odicr. 


s.p 
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other.  And  this  is  fo  in  the  prcfent  cafe,  for  Edward  Barhham 
is  heir  male  of  the  body  of  the  tcftator**  great-grandfather,  and 
no  other  perfon  is  fo. 

3.  The  third  requifite  is,  that  it  be  expreffed  in  proper  words. 
This  is  not  always  ncceflliry  in  a  will,  but  here  they  arc  proper 
even  in  the  cafe  of  a  will,  for -the  words  heirs  males  of  ihs  bo{ly  t^xc 
the  proper,  and  indeed  the  only  words  that  can  be  ufed,  to  dif- 
tinguifh  that  fpecial  heir,  from  the  general  heir.  Sometimes  the 
word  right  is  ufed  with  heirs^  but  improperly  in  cafes  of  this 
nature. 

Thus  you  fee  all  the  things  requifite  to  make  a  perfeft,  certain 
defciiption,  concur  in  this  cafe ;  and  therefore  fincc  it  has  been 
proved,  and  indeed  cannot  be  denied*  but  that  a  man  may'take 
by  any  other  good  defcription  as  well  as  by  name,  it  evidently 
follows  that  he  may  take  by  this* 

Secondly f  I  come  now  to  (hew  that  the  judicial  authorities  that 
a  man  may  take  as  a  purchafer  by  the  words  heirs  male  cf  the  body 
(f  J»  S.  though  he  be  not  heir  general,  do  greatly  over-ballance 
thofe  that  hold  the  contrary. 

The  firft  cafe  I  (hall  mention  is  that  of  Burkett  v.  Durdanl^  Vidi  Salk.  679. 
iVent-^ii.  which  was  adjudged  in  the  Houfe of  Lords  ;  and  ^'yj^ J°"^* 99- 
theafe  of  James  t.  Richard/en   in  PolUxfen  457.  is  tiic  fame,  a  Lev.  232? 
The  cafe  was  thus :  a  man  devifed  lands  to  A*  for  life,  remainder  R3>m.  330. 
to  the  heirs  males  of  the  body  of  A.  now  living,  and  for  want  of  ^  ^^^*  ^^o* 
fuch  iffue  remainder  over ;  and  it  was  refolved,  that  there  paflcd 
ancftate  for  life  only  to  A,  and  that  .the  remainder  immediately 
vcftcd  in  the  heir  male  of  the  body  of  A.  tlien  living ;  bccauie 
}lhofc  words  were  a  fuflicient  iefignatio  perfon^y  who  was  intended 
to  lake;  and  this  is  a  ftrongcr  cafe  than  tlio  prtfcnt,  bccaufethe       f  41  1 
anceftor  being  alive,  he   could  not  llridly   fpeaking   have  any 
heir ;  but  thofe  words  being  ufed  in  common  parlance  to  denote 
the  perfon  who  would  take  as  heir   male,  if  the  an  cc  ft  or  were 
c'.ead,  that  was  thought  fuflicient.     As  for  the  words  miv  livings 
I  do  not  think  they  were  very   con  fide  r  able  in  that  cafe,  for  they 
only  lliew  that  the  teftator  intended,  that  fome  body  who  was 
then  alive  fliould  take. 

The   cafe  of  Long   v.  Beaumoniy  which  was  decreed  in  the  i  will.  Rep. 
Huuft  of  Lords,  P(jf.   13  Ann.  has  not  thefe  words  noiv  livin^y  "-9- 
^:)d  yci  heir  wale  of  my  aunt  Longy  was   adjudged  a  good  deferip-  AtV.  i/..  '    ^' 
tion  of  the  perfon    that  was  to  take,  tliou;.!:h  tlie  aunt  was  Itili  2  lij.  c.  Abr. 
living,  and  coufcquemly  he  was  neither  heir  nor  heir  mule,  nor  -/p'/p.rV 

was  4s/^  s.  cV 
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was  it  certain  he  would  be  heir  male  of  her  body  at  the  time  of 
her  death  (2). 

The  cafe  oi Pybusx.  Miiford'wzs  thus:  (i  Vent.  372.)  Mich* 
Mitfordvr2i%  feifed  of  the  lands  in  queftion,  and.  had  iflue  Robert 
by  the  firft  venter y  and  Ralph  by  Jane  the  fecond,  and  covenanted 
to  ftand  feifed  to  the  ufe  of  his  heirs  males  begotten  of  the  body 
of  his  fecond  wife ;  the  queftion  was,  whether  Ralph  could 
take.  The  Judges,  to  fupport  the  intent  of  the  party,  raifed  a 
fine-fpun  notion  of  a  refulting  ufe,  which  indeed  was  very  well 
laboured  by  them ;  but  Hale  in  delivering  his  opinion  infifts 
upon  the  point  now  in  queftion,  and  argued  very  ftrongly  and 
clearly,  that  the  words  heirs  male  of  the  body  of  J*  S*  are  good 
words  of  purchafe  ;  and  puts  the  cafe  of  a  gift  to  one  and  his 
heirs  female  of  his  body,  and  he  has  a  fon  and  a  daughter,  the 
daughter  fliall  take.  Litt,  feci.  22.  And  by  feveral  other  cafes 
there  quoted,  he  fays  it  appears,  that  no  regard  is  had  whether 
the  fon  be  heir  of  the  huft>and,  if  lie  be  the  heir  of  their  two  bodies ; 
and  then  cites  a  cafe  which  was  adjudged  in  Queen  Elizabeth's 
time,  which  feems  dircclly  to  the  prefent  queftion:  a  man  had  three 
daughters  and  a  nephew,  and  he  gives  2000/.  to  his  daughters, 
and  his  land  to  his  heir  male  ;  provided,  tliat  if  his  daughters 
troubled  his  heir,  then  the  dcvifc  of  2000  /.  to  them  (liould  be 
void  ;  and  it  was  adjudged  that  the  limitation  to  his  brother's 
fon  by  the  name  of  heir  male  was  a  good  name  of  purchafe  ;  and 
fays  he,  this  agrees  with  Counden  and  Clerk's  cafe,  in  Hobart. 

Thcfe  reafons  and  thefe  authoriries  made  fo  ftrong  an  impref- 
fion  upon  Juftice  IVilJy  that  he  immediately  declared  himfelf  con- 
vinced, and  that  he  was  of  the  fame  opinion  with  Hale ;  and  for 
my  part,  I  think  tl  ey  are  fufficient  to  fatisfy  any  reafonablc 
man. 

(^>  1  Ld.  Raym.        Trin.  8  W.  3.  /;/    C.   B.  rot.    1484.      B^d-er  V.   Wall  {a).     J. 

Abr!  soy^pl.^s!  ^'  ^X  '"^  ^^^^  devifed  his  lands  "  to    Dcmlel  my  eldeft  fon,  and 

"  to  my  heirs  males  for  ever ;  and  if  my  heir  fnould  be  a  female, 

L  42   J       <«  my  laid  heir  male  ftiali  pr.y  my  heir  female  12  /.  per  annum  out 


Z/:/'?^,"  cfpfcialjy  as  the  tcltator  tir-.t/i 

tock  notice  in    his  w  ii   ihat  Ms  jot.      i    P,    If'rrs.   427.       S.   C 

au:u  had  chilJrcn  living,  havi'ig  Lcrc  v.  Gore,  2  P,  l^^mt.  33. 
biqueaihcvl    a    l^gal  v     CO    Ckvh. 
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*  of  my  lands,  I  mean  my  heir  male,  for  ever."  The  teftator 
died,  and  Daniel  died,  leaving  ifl'uc  one  daughter  only ;  and  it 
was  refolved,  that  John  the  brother  ot  Daniel  ihould  take  the 
cftatc  by  the  defcription  of  heir  male  of  the  teftator,  though  the 
words  of  his  body  were  not  in  ;  but  the  teftator's  intent  appearing 
fo  plain,  that  an  heir  female  (hould  not  hinder  the  next  heir  male 
from  taking,  they  gave  judgment  for  the  male. 

Upon  the  whole  I  am  of  opinion,  that  the  words  heirs  male  of  ^.  C  %  Vera. 
the  body  of  his  great  grandfather  are  good  words  of  purchafe,  to  7*9* 
pafs  the  eftate  to  him  who  is  heir  male,  though  not  heir  general. 

1.  Becaufc  common  fcnfe,  natural  reafon  and  underftanding, 
and  the  manifeft  intent  of  the  teftator,  call  aloud  for  this  juftice. 

2.  Becaufc  the  legal  authorities  that  are  urged  for  the  contrary 
opinion  are  of  thcmfclves  but  of  very  little  weight.  3.  Becaufc 
the  refolutions  that  have  been  in  favour  of  this  opinion,  do  greatly 
ovcr-ballance  thofe  of  the  other  fide  (-i). 

The 


(3)  This  cafe  came  brforc  Lord 
Rardwicke  upon  a  bill  of  review, 
Iftvmher  1 741.  who  affirmed  this 
decree  upon  the  ground  of  its 
being  an  exception  to  the  general 
ru]e  laid  down  in  ShelUy'i  cafe, 
1  ^p,  103.  and  in  Co.  Lift,  24.  b. 
^  That  to  take  by  purchafe  under 
a  liraiiation  to  heirs  malt  or  female 
•f  thf  bodfj  the  takrr  mull  alfo 
DC  heir  general."  But  his  Lord - 
ibip  coofidered  that  rule  as  having 
prevailed  fo  long,  that  it  ou^ht 
to  be  fnpporteu  although  not 
ftfiftly  agreeable  to  natural  rea- 
fon. fli^e  Mr.  Har^rai/e'i  note 
(3)  Co.  Lift.  24.  b.  and  note  (2) 
IU4.  a.  where  the  reader  will  find 
all  the  authorises  upon  the  point 
coileded  together,  and  a  mod 
i'^genious  defence  of  the  rule  in 
its  Qofl  unqualified  extent,  f^ide 
iilo  Fearn,  Cont.  Rem.  4th  ed. 
p.  60.  p.  325.  It  ftiDuld  fecm 
however  that  moll  of  the  cafes 
there  cited  Jo  not  fupport  the 
role  in  its  full  extent,  and  that 
they  may  be  good  law  although 
tnisittleisaotio.    For  the  limijta* 


tions  in  thefe  cafes  are  **  fo  the  right 
heirs  male'^'*  the  further  words  of 
defcription  in  the  rule,  and  in  the 
prefent  cafe  *'ofthe  body  of  J.  S.'* 
being  omitted.  It  is  f«  in  every 
report  of  Souihcot  v.  S/onvel  except 

I  MoJ.  ziG.  befidcs  which  the 
point  was  not  there  diredtly  be- 
fore the  court.  So  alfo  in  Starling 
V  Ei trick f  Prec.  f«  Chanc,  54. 
Firdw.  Lord  OJfulfton,  3  6V/J.  336. 

II  M»d.  189,  8  Vin.  Abr.  De- 
ifi/e  U,  b.  />/.  2.  in  marg.  Davjes 
V.  Fenars,  2  P.  li^ms.  4.  Prec, 
in  Chanc.  JJ89.  and  Gwynn  v. 
Ho^ky  8  Fin.  317.  pL  13.  ftote. 
The  addition  of  tho  words  *•  of 
the  body^^  is  not  only  relied  upon 
as  material  by  Lord  Co-j:per  in  the 
prefent  cafe,  but  by  Lord  Mac- 
clfsfizld  in  diilingui:hing  that  of 
Daives  V.  Ftrmrs  from  it.  His 
words  are,  "  It  not  bt'ing  faid  in 
i\\e  ^\\\  heir  male  of  mE  b  dy  or  or 
Hu  NAME,  tiiegrandaughtt'r,  who 
was  his  heir  at  law,  might  h^ve 
an  heir  male  though  not  of  his 
name."  All  that  is  neceiTiiry  to 
enable  the  fpecial  heir  to  take,  is, 

that 
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The  next  inquiry  k,  how  the  truftees  in  this  cafe  (ha 
their  truft.  And  it  muft  be  obferved,  that  though  th 
direfts  the  truftees,  to  convey  the  furplus  to  the  heirs 
tlic  plural ;  yet  that  is  well  purfucd  by  conveying  tc 
male  in  the  fingular  number,  and  to  his  heirs  male ;  fox 
gal  fenfe  of  tliofe  words  is,  as  was  refolved  in  Shelley* s  c 
it  is  moft  properly  exprefled  in  the  plural  number,  bee 
the  words  denote  both  the   perfon  to  take,  and  the  cJ 


that  he  (hould  be  defcrlbed  by  fuch 
exprefs  terms  or  circum dances  as 
cannot  be  applicable  to  any  other 
perfon,  as  is  admitted  by  Lord  Ho- 
tart  in  Coujiden  v.  Clerk,  and  de- 
cided in  the  cafes  cited  by  Lord 
Coioper.  If,  therefore,  the  defcrip- 
lion  "  of  right  heirs  male"  may  ap- 
ply to  two  different  perfons,  as  it  is 
put  by  Lord  Mncclaficld  that  it 
may,  the  heir  general,  who  is  the 
favourite  of  the  law,  is  not  to  be 
diiinherited  wliere  the  intCRt  *^  is 
merely  conjcftural  and  not  cer- 
tain."    But  the  objedion  of  un- 
certainty  does  not  apply  to  the 
dcfcription  of  "  heirs  male  of  the 
ifelj  of  ^,"  for  the  tellator  ufes 
the    proper    words    to   fliew   he 
means   that  a  fpecial   heir   (hall 
exclude    ih&  heir   general;    and 
they  are  alfo  fufficicntly  accurate 
to  point  out  who  that  fpecial  heir 
Id  to  be.     It  is  true  that  the  law 
will  in  general  fupply  the  wor*ds 
«*  of  the  body"  in  a  devifc  to  heir» 
male,  and  this  at  firii  fight  fccms 
to  dellroy    the   dillindion    taken 
between  the  cafes  cited  and  the 
prefent.     But  our   courts  appear 
in  no  inllance  to  have  either  added 
or   rejeded   words,    unlefs  where 
they  were  ncceffary  to  carry  into 
effect  the  manifclt  intent  of  the 
teftator  certainly,    although  un- 
technicallyexprelfed.  The  opinion 
of  the  court  of  B,  R.  upon  a  c:.lc 
out  of  Chancery,  iniks  v.  Palmir, 
^Buri\  2JI5.   2  £  luck  687.  f«cir.5 
to  have  feuled  this  puini  in  a  cufc 


much  ftronger  than  the 

was  thus — J,  fettled  i 

to  the  ufe  of  B.  his  elc 

life,  remainder  to  his  ( 

fucceflivcly  in  tail  male 

intermediate  remainde: 

Uj'e  of  the  heirs  male  OF 

of  the  faid  ^."     He 

by  the  fame  deed  othe 

the  ufe  of  himfelf  fof 

after  feveral  intermedi 

tions^  ^^  to  the  ufe  of  j 

and  ajignsr     B.  died  1 

daughter.     A.  afterwa 

this  remainder  in  fee, 

fettlemcnt,  to  his  fon 

remainder   to  his  (C; 

cellivcly   in    tail   male 

want  of  fuch  i/Tue,  t< 

male  of  his  (the  tefta 

begotten.     He  then  di 

the  daughter  of  B,  his 

and  a  Ion  by  his  firi 

heir  male  of  his  body 

fon,  by  a  fecond  <vefitc. 

died,    leaving    a   fon, 

died  without  ifTue,  an 

very  was  fulFcred  by  ei 

queftion    was,    Whetl 

fon  by  the  fecond  wii 

purchafe  under  the  de 

htir  mule  of  the.  BOD 

not   being    heir    gen( 

three  Judges  who  co 

Court,  ccftiHed,  that 

fent  cafe  D,  look  by 

dcr  the  deed  as  heir  r 

body  of  /L     But  that 

perlon   had  been    the 

would   h;;ve  taken   b 
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taken.  Let  die  conTeTance  be  made  to  the  perfon  who  is  heir 
male  of  the  teftator's  great  grandfather^  and  the  heirs  n^ale  of 
the  body  of  the  great  grandfather.  In  this  I  follow  the  law, 
which  executes  conditions  executory  as  near  as  may  be,  where 
the  words  cannot  be  hn&lj  purfued  i  and  a  court  of  equity  ought 
to  execute  truftsj  as  the  courts  of  law  do  things  executory  (4}. 

noder  the  description  of  heir  male  Hat.  Co.  Litt.  164.  a.    It  flioalJ 

y  THE  BCD Y  OP  A.  and  that  he  feem,    from  a   reference   of  Sir 

didfo  rake  by  that  defcnptibn  un-  James  Bumno^s^  5  vol.  2628.  as  if 

der  the  will.     In  Evant  on  the  the  court  of  King's  Bench  had 

^eraife  of  Bmrtenjbaw  ▼.  fVcJhn,  determined  the  fame  point  be- 

the  coart  of  Exchequer refufed  to  tween  the  fame  parties. 

ipply  this  rule  of  Lord  Cftif'sy  in         (4)  Fl^k  Litt.  fe&.  352.     C«.  '' 

toe  cafe  of  a  marriage  fettlement.  Utt.  219. 


Dominus  Rex  verjus  Hunt  &  al^ 

TH  £  court  granted  a  mtf/rd!nmr//  on  i  Geo*  c.  34.  direAed  to  Mdndtmuu 
the  juftices  of  the  peace,  to  allow  the  defendants,  being  ^****3- 
conftables,  the  extraordinary  charges  in  providing  carriages  on 
tbe  late  expedition  uito  Scotland* 

Dominus  Rex  verfus  Theed.  [  43  ] 

TH  E  writ  de  excommunicaio  capiendo  was  in  a  fuit  pro  cor»  10 Mod. 350. 
reBione  morum  generally,  and  held  to  be  ill  on  the  authb-  \^'^^^^„i-^f, 
ritf  of  Rex  V.  Gappi  Paf.   I  Geo.  which  was  in  quodam  negoti$  capiendo  may  be 
>r»  reformatione  et  correBione  morum.  fuperfeded. 

'  Salic.  194. 

^  ,  Mod.  C».  58. 

After  the  writ  had  been  opened  and  entered  of  record,  it  was  viUc  poft.  76. 
delivered  out  in  order  to  take  up  the  defendant ;  and  before  the 
Tctum  the  defendant  moved  aiid  had  it  fuperfeded  ;  for  the  court 
faid,  they  could  judge  of  it  by  the  entry,  and  fince  it  appeared, 
tic  defendant  could  not  be  legally  detained  upon  it  if  he  was 
taken,  it  was  proper  to  fuperfede  it>  to  prevent  the  man's  being 
reiliained  of  his  Uberty  contrary  to  law  s  that  tlie  intent  of  5  Eliz. 
c*  23*  which  diredls  the  writ  to  be  delivered  in  open  court,  was  to 
spprize  the  court  of  the  nature  of  the  caufe  ;  that  this  w;:s  now  to 
be  conndered  as  a  writ  that  improvide  emanavitj  and  they  were 
not  to  wait  till  the  return,  till  all  the  inconveniences  which  they 
ihould  liave  prevented  by  not  iiTuing  the  writ  had  happened. 


Vol.  I. 


43 
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Scire  fudas. 


Domlnus  Rex  verfus  Eyre. 

A  Scire  facia/  was  brought  to  repeal  the  grant  of  a  market 
the  defendant,  fuggefting  that  it  was  to  the  prejudice 
the  Duke  of  Rutland ^  who  had  a  market  within  four  miles. 


Vide  I  Com. 
Dig.  tit.  Abite- 
jncnt  (H.  38.) 
77. 


Upon  trial  it  was  found  pro  Re^e  on  the  iffue  whether  the  grs 
was  to  the  prejudice  of  the   Duke  ;  and  on  motion  in  arreft 
judgment  it  was  held  to  be  a  good  iflTue,  though  tlie  grant  a 
not  the  ufer  was  not  found  to  be  prejudicial. 


an 

oi 

.fld 


Then  it  was  obje£led,  that  the  fcire  facias  was  brought  in  ^c 
late  Queen's  time,  and  by  her  demife  the  proceedings  abated,  t!ii$ 
not  being  withni  i  E.  6.  r.  7.  or  i  Attn,  c.  8.     To  which  it  Avas 
anfwered  and  refolved  by  the  court,  that  this  is  an  original  writ, 
and  therefore  within  tlic  general  words.     Hegj/l.  69. 


t44  3 


CMtmums  firats 
and  alta  'via  are 
fynonymous. 
le  Mod.  382. 
S.  C.  cited 
S  And.  143* 


Dominus  Rex  verftis  Hamond. 

Ndiftment  for  that  the  defendant  tali  die  anno  et  loco  ten  loads 

of  ftraw  and  dung  in  communijl  rata  five  alta  regia  viapofuit  ^^ 

locavit  et  ibidem  per  dtssm  dies  remanere  permifit^  ita  quod  the  King  * 
fubjcQs  could  not  pafs. 


I 


On  demurrer  it  was  objected,  that  the  place  where  the  nu^** 
fance  was  committed  (hculd  be  certainly  alledged  ;  whereas  ^^^^ 
the  indi£lment  runs  that  it  was  laid  in  one  place  or  another }  an^^ 
being  disjoined  by  the  Jivcy  the  court  cannot  take  communis jSratf^^ 
and  alta  rcgia  via^  to  be  the  fame,     2  Roll.  Abr.  80.  pL  4,  5. 

To  which  it  was  anfwered  and  refolved  by  the  court,  Tha*^ 
Jlrata  fignifics  the  highway,  and  that  iliefc  are  two  cxprefGons  \C^ 
denote  the  fame  place.  Spclinan  verho  Strata  :  Cowers  Litepi-eter^^ 
Streetward  and  Street^avcL  So  m  the  (latute  of  Alarleberzf^^ 
which  prohibits  diftrcflcs  in  the  hi'^hways,  it  is  Nulli  liceat  iif*"^ 
triniojtci  facere  in  via  regia  aut  in  communijho.ta  :  In  the  glofiliry  at^ 
the  end  oi  decern  fcriptores^  there  is  an  account  of  fome  travellers^ 
who  happened  to  lofe  their  way  ;  and  the  cxpreflion  is,  a  puhVui^ 
J}rata  deviuutes^  which  muft  cert  tinly  mean  the  highway.  Tlie 
court  therefore  held  it  well  enough. 

Then  exception  was  taken,  that  the  ierm'uvts  a  q:w^  cr  ad  qitem 
tlie  way  led,  was  not  nieniloned.  To  wl;ic!i  ilie  court  arfvvcred^ 
that  in  indiclments  for  nuifances  in  tlie  highway  it  is  not  neceiVa-*' 

I  rvL 
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17;  for  the  liighway  is  infinite,  and  leads  from  fea  to  fea  (i). 
Lauh.  183.  3  Keh.  89,  Rex\.  Thompfon^  lo  Jf^.  3.  There  wa» 
judgment^  Rtge. 


T 


(1)  Fidi  Rex  y.  Haddock,  And.  137. 


Dominus  Rex  verfus  Simpfon. 

HE  defendant  was  convi^led  upon  the  ftatute  3  &  4  ^.  Adeer-ftealer 
i^  M.  c.  16.  for  deer-ftealing,  and  the  conviaion  fet  forth,  ^jf  ^  conTifl- 
that  he  had  been  fummoned  to  appear  before  the  juftices ;  but  it  I^qc,  ifdJi^"' 
did  not  appear  he  ever  was  before  them*  rummoned. 

Exception  was  taken  to  this  by  Reeve,  that  as  no  appeal  lies  in  10  Mod.  248. 
this  cafe,  the  juftices  ihould  not  have  proceeded  in  the  abfence  of  34i«  378.  iScflC. 
the  party,  efpccially  where  it  may  end  in  a  corporal  puniflimcnt,  no.  271^ but 
as  it  may  do  here  for  want  of  a  diftrefs ;  and  he  cited  Sa/k.  56,  not  s.  P. 
400.  and  Mawgridge*8  cafe  in  Ke/ynge.     And  at  another  day  (on  ^*^**'  ***'  ^'  ^ 
confideration)   Parker  C.  J.    delivered  the    refolution   of  the 
court. 

We  are  all  of  opinion^  the  offender  may  be  convi£led,  without       [  45  ] 
appearing.     The  ftatute  is  filent  as  to  the  method  of  proceeding, 
%nd  the  law  of  England,  it  is  true,  in  point  of  natural  juftice, 
always  requires  the  party  charged  with  any  offence  to  be  heard 
l^fore  he  he  condemned  in  judgment  -,  but  that  rule  muft  have 
^is  exception,  unlefs   it  is  through  his  own  default :  Were  it  s«lk.  181. 
>therwife,  every  criminal  might  avoid  conviftion.  The  law  being  *  Wod.  Ga<  ^u 
5>,  the  magiftrate  is  bound  to  give  fome  opportunity  to  the  party 
•o  appear,  and  if  upon  fuch  notice  he  neither  comes  nor  fends  a 
Tuflicient  excufe,  the  magiftrate  may  proceed  to  judgment.     If 
this  was  not  to  be  allowed,  tlie  confcquence  would  be,  that  the 
offender  would  efcape  unpuniflied,  bccaufe  he  would  never  ap- 
pear purpofely  to  be  conviftcd,  and  that  would  be  to  make  the 
Execution  of  the  law  depend  on  the  will  of  the  offender. 

The  rule  of  law  that  has  been  objeGcd  to  is  true,  That  a&s  cf 
parliament,  in  what  they  are  filent,  are  beft  expounded  according 
to  the  ufe  and  reafon  of  the  common  law.  In  the  cafe  of  high 
trcafon  (which  is  a  much  harder  cafe  than  this)  the  party  may  be 
outlawed  for  his  not  apppearing,  and  then  he  is  liable  to  all  the 
pains  and  penalties,  as  much  as  in  the  cafe  of  a  conviftion.  So 
in  real  aftions  if  the  tenant  makes  a  fecond  default,  judj:ment 
peremptory  is  given  for  the  demandant  to  recover.  In  crimes  of 
a  IcOIt  nature  tlun  trcafon  or  felony,  and  in  perfonal  actions^ 

E  2  the 
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the  outlawTy  expofes  the  party  to  greater  punifliment  than  if  he 
had  appeared  and  been  condemned  in  that  adion  ;  for  he  forfeits 
thereby  his  liberty,  goods  and  ch^ittels,  befides  other  difabilities 
^  which  he  incurs.     In  cofporations  if  a  member  of  the  body  be 

fummoned,  and  do  not  appear,  he  may  lawfully  be  removed. 
I  Fent.  19.     2Keb.  488.      I  Sid.  14.     iSBd.^-j. 

It  is  the  conftant  pra£lice  in  this  court,  in  fetting  aCde  judg- 
ments, granting  attachments,  ^c.  to  give  notice  to  the  party  to 
come  and  make  his  defence,  and  if  he  neglefls  to  make  his  de- 
fence^  the  court  proceeds  againft  him* 

This  a£t  of  parliament  plainly  deHgned  a  fummary  proceedings 
and  therefore  the  proceedings  muil  be  guided-  according  to  the 
fummary  proceedings  allowed  in  this  court.  The  folemn  pro- 
ceedings of  the  law  before  a  man  (hall  lofe  his  life  or  lands  need 
not  be  followed  ;  and  yet  in  thofc  cafes  the  judgment  is,  that  he 
fhall  forfeit  his  life  or  lands,  not  for  the  crime  as  taken  ^ro^on- 
fejby  but  the  judgment  is  really  for  his  abfence.  The  proceedings 
therefore  againit  a  man  in  his  abfence  are  not  againft  the  common 
law.  Many  afts  of  parliament  that  appoint  a  forfeiture  or  pc- 
-  nalty,  do  not  give  the  j  aft  ices  power  to  bring  the  offender  before 
I  4^  J  them.  There  are  many  offences  againft  afts  of  parliament,  which 
are  mere  non-feafanccs  or  neglects,  as  not  putting  out  of  lights^ 
bfc*  Now  to  require  the  offender  to  be  brought  before  the  juf- 
tices  and  detained,  will  be  a  ftrange  conftruftion,  for  that  detamer- 
may  be  accounted  a  greater  punifliment  than  the  forfeiture ;  and 
if  in  fuch  a  cafe  the  offender,  to  prevent  furtlier  trouble,  would 
fend  the  forfeiture,  why  fhould  not  that  be  a  fufRcient  authority 
for  the  juftice  to  convift  him,  though  he  does  not  appear  in  per- 
fon  ?  To  compel  the  offender  to  appear  would  be  to  no  purpofe  \ 
for  if  he  docs  appear,  tlie  juftices  cannot  compel  him  to  make  a 
defence. 

An  objection  was  made  to  the  fummons,  that  it  does  not  par- 
ticularize the  place  and  hour,  it  is  oikU  licet  fummonitus  fuit  ad  hoc 
tt'tnptts  et  hunc  locum^  fed  dejhlC  fecit.  (  Anfwer)  The  default  en- 
tered by  the  juilices  implies  the  fummons  was  to  appear  at  that 
time  and  place,  for  otlierwife  it  would  not  be  &  default ;  and 
where  the  legiflature  has  given  a  power,  we  will  prefume  the 
juftices  purfue  that  power,  unlcfs  the  contrary  appears.  If  they 
did  not  make  a  proper  fummons,  they  are  punifhable  for  itby  in« 
formation.  FoJl.t']Z.     Rex  v.  AUintoriy  HiL  12  Geo* 

An  attornsy  in        As  for  the  Other  order  of  conviflion,  whereby  it  appears  the 
ihac  cafe-  :iiay  defendant  made  an  attorney  to  defend  for  him ;  we  think  tliat  is  - 

Lf  made  ro  '  '  .    , 

c.icnsi.  certainly ' 
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teitainly  good,  for  the  oflfender  may  intriift  hU  defence  with  an- 
other, and  the  jufticet  cannot  enfoice  him  to  appear  in  pcttoaw 
Orders  confirmed. 


Brampton  and  Crab. 

AFT  E  R  a  vcrdift  for  the  plaintiff*  in  an  indehitaius  ajjum^tty  After  the  inqueft 
and  1^  (hillings  damages  aireflcd,  the  defendant  came  into  j?  ^-^  *»y  <*«- 
court,  and  fuggefted  upon  the  roll,  "  quod  quertns  nulla  mi/as  et  i^^ll^l^" 
"  cuftaffa  verfus  ipfum  in  hoc  cafu  fuper  veredi&um  illud  recupet  are  nuiu  no  fug- 
**  d^bety  fed  bumillime  petit  idem  defendens  quod  mifa  et  cujlagia  fua  |*j^^"  °°  ^^ 
"  per  ipfum  circa  defetifionem  fuam  in  hoc  parte  expenfa  per  judicium 
^  bujus  curia  juxta  formam  Jlatuti  fthi  adjudicentur^    quia  dicit 
quod/*  (fettingout  the  aft  of  3  Jac*  i.  r.  15.  made  for  the  re- 


covery of  fmall  debts  in  the  city  of  London^  and  which  fubjefts 
the  plaintiflF  to  lofe   his   cofts,  and  pay  cofls,  where  the  parties 
are  citizens,  and  the  damages  under  40  (hillings).    Then  the  de« 
fendant  avers,  that  at  the  time  of  making  the  promifes  in  the  de- 
claration, et  fempcr  ahinde  hucufque^  he  was  and  is    a  freeman  of 
tiie  city  oiLmdon^  rcfiding  widiln  the  city,  (in'z.  in  fuch  a  pariili 
^nd  ward)  ufingthe  trade  of  a  cooper,  and  that  the  plaintiff  was      [  47  ] 
suid  is  a  freeman  refiding  within   the  city,  tiiz.  &r.   ufmg  the 
^Crade  of  a  barber,  and  that  the  caufe  of  adlbn  arofe  within  the 
jurifdiftion  of  the  court  of  confcience,  which  was   held  every 
JVednefdaj  and  Saturday  every  week  (ince  the  time  of  the  promife* 
3He  likcwife  avers,  that  he  was  indebted  to   the  plaintiff  in  no 
snore  than  2a  (hillings,  and  that  he  has  expended  fo  mucli  in 
liis  defence,  which  the  plaintiff  ought  to  pay,  juxta formam  flatuti 
^J^rdd^. 

The  firft  doubt  upon  this  fuggcftion  was,  whether  the  defendant 
fliould  not  have  made  it  before  the  caufe  had  fo  far  proceeded  as 
^0  a  vcrdift,  and  whether  it  was  not  a  matter  pleadable  to  tlie 
jurifdiftion  of  the  court :  but   upon  citing  a  cafe  of  Pennelv. 
IVallis^  in  B.  R,  Mich.  9   /K  3.  where  after   vcrdift  for  30 
ihillings,  the  defcnd.int  made  fuch  a  fuggeftion,  which  was  ar- 
gued on  demurrer,  and  held  to  be  well  fuggefted  after  a  verdid, 
this  firft  difficulty  was  got  over. 

But  then  it  was  objefted,  that  It  appeared  the  inqueft  was  taken 
by  default,  and  therefore  the  defendant  was  out  of  court  as  to  all 
purpofes  but  having  judgment  againft  him.  After  a  default  diere 
can  be  no  repleader.  Salk.  216.  i  Mod.  Ca^  i.  Salk.  579. 
2  RolU  Jbr.  430.  pi.  4. 

E  -x  For 
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For  this  laft  reafon  the  court  held,  that  the  defendant  could  not 
be  received  to  make  the  fuggeftion^  and  fo  the  plaintiflFhad  judg- 
ment (i)« 


(i)  Vide  inftances  where  this 
(hall  be  faggefted  on  the  roll; 
where  the  Judge  ihall  certify  ; 
fiind  where  it  muft  be  pleaded. 


De*venijb  v.  Mertims,  fmft.  974. 
Hickman  v.  CoO^t  pift.  II20. 
and  the  note.  See  alfo  Rcxr. 
Poland^  p9fi.  49. 
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3  Georgii  Regis,     In  B*  R. 


Thomas  Lord  Parker,  Chief  Jujlice. 

Sir  Littleton  PowySyJT/i/.-^ 

Sir  Robert  Eyre,  Kttt.       ^Jujlices. 

Sir  John  Pratt,  Krtt.         J  t 

Sir  Edward  Northey,  Knt.  Attorney  General. 

Sir  William  Thompfon,    Knt.   Recorder  of 
London,  Solicitor  General. 


Dominus  Rex  verfus  Barnes. 

J  Is  bound  out  by  the  juftices  to  B.  who  afligns  him  to  C.  and  Tke  feffioni 
"^^  the  fcflions,  reciting  the  fpecial  matter,  adjudge  the  aflign-  cannot  fet  afidc 
ment  void,  and  order  him  to  be  returned  to  B.  ^^  *^^"T11^. 

'  of  an  apprentice 

bound  out  by  th 

Per  Curiam  :  The  feflions  had  no  power  to  judge  of  the  vali-  juftices. 
^ityof  adecd,  or  to  hinder  a  man  from  afligning  his  apprentice.  J,^^^.^ifo. 
The  covenant  to  provi  !c   for  him  is  well  performed,   if  the  Caf.  of  Sett,  ani 
pcrfon  to  whom  he  is  bound  affigns  him  to  another  to  pro-  ^^  P-  7^- 
vide  for  him.      And  apprentices  bound  out  by   juftices   may  les/s.'c.  **^^ 
^  afiigncd    as   well  as  others.      Wherefore  the   order  was 
Suafticd    (i). 


(i)  Fide  ante  lO.  po/l,  1115. 

E4 
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Frefliwatcr  ver/us  Eaton. 

Onarecogni-  nC  I  RE  facial  on  a  recognizatice  in  the  marihal's  court,  to 
«aQcc  to  render  O  furrender  the  principal  to  the  gaoler  of  the  palace  court,  if  he 
court,'if  2ie°pro-  ^^^^^  ^  Condemned.  Error  of  that  judgment,  and  affirmance, 
ceedinp  are  re-  and  upon  that  the  bail  rendered  the  principal  to  the  Kitig^s  Bench^ 
S°^*^fi"^^*^'  ^^  whole  proceedings  being  removed  thithen 

^e  there, 

Whitaher  Serjeant  inGfted,  that  this  is  no  performance  of  the 
condition. 

C.  J.  Upon  the  furrender  to  the  mar(hal*s  court,  mn  conftat  to 
the  officer  that  there  is  any  charge  againft  him  there,  and  by  that 
means  he  will  be  difcharged  ;  and  if  he  be  furrendered  there,  he 
muft  be  removed  to  this  court  \  it  will  therefore  be  leaft  troublCf 
to  furrender  him  here. 

E^re  J.  The  render  ought  to  be  whete  it  will  be  mpft  effis^oal. 

Pratt^  J.  A  condition  to  re-cnfeoft"  is  performed  by  leafc  and 
releafe,  Co.  Lift.  207.  a.  i  RoL  Ahr,  426.  Carter  W. 
Plowd.'].  a.  156.  i.  Condition  to  pay  money  is  performed  by 
caufing  it  to  be  pairf.  The  intent  of  the  condition  in  this  cafe  is 
anfwered  by  the  defendant's  being  in  prifon  to  anfwer  the  plain- 
tifF's  demand ;  and  many  cafes  of  conditions  there  are,  where 
the  law  has  never  required  a  ftrifl  performance  according  to  the 
letter  of  the  condition,  provided  the  intent  of  the  condition  be  an- 
fwered. 

Per  Curiam :  The  render  is  good,  and  a  good  performance  of 
the  condition  (i). 


(1)  yide  Harp-a'ue  v.  Rogers ,  Z  Cr^.  57, 

Dominus  Rex  vcrfus  Poland. 

Where  trcbie  ^  HESHTRE  Serjeant  moved  for  treble  cods  againft  the 
rcwTcTeda^'idnft  profccutor  of  an  indiftrnent  againft  the  defendant  for  ufing 

aprofcctttorVor  the  trade  of  a  glover,  upon  an  afHdavit  that  he  was  afoldier,  and 
a  inaiter  not  ap-  difoanded  upoii  the  peace  of  R\fiuicke^  by  virtue  of  the  ftatute 
|a&"court  10  Jsr  II  IF.  3.  r.  M.  which  cnaas,  «  That  the  foldicrs*  time 
will  g'ive  leave  *'  fhali  bc  taken  as  if  aftually  ferved,  and  if  they  be  indifted  tlicy 
tofu^^efttijc      a  fl^.jji   \^.  acauittcd  on  the  general  iflue,  and  recover  treble 

frcu4  matter.      ,,   ^^^^^„  ^  ^  >     • 
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The  doubt  in  this  cafe  was,  how  thefe  cods  fliould  be  come  at,  ?  g'^^V^*. 
whether  by  rule  of  court  upon  the  affidavit^  or  by  a  fuggeftion  o^  JJ|  q^^^^  ^  ^.^ 
the  matter  upon  the  record ;  and  for  this  purpofe  he  quoted  the  where  defend- 
C2fe  ol  Walker  v.  &>  PbUip  Egerton,  Hilary  T  W.  3.  ^  There  the  JJ"^J««  ^^^^ 
defendant  was  coIle£lor  of  the  land-tax,  and  the  phintiff  being  ^e\l!!fi»itm 
doubly  1        " 
tatus  i 

And  „  ^ 

davits  of  the  faft  t£e  court  direfted  a  fuggeftion  to  be  made,  J?^*!. ^  J?*^ 
"  ^ia  amfiat  curia  fuper  examinatiottem  quodj  l^c,  ideo  conftdera-  »^^l^^     "*" 
^  turn  eft  that  the  nonfuit  be  recorded,  and  the  defendant  reco- 
«  ?er  treble  cofts." 

BaiemanY.  JTal/is,  Trin.  9  ff^.  3.  in  B.  R.  rot.  588.  That 
vas  an  Indehitatus  ajfum^tt  for  a  caufe  aridng  in  Nenucajlle^  and 
a  Terdi£l  under  40  /.  The  cuftom  of  Nnvcaftle  was  fuggefted, 
that  the  plaintiff  (hould  not  recover,  but  pay  cofts ;  and  fo  was 
the  cafe  of  Brampton  v.  Crabby  Hil.  3  Geo.  (a)  Upon  the  authority  (4)  Ante  4^. 
of  which  cafes  the  court  ordered  a  fuggeftion  to  be  made,  not 
fW  conftat  curut  fuper  examinatiomm^  but  quod  conjiat  curia  fuper 
facramentum  duorum  credibilium  teJUum  quod^  i^c,  and  then  award 
the  cofts*     Fide  2  Fent*  45.  contra. 


Woodcock  and  Elpington. 

T\ARNALL  Serjeant  moved  for  a  rule  for  50/.  againft:  the  Howthepenaity 
^  marlhal  upon  the  ftatute  8  to*  9  W.  3.  r.  7.6.  for  not  giving  J?*|"^^y^" 
a  note  teftifying  the  defendant's  being  in  his  cuftody.  w*  3."c.  26.^ 

ihall  be  reco-  . 
Per  Curiam  :  The  ftatute  does  not  give  us  any  power,  it  only  ^"^* 
&ys  50  /•  fliall  be  forfeited.  This  ncgleft  is  a  contempt  to  the 
court,  and  therefore  the  marflial  may  be  punifticd  as  ulcd  to  be 
before  this  ftatute.  You  had  a  rule  for  him  to  own  his  piifoner, 
if  he  did  not  the  court  puniftied  him  to  the  plaintiff's  fatisfaflion. 
The  ftatute  does  not  preclude  us  from  punifhing  liim,  but  only 
gives  the  plaintiff  the  50  /.  as  a  further  fatisfadion.  The  pe- 
nalty may  be  recovered  by  bill  againft  the  marfhal,  biit  it  is  not 
in  our  power  to  make  him  pay  it  in  a  fummary  way.  The  chief 
intent  of  the  ftatute  was,  that  fuch  note  from  the  marfhal  fhould 
he  good  evidence  in  cafe  of  jan  cfcape,  to  prove  that  the  defend- 
ant was  at  that  time  in  afiual  cuftody.  Take  a  rule  for  the  mar- 
|h«l  to  acknowledge  his  prifoncr. 


s 
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Dominus  Rex  verfus  The  Inhabitants  of  St.  Olaves  Jury, 

Coblcr's  ftall  no  jf  ^*  bound  to  2?.  a  cobler,  who  keeps  a  ftall  in  one  pari(h|  lie 
inhabiuncy  to  '^  *  in  another,  and  the  boy  in  a  third,  and  the  feflions  adjudge 
gain  a  fettle-     the  fettlement  where  the  ftall  is,  becaufe  the  fervice  was  there. 

ment. 

I  Scff.  Ca.  p.  n       ^     .  ^111  .       ,  r     1  .        •  1 

115.  No.  112.         Per  Curiam :  The  boy  has  gamed  no  fettlement  in  either  o 

Foley  i7».         the  three  pariflies,  for  the  ftall  is  not  fufficicnt  to  give  him  cue 

Rem.  pi.  loO.     ^^  mafter  lying  in  another  parifti.     Order  quaflied  ( i). 

p..  80.     Bott  by 

Confte,  a  vol,  - 

S.  C.  ^  '  ^°°*  (  * )  The  order  feems  to  have  flept.     VuU  Stoke  Fleming  v.  Bm 

been  rightly  quaflied,  as  the  fee-  Pomroy,  ib.  />/.   504.     Rex  v    A 

tlemcnt  was  adjudged  to  be  where  Petrr^s  on  the   Hill,    ih.  pL    5O3 

the  ftall  was  fuuatcd  :  but  that  the  Rexy.  Cn/thtottt  Burr,  5.  C.  569 

boy  gained  a  fettlement  where  he  Rex  v.  Charles,  ib.  706. 


Between  the  Pariftics  of  St.  Andrew  a7id  St.  Brides. 

When  a  wife  C^  R;  D  E  R  of  SefTions  for  the  removal  of  a  wife  and  thre 
marries  a  fe-  \^  children  from  the  parifii  of  5/.  Andrenjj  to  the  parifh  of  Si 
«d*lt  iirlbund*  ^^^^^^y  fetting  forth,  that  A,  about  twenty-three  years  fince  mar 
the  firft  had  no  tied  jB,  and  lived  with  her  five  years  in  the  parifli  of  S/.  Bridex 
acccfs  to  her  for  and  had  by  her  four  children,  two  whereof  were  dead,  and  th 
ch^ldfcn'^of  the*  other  two  provided  for.  That  at  the  end  of  five  years  he  wen 
Second  marriage  away  from  her,  and  married  another  woman,  with  whom  h 
arc  br.ftird«,  and  jjygj  fomcwhere  in  Etwland :  but  tliat  he  never  faw  his  firft  wif 

the  wife's  fettle-    ^    ^  .t     ^-  r  1  •         • 

nznt  where  the  B.  from  the  time  of  his  going  away. 

fiifthuibaud*s 

^ s  r  c  ^'  ^^''"^  ^^^  feparation  (having  heard  nothing  for  a  long  tim 

ixyV'No.  1*1  V  of^.)  married  a  fccond  hufbaiul,  by  v/hom  ftie  had  eight  childre 

CairsofSett.ariJ  in  the  parifli  of  St.  Atidrcwy  who  all  went  by  the  name  of  th 

Ko"io  '^s'c.    f^co"^  hufband,  five  of  tliein  are  dead,  and  the  other  three  fuTvivi 

And  the  feflions  prefumlng  that  the  fccond  marriage  of  the  wii 

is  void   nb  itiitiOy  adjud^^e^  that  her  fettlement,  and  that  of  tti 

three  children,  is  in  the  pniifh  of  St,  Brides^  where  the  firft  hu 

band  lived,  as  deeming  the  children  the  legitimate  ifluc  of  tl 

firft  marriage.    • 

The  court  quaflied  the  order  as  to  the  children,  and  confirmc 
it  as  to  the  wife. 

F'rrji^  Becaufe  tlie  fccor.d  marringc  and  living  with  the  fecor 
hufliand  m  St,  Andrcivs  v,'i\^  \o\^\  ab  ifntio\  and  therefore  tl 
place  of  her  fettlement  was  where  ihc  firft  huft)and  lived. 

Sccondl 
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Secotidljy  It  being  adjudged  that  the  firfl:  hufband  had  no  acccft 
forfcvcntecn   years,  no   prefumption-  (hall  be  admitted  but  that 
thcfc  arc  the   children  of  the  fecond  marriage  5  and  they  not 
being  bom  in  the  parifli  of  St.  Brides^  nor  having  ever  inhabited  ^^'  L-  N.  P. 
that  forty  days,  can  have  no  fettlemcnt  in  St.  Brides.  "^1  j^ye!^' 

I  Roll.  Jbr.  SS^'pl*  I-  8.//.  4.  5.  BraSf.  lit.  ^./oL  417.  Co.  [  52  ] 
litt.  123.  b.  2  Roll.  dbr.  356.  Cro.  Jac.  541.  Flctajib.  i.e.  15. 
4,  5.  Braiiofij  lib.  I.  r.  9. 4  Co.  Lift.  244.  a.  Salk.  123, 483.  *]  H. 
4.  9«  All  which  cafes  were  quoted  to  prove,  that  improbability 
will  baftardize  the  ifTue,  and  dierefore  it  was  argued  a  fortiori^ 
that  impoiEbility,  which  was  found  in  this  cafe,  would  baftardize 
al(b(i). 


(l)  Fide  Fendrill  v.  PendrcU^  pofl.  925.  and  the  note. 


Dominus  Rex  verfus  Foley  and  Harley. 

INformadon  for  taking  3/.  4^.  for  rcgiftering  a  warrant  of  Trial  it  to 
ittomqTf  contrary  to  the  lottery- a£l,  which  fays,  it  (hall  be  granted  upoa 
Qtocd  without  fee  or  reward,  and  all  pcrfons  offending  (hall  be  Se^^*n?c^u°cn!^ 
iocapahle  to  hold  any  place.  cesofa"conv1cr 

cion  upon  an  ukm 
fonnatioo. 

I       The  defendants  moved  that  they  might  have  a  trial  at  bar ;  for 
'     Aough  the  queftion  fecmed  very  (hort,  whether  they  took  the  fee 
^not  J  yet  the  confequence  was  very  confuierablc,  the  defend- 
ants are  auditors  for  life,  and  that  is  a  freehold  of  wliich  they 
^11  be  divefted  by  a  conviftion  upon  this   information.     Pafcb. 
9  Ann^y  Regina  v.  Harcourty  Scire  facins  to  repeal  letters  patents, 
^d  there  a  trial  at  bar  was  had.  Sid.  420.     The  crown  it  is  true 
^ay  fuc  any  where,  but  when  they  have  commenced  their  fuit, 
^  is  in  the  power  of  the  court. 

On  the  other  fide  it  was  infifted,  that  the  court  could  not  take 
Notice  of  what  would  be  the  confequences  of  a  conviftion  ;  that 
Ae  queftion  was  ftiort,  and  the  onus  probandi  upon  the  crown, 
"Who  might  try  it  where  they  pleafed. 

Pcwjs^  Eyre  and  Pratt j  were  for  a  trial  at  bar  ;  but  the  chief 
Juftice  faid  the  defendants  ought  not  to  pray  a  trial  at  bar  in  an 
ifi'uablc  term.     A  trial  at  bar  was  granted  for  next  term. 


5* 
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Churchwardens. 
I  Burn  Ecc.  Law. 
372. 4th  ed. 


[53] 


I  Vtni.iis 


Stutter  ver/us  Frefton.     In  C.  B. 

PRohibitlon  was  granted  to  the  fpiritual  court,  where  it  was 
libelled  againft  the  defendant,  for  not  appearing  to  rake 
upon  him  tlie  office  of  churchwarden,  though  thereunto  appointed 
by  the  ordinary.  And  it  was  held,  that  though  the  n  tiiOiu  iiers 
andparfon  ncglcft  for  ever  fo  long  to  chufe  church ^vardeiis,  yet 
the  ordinary  has  no  jurifdiftionj  for  cliurchwardens  wcr-;  a  cor- 
poration at  common  law,  and  they  arc  dilFcrent  from  qu- ft^ncn, 
who  were  the  creatures  of  the  reformation,  and  came  in  by  '.-.inon 
law.  The  89th  and  90th  canons  fay  that  churchwardens  Ihali  be 
chofcn  by  the  parfon  and  parifliioners,  and  if  they  d'^agrcv,  then 
one  by  the  parfon  and  the  other  by  the  pariihioncis,  ft  miiqttm 
non  erunt.  Per  curiam :  The  proper  way  is  to  take  u  Mandamus 
eB.R. 


Cinnot  ixurry 
wife's  niece. 


Denny  verfus  Afliwell.     In  C.  B. 

A  Prohibition  was  denied  to  a  fuit  in  the  fpiritual  court  for 
marrying  his  wife's  fifter*s  daughter,  though  cafes  were 
quoted  where  fuch  a  marriage  has  been  held  lawful.  Moor  907* 
2^^^3.551.  I  Sid.  434.  I  Mod.  25.  2  Lev.  254.  contra* 
2  Vent.  12(1). 


(1 )  So  EUtrtonet  Ux'  v.  Gafirell^     and  Burn^s  Ecc,  laWy  ^b  id.  205^ 
Cum.  Rtp.  318.     Co.  Lin.  135.  a.     etjeq^  Gihf.  4 1 2. 
Contra  fed  tide  note  i .  ed.  Hofg. 


Sir  Robert  Salifbury  Cotton  and  Davics.     In  B.  R. 


X  T  P  O  N  Non^fuit  eleEtus  returned  to  a  Mandamus  to  fwcai 


Where  a  jff>wcr 

of  clcaion  is       \^    the  plaintiff  a  capital    burgcfs  of  Denbigh^  the  jury  find  ^ 

«!!!fK.i"*fr     fpccial  verdift.  That  by  the  charters  there  are  to  be  two  bailiffs  . 

number,  y«?-        ^  'J  .11  m  •!«•' 

rumji.zndS.     t^'o  aldcrmcu,  and  twenty-nve  capital  burgcffes ;  and  the  direc-^ 
to  be  two,  their  (Jon  how  tile  Capital  burgeffes  are  to  be  elccSVed  is  in  thefc  words 
rffqulfuc,°and  "  **  ^"^  ^^  *^  happen  any  of  the  faid  capital  burgeffes  to  die,  or  b« 
noLthcirconfenu  '^  removed,  then  it  (hall  be  lawful  for  the  bailiffs,  aldermen  anc- 
"  capital  burgeffes  for  the  time  being,  or  the  major  part  of  them 
"   Riorum  unum  ballivortim  ct  utuim  aldermanncritm  duos  ejfe  vciu^ 
**  musj  to  eleft  another.'*     That  24  June    i  Geo.  there  was  ^ 
vacancy  by  the  death  of  J.  S,   and  Michaelmas-day  following  th^ 
bailiffs,  aldermen  and  burgefff^s  met  and  proceeded  to  an  election 
Ihat  th?  two  iKiiHffj  and  the  major  part  of  the  capital  burgeffes 

gav0 
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garetfaehr  Totes  for  the  plaintiff,  and  the  two  aldermen  and  the 
refidae  of  the  capital  burgeflcs  voted  for  another. 

Lutwjcke  pro  quir^  argued,  that  the  queftion  in  this  cafe  is 
onlj,  whether  upon  the  words  of  the  claufe,  Quorum  unum  iaf^ 
inKfum  et  unum  aldermannorum  duos  ejfe  volumus^  the  confent  of 
one  bailiff  and  one  alderman  to  every  ele£lion  be  requifite,  to 
make  it  good.  And  he  took  the  negative  of  the  queftion  \  and 
argued,  that  the  charter  only  required  tlieir  prefence ;  for  if  it 
flioald  be  thought  that  the  eledion  cannot  be  without  their  con- 
feat,  it  would  be  in  a  manner  to  veft  the  whole  power  of  ele&ioa 
m  them  two  \  which  the  charter  never  intended.  In  the  common 
ofe  of  a  quarter  feflions  a  juftice  of  the  Riorum  muft  be  one, 
but  yet  the  a£t  of  the  majority  binds  him,  i  Inft.  250*  i  Roll. 
Ar.  s^4.    Jfot.  211* 

Chifiyre  Serjeant  cotitra.     Unlefs  there   be  one  bailiff  and  one 

alderman  confenting,  there  can  be  no  eledlion.     What  (ignifies 

their  prefence,  if  they  difavow  the  eledion  ?  There  is  Serjeant 

W'bitahef'%  cafe,  HtL  3  Annny  Salt.  434.     By  the  charter  of 

Ilfwicb  power  is  given  to  the  bailiffs,  burgeffes  and  commonality 

to  remove  the  recorder,  quorum  the  two  baiiifis  duos  eJfe  volumus. 

Upon  a  Mandamus  to  reftore  Serjeant  Wbitaker^  they  return, 

that  he  was  removed  by  the  bailiffs,  burgeffes  and  commonalty, 

the  two  bailiffs  being  prefent ;  and  it  was  objeded  and  adjudged 

that  their  confent  was  as  neccffary  as  their  prefence  ( 1  )•  3  Mod. 

3  •    If  they  are  prefent  and  diffent,  how  can  the  ele£lion  be  faid 

^o  be  by  them  ? 

4 

C.  J.  This  is  like  the  cafe  of  the  city  of  London^  where  the 
'^ayor,  and  common  council  have  power  to  do  adts  \  and  yet  the 
^d  of  the  majority  of  the  common  council  is  good,  though  the 
^Viayor  diffents.  In  this  cafe  there  is  nothing  required  but  the 
I^rtfencc  of  one  bailiff  and  one  alderman  at  every  clc£lion,  and 
^ hey  have  no  negative  voices;  to  which  the  reft  of  tlie  court 
Agreed,  and  a  peremptory  Mandamus  was  granted. 


iz 


[54) 


(l)  This  is  a  mif-flatenienc: 
tbe  report  in  isalk.  fays,  ihwt  the 
Com:  held,  ih.ii  though  rhe 
baiiiiTk  wfre  only  Liii  to  b<r  prc- 
fcnt,  chcy  fiioaid  be  inicnJca  '.o 
be  coulentiRg  cither  alludlly  or  as 


included  in  the  major  part.  And 
aLCording  to  the  report  of  the 
<:«m'.  cafe  2  Lii.  Rnym,  1 236, 
1237.  it  was  held  that  rheir  con- 
lent  was  not  nccciTary.  Vids  kilo 
//://  443.  i).  C. 
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Ndwman  verfus  Holdmyfaft.     Mic.  3  Geo*  rot.  194. 

Ejeament  ijci     \^  Jcftmcnt  for  hndsj  ac  cHam  pro  communta  paftur^.  And  ai 

^ttr^^cn"^.  ^^  verdia  for  the  plaintiff,  it  was  moved  in  arrcft  of  judgmc 

^,  if  joined  with  that  it  ought  to  have  been   mentioned,  what  fort  of  commc 

other  lapds  (i).  becaufe  an   ejeftment  will  not  lie  for  all  forts,  fuch  as  conux 

pur  caufe  de  vicinage.     And  that  a  commoner  cannot  maint 

trefpafs,  and  much  lefs  an  ejectment.     And  Co  Litt.  4.  b.   h 

Common  24.    Trefpafs  213.     Tel.  143*     Cro.  Car.  492.      I  L 

212.  were  cited. 

Sedper  Curiam  :  After  a  verdidl  It  (hall  be  intended  to  be  fi 
common  for  which  an  ejectment  will  lie,  as  common  append 
or  appurtenant.  And  the  general  exprcffion  of  Common  muft 
late  to  that  which  is  moft  ufual,  juft  as  the  word  Tenure  import 
tenure  in  focage.  Fines  and  recoveries  are  de  communia pqftura  , 
nerally.  1  Gro.  '^ou  3  Keb*  738.  1  Jon.  315.  Mich,  i  Geo.  G 
V.  Hunt^  in  the  Exchequer  chamber,  this  objeftion  wasoTcr-ruI 
He  that  has  poficflion  of  the  land  has  poiTeflion  of  the  comm< 
and  the  flieriff  by  giving  poffeiBon  of  one,  executes  his  writ  as 
the  other. 


N.  B.  This  was  not  a  motion  in  arreft  of  judgment,  but  cai 
from  C.  B.  by  writ  of  error  to  B.  R.  where  the  judgment  v 
affirmed. 


( I )  So  alfo  it  lies  "  for  fo  many     cum  pertinent  lis,**     Baker  ^ 
mefluages  and  fo  many  acres  of    Caf,  amp.  Hard.  izj. 
land,    with  common  of  paAure 


Trinity  Term 

3  Gcorgii  Regis.       In  B.  R. 


Thomas  Lord  Parker,  Chief  Jtifticc. 

Sir  Littleton  Powys,  Knt.^ 

Sir  Robert  Eyre,  Knt.         \j^ftices. 

Sir  John  Pratt,  Knt.  J 

Sir  Edward  Northey,  Knt.  Attorney  General 

Sir  William  Thompfon,  Knt.  Recorder  of  Lon- 
don, Solicitor  General. 


Dominus  Rex  vcrfus  Major*,  &c.  Norwic\ 

Wliea  t  ffianja- 

^AGE  Serjeant    moved  for  a  fupcrfedeas  to  a  mandamus  tii-  "l^X^^t^^t.^ 

reftccl  to  the  mayor,  aldcrmeu  and  common  council,  to  go  and  thof^  that 
^^  the  cleclion  x^i  ii  town  cljrk,  upon  an  nJfiiLivit  that  the  writ  h  vc  not  a 
'^^s  mif-dirc6lcd ;  for  it  \v:is  neither   to  Uic  corporation  ^^y  ^^e  [!"|jj!^Jj^*^^ 
Corporate  name,  nor  to  the  mayor  and  aldermen  only,  in  whom  ade  it. 


"^iie  ri^htcf  elccti<»n  was.     And  rlic  court  faidj  they   would  not  C'^*-*^  AnU.  i?^. 
^  xpc*  t  arc::i:n  to  t:ns  writ,  wuicl)  was  diiccL'd  to  riic  common      .^    ^^   ' 
Council,  w/ho  had  no  ri.;ht,  hnt\-^\M\z  wfuperjldeos  nuL  i,:-:provid^t: 
^  ^n:imivit.     Eut  upon  propofuls  oi'  trying   the  riglu  in  a  tcipicd 
*  iaU'j,  wo fi'lict fed.. IS  went. 

Dominus  Rex  virfus  Perclvall  cc  al*,  [  S*^  ] 

ORDER  of  fefiions   recitin]^,  tint  the  p.:; i Hi  of  ,'^.   i^.  nof  ThcfL-Gjnsmay 
able  to  maintain  its  own  poor,  nor  rinvoth.cr  paiiiii  v.  >r:!!i  '"-^  ^'f'*'-'  V* 
'-lie  lniiKlrcd  to   contnbUiCj  thciCLore  lac  juiiicc   at  t.»e  kli.x^ii-c  ^. .,;;:...  ...u:;>: 

t)i<;  i.uiii'.i.-u  \.0' 
^I'rfi  the  miintena  cc  of  the  poor  \vi?.hin  tlu:  hu-.-JicJ,  b?:7rs  tv/o  U-, .V . ? i  hivi  aijudgsd  tii.i  t'^c 
y-~3rtd  iu  no:  aoir*  S.ii^,  ^:;o.  Kolry  .13  i  b;..!'.  Ci.  ;\  1^0.  ;<u.  14.  S.  C.  Ly  l\\z  r.-i;..--  ci" 
^y^tiv,  Ang^r^  and  ir.jr,;  r'jil, 

t.i:v 
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tax  other  pariflies  in  another  hundred  within  the  fame  county  !< 
the  relief  of  the  poor  of  the  parilh  of  ji. 

Reeve  moved  to  quafh  it,  and  infifted  that  the  43  EUz.  c.  2 
§  3*  gives  no  authority  to  the  felBons  to  charge  people  out  of  th< 
hundred,  till  two  judices  have  inquired  whether  any  parifh  in  thi 
hundred  can  contribute.  The  fir  (I  application  to  be  to  two  juf 
tices,  and  the  fecond  to  the  feilions. 

C.  J.  I  do  not  fee  to  what  purpofe  it  would  be  for  the  ivn 

juftices  to  make  an  order,  only  to  adjudge  that  no  parifh  withii 

the  hundred  is  able  to  contribute.     We  will  prefume  the  fei&on 

is  fatisfied  of  that,  and  if  the   two  juftices  iliould  make  fuch  ai 

adjudication,  yet  the  feflions  muft  inquire   into  the  truth  of  it 

and  if  no  order  appears  which  charges  any  parifli  within  th 

hundred,  it  is  a  fufficient  ground  for  the  feflions  to  a£l.     Thi 

is  like  the  cafe  of  apprentices  bound  out  by  juftices  :  for  there,  i 

there  be  any  difagreement,  the  mafter  and  fervant  may  go  befor 

two  juftices  to  make  an  end  between  them,  and   if  the  juftice 

Seffions  have  an  cannot,  then  to  the  feffions:  but  yet  it  has  never  been  held,  but  tha 

original  jurif-     the  fcflions  havc  an  original  jurifdi£^ion,  andthe  parties  are  intittlo 

diaion  to  dif  •     ^q  \^  heard  at  the  feflions,  tho*  they  never  went  before  two  juftices 

^ccff *  *^^*^*""    Sflft.  67,  68.   1  Vent.  1^4.    Saik.  ^gi.   In  this  cafcif  the  jufticc 

had  charged  any  parifli  within   the  hundred,  that  would  hav 

ftopped  the  feflions  from  proceeding ;  and  the  fuflnciency  of  th 

hundred  depends  on  this,  whether  two  juftices  have  ever  charge 

the  hundred.    Jfthe  iHvojtdflices  do  mt  think  tke  hundred  able  ^  (th; 

is)  if  they  do  not  adjudge  it  fo.  If  two  juftices  fliould  adjudge  xk 

hundred  not  able,  yet  if  other  two  juftices  adjudge  the  contran 

their  charge  would  be  good,  and  the  feflions  be  oufted  of  the 

jUrifdidion  notwithftanding  the  firft  adjudication. 

Eyre  J.  Here  are  two  jurifdiftions,  that  of  the  two  juftice 
and  that  of  the  feflions,  and  both  are  original  jurifdiflions.  ^rh( 
are  ditTercnt  inall  refpefts,  for  the  two  juftices  have  no  pow< 
out  of  the  hundred,  nor  the  feffions  within  it.  There  need  I 
no  appeal  from  an  adjudication  of  two  juftices,  for  that  would  1 
to  appeal  from  a  nullity.     Order  coniirmcd. 

r  --  ]  The  Pariflies  of  South  Sydenham  and  Lamerton. 

Talcing  an  en-  ^^  R  D  E  R  of  two  jufliccs   for  the  removal  of  A.  and  } 


01 


loV/rr"«!r/  ^<J  ^'^^'^  ^^"^^  ^^^^  P^"^^  o^  Lamerton  to  the  parifh  of  Sou 
gains  a  fettle^     Sydenham^  wherein  the  cafe  was  fpcciaMy  ftuted,  That  about  : 

ment  though  it 

lies  in  two  pariihca;  alitcr  of  two  diftindl  tenements,  making  together  lo/.  per  anntim  in  differ 
pariflies.  i  ScfT.  Ca.  p.  12a.  No.  115.  Cu  of  Sett,  and  Rem.  p.  77.  No.  103.  Foley  93.  19  V 
Ab.  388.  pi.  9.     10  Mod.  388.  S.  C. 

yes 
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years  Cncc  the  mother-in-law  of-//,  dying,  he  entered  into  a  term 
of  ysars  in  South  Sydenham  in  the  right  of  his  wife,  and  lived  upon 
it  two  years,  but  never  took  out  adminiftration  to  the  mother. 

TTiat  at  the  end  of  two  years  he  removed  to  Lamcrion^  and 

took  a  leafc  for   99  years,  determinable  upon  three  lives,  at 

the  yearly  rent   of  7/.  10/.  whereof  4/.  lo/.  lay  in  South  S)- 

ienham^  and  the  refidue,  and  alfo  tlie  mcHuage,  lay  in  Lamtrton^ 

where  A.  has  lived  for  25  years.     That  the  prcmilles  were  of  the 

/early  value  of  13/.   but  in  regard  7/.    10/.  rent  only  was  re- 

icnrcd,  and  4/.  10/.  of  that  lay  in  South  Sydenham^  and  he  had 

ibrmerly  lived  there  two  years ;  therefore  the  ju  ft  ices  adjudge  the 

fectlement  to  be  there. 

Gljde  Serjeant  moved  to  quafh  it,  for  a  man  may  have  a  right 
to  fevcrai .  fettlemcnts,  and  yet  be  fettled  in  owe  only.  The 
right  of  adminiftration  gave  him  no  fcttlemcnt  in  South  Sydenham, 
for  there  muft  be  an  actual  adminillration. 

Reeve  C9fitrd.  The  term  is  but  a  chatL  1,  to  which  he  is  inti- 
Ibled  without  adminiilration.  The  fcttlcnicnt  was  good  at  South 
Sjdenhamy  but  the  queftion  is,  wlicther  he  has  fmce  gained  any  at 
JLamerton.  The  ftatute  13  (5^  14  Car.  2.  c.  12.  requires  him  to 
^^e  a  tenement  of  the  yearly  value  of  10/.  what  the  value  is, 
Jmuft  be  adjudged  ny  the  rent  rjfcivcd,  and  that  is  only  7/.  10/. 
C.  J.  If  Lamerton  be  a  good  fcttlemcnt,  the  order  is  wrong. 
ITie  quantity  of  the  rent  is  not  material,  but  the  value  of  the 
land.  A  tenant  often  pays  a  fine,  and  thereby  lowers  the  rent, 
^nd  yet  the  land  is  of  equal  value.  And  if  a  man  ihould  out  of 
leindnefs  fettle  anochtr  in  a  tenement  of  10/.  per  annum  value, 
*"«fcrving  no  rent,  yet  that  will  not  alter  the  cafe  (i). 

The  only  difficulty  is,  that  there  is   not  in  this  cafe   lO L  per  Jnurpancb, 
^^^mum  in  one  finglc  parifh.     As  to  that  I  am  of  oj^inion,  that  if  North  Rifton 
^uch  a.perfon  as  this  (hould  take  a  tenement  of  8/.  per  annum  in  underage" 
^>nc  parifli,  and  another  of  3  /.  per  annum  in  a  dift'erent  parifli,  Mich,  i  Geo. 
^Aat  would  not  gain  him  a  fcttlemcnt   in   either  (2)   but  if  the  adjudged  that 
tenement  be  intire,  and  the  houfe  in  one  pariih  (as  this  cafe  is)  ftinfttcnc-  '  ' 
^.ikI  part  of  the  land  in  anotluT  j  yet  this  may  properly  be  called  mcnts,  both 
5i.  tenement  of  \o  L  per  annum  in  that  p:irifh  where  the  houfe  is.  ^^^^l^^m  \]^\tt 
The  law  prefumes  that  a  perfon  capable  to  be  entrufted  with  the  fame  pariOi, 
rnana^emcnt  of  10/.  per  annum  ii»  not  likely  to  become  charge-  g'ves  a  fettic- 


(1)   Rtx  y.St»  MaihrJi'S  Bethnal  (2)   Rex  v.  Safuhjuh^  Burr.  ^, 

^reen.    Burr,  S.  C.  574.     Rex  v.  C.44..      Rfx  v.   St.  La-jjrence,   ih, 

^ijHafi,    Knkham  3   Bmn^s  Jnfi.  588.       Rx   v.    5/.  Margaret  Fijb 

523.  ace.  Ktd.  alfo  the  opinion  of  Strca^  Ih.  677.      t\ex  v.  FtlhngUy^ 

^^if  ].  in   Rjtx   V.   Ftllongleyy   i  1  Jcrw/^ />.  458.  contra. 
Turn  kip.  45 S. 

Vol.  I.                                 •F  able  J 


by  Conft  165. 
pi.  201. 
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able ;  but  is  able  to  maintain  himfclf.  Two  diftinft  tenement 
in  two  pariflieS}  making  together  \ol.  per  annumj  will  give  no 
fettlement.  But  it  feems  to  me  to  be  otherwife  where  the  tene- 
ment is  intire. 

Byre  J.  accord. 

Pratl  J.  This  man  has  fully  fatisfied  the  words  of  the  zGt  ol 
Parliament.  The  mifchief  was,  that  the  poor  went  to  the  pa- 
riflies  where  were  the  beft  common  and  privileges ;  and  when 
they  had  confumed  that  removed  to  another.  The  only  way  to  re- 
medy this  was,  to  fend  them  back  again.  Though  part  of  the 
JO  L  per  annum  lies  in  one  parifli,  and  part  in  another,  yet  the 
man  is  not  a  whit  the  poorer,  or  lefs  able  to  provide  for  himfelf. 
There  are  confiderable  farmers  who  do  not  rent  lo/.  per  annum 
in  any  one  parifh,  and  it  would  be  hard  to  adjudge  that  therefore 
they  gain  no  fettlement. 

Per  Curiam :  The  fettlement  is  at  Lamerton,  and  therefore  the 
order  of  removal  to  South  Sydenham  muft  be  quaflied  (3). 


(3)  St.  John^s  Hirtfordj  and  AmiuelU  pfi,  529.     ilfiead  and  U4- 
lihurne,  fofi,  849.  S.  P. 


Mf^nddmmi  lies 
to  reftore  a 
IchooUmaftei) 
•f  a  gratimar- 
fchool  founded 
by  the  aown 

(0. 


Dominus  Rex  verfus  Ballivos  de  Morpeth. 

jiyfANDAMUS  to  reftore  A.  to  the  office  of  under-fchooU 

•^'^  mafter  of  a  grammar  fchool  at  Morpeth^  vel  caufam  nobu 

ftgnijicet'u  :  And  the  writ  fets  forth,  that  King  Edward  the  Sixth 

founded  this  fchool,  and  appointed  that  there  fhould  be  two 

mafters  and  an  ufher  imperpetuum.  • 

Return,  that  at  the  time  of  publifliing  the .  a£t /r/m^  of  hi! 
Majefty's  reign  the  faid  A.  w^s  under- fchool-mafter,  and  that  h< 
never  took  the  oaths  by  the  a£t  appointed  to  be  XzVta  ;  ratkm 
cujus  he  became  incapable,  and  therefore  they  cannot  reftore  him. 

Lutwyche.  This  is  an  improper  return.  The  writ  fuggefts  a 
pofleffion  and  expulfion,  and  therefore  they  ought  to  lay  the  rea« 


( 1 )  nde  The  Prote£2or  and  Cra- 
ferdt  StiL  457.  Rxx  v.  RuJIr^orth^ 
%  Keb,  287.  The  diftindion  tak- 
en here  by  the  counfel  as  to  a 
mandamus  being  grantable  to  re- 
ilore  to  a  publick,  but  not  to  a 
private  oSice,  feems  not  to  be  law, 
and  it  appears  to  be  now  ellabliih- 


ed  that  a  mandamus  lies  to  refloit 
to  any  office,  of  which  the  holdei 
is  difpoiTefied,  and  which  draws  af- 
ter it  temporal  and  certain  rights, 
provided  the  party  has  no  other 
fpecific  remedy. — Fide  Rex  v. 
Bloorey  2  Burr.  1043.  Rexv.BaJter, 
3  Bt^r,  1265. 

foni 


Trinity  Term  3  Geo*  5V 

fons  of  turning  hira  out  before  the  court.     There  docs  not  fo 
mach  as  a  power  of  turning  him  out  appear. 

Booth  contra.  The  writ  doss  not  command  them  to  (hew  caufe 
why  they  turned  him  out,  but  only  to  reftore  him,  or  (hewcaulc. 
By  the  words  of  the  ftatute  he  is  ipfofa5lo  deprived  upon  a  nepleft    *  C  59  1 
to  take  the  oaths ;  fo  no  formal  expulfion  was  requifite.     ihoiu. 
274.     4  Mod.  52. 

A  mandamus  does  not  lie  in  this  cafe*  Mandamuses  are  granted 
to  rcftorc  people  to  publick  offices,  where  the  adminiflrauon  of 
juftice  is  concerned  ;  and  if  the  place  be  a  freehold,  tiie  party  ag- 
grieved may  have  an  aflize ;  if  of  a  lefler  nature,  au  a<3ion  for 
the  fpecbl  damage,  Mich.  2  Ann  Vaughan^^  cafe.  A  mandamus 
to  rcftorc  hiro  to  the  office  of  prover  of  guns  in  the  Tower  was 
deni^d^  becaufe  of  a  private  nature  :  and  Holt  C.  J.  faid  a  man'* 
damus  would  not  He  to  reftore  a  regifter  of  an  ecclcfiaftical  court. 
Show.  252.  3  Mod.  335.  Shew.  217,  261.  251.  Mandamus 
denied  for  a  prodor  of  Do8or*s  Commons.  And  in  i  Sid.  i6q. 
for  a  fteward  of  a  court  baron  \  r.nd  in  SiiUs  458.  for  an  ufhcr. 
J  Sid.  40,  29,  71.  I  Keb.  5.  and  in  Skoiv,  74.  for  a  fellow  of  a 
college.     Vide  i  Vent.  143. 

Lutwyche  replied.    Though  it  may  not  lie  for  a  mafter  of  a  pri-  MarJjmu^  Vm 
vate  fchool ;  yet  it  will  for  this,  which  U  a  free  grammar  fchool  ^°^^J  ^ir.xt' 
i'ounded  by  the  crovim.     The  education  of  youth  concerns  tlie  and  fcarmi:  ', 
l^ublick,  and  therefore  the  mafters  are  required  to  take  the  oaths.  '<>r  cic!k  ot  lIm 
-A  mandamus  was  granted  for  the  clerk  of  St.  DutiJ]nn\ ;  and  in  skow.^iL. 
^  Vent.  143,  153.  for  a  fexton  and  fcavenger.     And  it  will  be  a  Sid.  nx' 
^o  anfwer  to  fay,  tliat  an  aflize  or  an  adion  may  be  brought ;  l|^-^»y«^a"- 
^or  the  court  grants  maudamuss  every  day  for  freeholds,  and  the 
J^arty  has  his  eleftion  which  remedy  to  take. 

C,  J,  This  is  of  a   publick  nature,  being  derived   from  the 
Orown.   I  think  the  defendants  v  ere  not  obliged  to  (licw  ':,iurc  why 
'^licy  turned  him  out,  but  only  why  they  do  not  reftore  him.     Buc 
ftll  this  return  is  infufficient :  It  is  only  that  he  did  not  take  the 
Oaths  In  a£fu  prad*  mentionat*\  now  he  is  not  obliged  to  take  the  * 
&:5/rA  oath.     They  (hould  have  faid,  that  he  did  not  take  the 
oaths   of  allegiance,  abjuration  and  fupren\acy,  or  the  oaths  re- 
quired to  be  taken  bv  a  fchool-mafter.     The  aft  excepts  officers 
in  the  Fleets  l^c.  and  therefore  it  (hould  appear  he  is  not  except- 
ed :  for  the  party  having  no  opportunity  to  plead  in  this  cafe,  siww.  365. 
the  return  ought  lo  be  certain  to  every  intent.     And  though  wc 
grant  a  peremptory  mandamus^  that  will  not  be  final ;  for  if  he 
has  not  qualified  himfelf,  he  is  ipfofaclo  deprived,  and  our  grant- 
ing a  mandamus  will  have  no  efilcl. 


(2)  Vide  Rex  v.  Baier,  3  Burr.     2  Term  Ref,  1 77,  and  the  note. 
1267.      R^X  ?.  Mayor  of  London ^ 

*  f  ^  Eyre 
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Eyre  J.  All  that  is  fet  forth  in  this  return  may  be  true,  ax 
yet  this  man  no  ways  difqualified.  In  the  cafe  of  a  parifli  cle 
we  granted  a  matidawus  upon  folemn  debate  (3).  A  peretti- 
tory  mandamus  was  granted. 

(3)   Rex  V.  RedorafSt.jlnnes,  3  Burr.  1877. 

[  60  ]  Kitfon  ii/;rf  FiJgg. 

XJnder-flicriff'a     X  T  P  O  N  a  cafc  at  the  aflizes  the  qucftion  was,  whether  ^ 

fi  "n'a  baiiXnd"    ^     bail-bond  was  well  affigned  by  tlic  under  flierifPs  clerk. 

loMod.i'ss.   *       Parker  C.  J.  faid,  he  had  had  the  advice  of  all  his  brothers^ 

S.C.  and  they  were  of  opinion,  that  an  under-flieriff  himfelf  mighc 

affign  a  bail-bond  in  the  name  of  the  high-flieriff,  it  having  been 

the  conftant  pratlice  ever  fmce  the  flat  ate  4^5  Ann»  but  that  if 

the  afTignmcnt  was  neither  by  the  high-flicrifF  nor  his  under  (he- 

ri(F,  it  would  not  be  good ;  and  diat  being  the  prefent  cafe,  tlie 

defendant  had  judgment  ( i ). 

(l)  *'  Tl}is  cafe  was  denied  to  be  **  fi^nmttit ;  and  in  French  ff,  Ar- 

*'  /tfov   (rt.f  hi^e  reported)  Ity  Lord  "  nold,  Trin.    5  Ceo.  3.  tJbij  cafe  of 

*'  Mansfield  iji  the  cafe  ff  Harris  v.  "  Harris  -v.  Ajbiey  being  mcntiontdy 

*\  Ajhlfy^    ^ittin^s    in     Middifcx^  *^  Lord  Mansfild faid  be  bad  men- 

**  Mich.    Term   ^o  Geo,  2.    B.  R,  **  tiontd  it  if  ore  he  had  determined^ 

•*  li'here  the  ajjlinniint  icas  umlir  **  //,  to  Mr,  J,  Denifon^  and  after— 

*'  the  feal  tf  ^Jice ^  ar.d  icas  nude  by  "  nvards  to  the  othtr  judges  of  tber. 

**  theun.iei-'Jhirijf^s  clcfki  in  hisif  '*  Cj/nt,  and  thfy   concurred  iviih* 

•  **  fice^  and  thiit  ay.earcd  to  Le  the  '*  t'."m  in  opinion  that  the  bond *wan 

•'  tfuai  pra^i^e  of  m^iklr.gfuih  af  •*  *itv/7  ajjigncd^    MSS. 

Pariflies  of  St.  Mary  Colcchurch  attd  RadclifFci 

Arprentjce gains  j^  Is  bound  apprentice  to  a  fea-farlng  man,   and  fcrved  himi 

afctticmrnt  -^»   for   a  quarter  of  a  year  in  the  day-time  on  land,  in  the= 

rstif.Cil'p!"  P^^**  ^f  ^^*  -^^^O'  (-'O^^'f^'^rih^  but  lay  every  night  on  (liipboarJ 

12?.  No.  J 16.  in  Radcliffe*     Bur  the  juiHces  apprehending  the  fettlement  to  be 

Ca.  of  Sett,  and  where  the  fervice  was,  fei.d  him  thither. 

Fom:fcr3o6,  Corbett  moved  to  qualli  this  order ;  and  likened  it  to  the  cafe  ofi 

Conft's  Bott,  the  cobler  laft  term. 

^\*^^oi\  C  C.  J.  A  man  properly  inhabits  where   he  lies;  as  in  the   cafc 

yinte  51.  where  the  houfe  is  in  two  leers,  he  is  to  be  fummoned  to  that  iia 

F.  N.  B.  i6o  b.  which  his  bed  is.    Order  quaflied  ( i ). 
a  lull.  111. ^  ^    ^ 


(1)  Lut  that  he  would  gain  a  wiihin  a  parilh,  that  is  its  pro— 
fettlcmcnt  by  £^e  days  fervice  and  per  home.  rUe  RtX.  v.  Buriam 
rclidcncc  on  board  a  fhip  which  is     Bra'fo:!:^  Burr,  S,  C.  531. 
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Croflicr  and  Oglcbjr, 

-^T^  ROVER  by  an  adminiftrator  for  rum  taken  and  conp  Coo<u  taken  Xm 

X     vcTtcd  in  thr  inteftate's  life.     Upon  evidence  it  appeared,  inteftate'i  life 
that  the  rum  was  taken  in  the  inteftate's  life,  but  not  ufed  tiU  S^i^*^4ou"gh^ 
^^ter  hit  death.     And  the  queftion  was,  whether  this  evidence  ufed  Iftcrwarii, 
-^f  not  u£ng  it  till  the  adminiftrator's  time  would  not  overthrow  "  a  trover  and 
-^hc  declaration  of  a  convcrfion  in  the  inteftate's  life.  i"tetote°i"jjfe. 

Sid  per  Curiam  :  The  time  of  ufmg  the  rum  lay  in  the  breaft 
^f  the  defendant,  who  ought  to  have  difclofed  that  matter  by  his 
^lea :  and  the  taking  in  the  life  of  the  inteftate,  and  keeping  it  till 
liis  death,  b  a  trover  and  converfion  fufBcient  to  maintain  this 
cieclaration.  Wherefore  the  plaintiff  had  judgment,  this  being 
^k  point  referred  at  niftpriuj^ 

Dryer  verfus  Mills  &  aT.  C  <J'  ] 

JIt  nifi  prius  in  Middlefex,  coram  Parker  C  J. 

TRESPASS  for  taking  materials  of  a  houfe;  Not  guilty  OaKotguiity 
pleaded ;  and  the  C.  J.  would  not  admit  the  defendant  to  ^^  f 'L*^'' 
^nt  evidence  of  uking  the  goods  as  a  deodand,  becaufe  he  might  the 'goi^t  at  a  ^ 
^avejuftified,  and  then  the  plaintiff  would  have  had  an  oppcltu^  deodand. 
.  *^  to  give  an  anfwcir  to  it.  ^t^%u!^ 

B«U.  L.N.P. 

90. 
Dix  vtrfus  Brookes. 


brinf 
or  en- 


^  I  SHE  plaintiff  declares,  that  the  defendant  broke  and  en-  Baron mav 
X     ^cred  his  houfe,  and  affaulted  his  wife.     After  verdift  for  «r«fpa6  «> 
^Icplaintiff  it  was  moved  in  arreft  of  judgment,  that  the  wife  S^l"b*earinj'h?.^* 
^ould  have  joined  in  this  adion,  and  by  her  not  joining  the  de-  wife. 
*cadant  pays  damages  to  the  hufl)and,  and  yet  the  aflion  for  the  ^^^^  ^^*  ^7*-^ 
^ffault  will  furvive  to  the  wife,  and  fo  the  defendant  be  doubly 
^^harecd.     BeCdes,  that   here  is  no  laying  per  quod  confortium 
^^mijttj  to  intitle  the  bar$n  only  to  fue  and  and  exclude  the  wife. 

^elv.  89.  G<idbi  369. 

E  ctntra  it  was  was  infifted,  that  the  breaking  and  entering  the 
iioufe  was  the  caufe  of  action,  and  the  beating  the  wife  alledged 
^nly  in  aggravation  of  damages  :  and  if  that  had  not  been  alledged, 
it  might  have  been  given  in  evidence  under  the  alia  enormia.  1 
J^fh.  787.  I  Sw/.aaj.  2  G-^.  664.  I  Mod.  Ca.  xaj.  Salk.  119, 
642. 

F  3  Et 
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Etfer  Curiam:  The  plaintiff  may  join  that  in  his  declaratioii 
to  aggravate  damages,  for  which  he  fingly  could  notrecorerj  and 
the  party  injured  have  his  feparate  a^on.  As  in  the  common 
cafe  of  trefpafis  for  beating  a  fervant,  per  quod  fervitium  amj/li  % 
both  mafter  and  fervant  may  recover.  And  in  the  cafe  of  Newnam 
T.  SnUtb  it  was  held,  that  the  plaintiff  might  alledge  the  beating 
his  daughter  in  aggravation  of  damages.  Salk.  642.  The  plain* 
dff  had  judgment  ( i ). 


{%)  Read r.  Marjbal,  Fcrt.  377.     UMoJ.z6.  S.?.  BMa.L.N.P.2l. 

[  02  3  Dominus  Rex  ver/uj  Epifcopum  Miden.  in  Hibemia, 

Intr.  Trin.  12  Ann.  rot.  290. 

The  ftitutei  of  ¥  N  a  quar^  impedU  brought  by  the  crown,  the  original  writ  was 
JSittby^tSB***  X  returnable  at  a  genersd  return,  and  the  venin at  a  day  certain j 
«rown  in  fusn  and  it  was  infiftcd  to  be  error,  becaufe  throughout  the  caufe  the 
*^H^*  procefs  ihould  be  uniform. 

Sedper  Curiam :  This  is  npt  a  difcontinuance,  but  a  mifconti- 
(^)P^.947      nuance  (/i),  which  is  helped  by  32 /f.  8.  r.  30.  and  though  tlie 
;  is  a  party,  yet  in  thefe  his  civil  fuits  the  ftatutes  of  jeofails 
*  to  the  crown.    The  judgment  was  affirmed. 


«3 


Michaelmas  Term 

4  Georgii  Regis.     In  B«  R« 

Thomas  Lard  Parker,  Chief  Jujice. 
Sir  Littleton  Powys,  Knt.l 
Sir  Robert  Eyre,  Knt.      yjuftices. 
Sir  John  Pratt,  Knt.         J 

Sir  Edward  Northcy,  Knt.  Attorney  General. 

Sir  William  Thompfon,    Knt.   Recorder  of 
London,  Solicitor  GeneraL 


Anonymous^ 

TH  £  court  refufed  to  grant  a  Mandamus  to  juftices  to  make  MtpHtmut. 
a  rate,  to  reimburfe  two  of  the  inhabitants  their  charges  in 
defence  of  an  indidment  for  not  repairing  a  bridge  ( i  ]• 

(i)  See  14  G##.  a.  c,  33.     Rex  t.  TU  Inbahitmts  •/  EJJt*^  4  Term 
h^\^%}ffA.Rtp.  56.  S.  C. 


Cork  verfus  Baker.     Ante  34, 

TH  E  defendant  having  brought  a  writ  of  error  of  a  judg- 
ment in  C.  A  afligned  for  error  a  Claufumfrepf  original, 
*nd  took  out  a  Certiorari  to  verify  his  errors.  The  Cu/los  brevium 
of  the  common  pleas,  inilead  of  certifying  the  original,  returned 
^hat  there  was  fuch  a  writ  in  his  office,  but  that  the  plaintiff  in 
we  original  a£lion,  having  entered  a  Ne  recipiatur^  he  could  not 
£le  the  original,  and  confequently  could  not  return  it. 

F  4  Upoa 
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Upon  this  the  plaintlfF  in  error  applied  to  this  court.  And  a 
rule  was  made,  for  Mr.  TatcSf  the  deputy  Ctf/los  brevium^  to  at- 
tend. And  after  counfel  had  been  heard  on  both  Gdes,  the  court 
delivered  their  opinions. 

C.  J.  This  practice  of  entering  a  Ne  reciptatur  is  very  new, 
and  in  my  opinion  very  abfurd.  There  may  indeed  be  fome  co- 
lour to  fay,  that  if  the  plaintiff  negled^s  to  file  his  original  in  or* 
der  to  warrant  his  judgment,  that  then  the  defendant  may  ftop 
the  filing  it ;  but  that  reafon  will  not  hold  in  this  cafe,  which  is 
a  Ne  recipiatur  entered  by  the  plaintiff  againft  filing  his  own 
writ,  after  he  has  had  the  benefit  of  it,  l)y  intitling  that  court  to 
hold  plea,  and  convene  the  defendant  before  them.  Their  autho- 
rity is  grounded  only  on  the  king's  writ  out  of  chancery,  except  they 
proceed  by  way  of  privilege.  And  the  (latute  which  helps  want 
of  an  original,  never  intended  they  (hould  proceed  without;  but 
only  went  upon  a  fuppofition,  that  there  had  been  one,  which  was 
Joft  \  and  therefore  in  all  thofe  cafes  where  want  of  an  original  is 
helped,  yet  a  bad  original  is  not  i  &id.  84.  TtU  109.  5  Cb. 
37.^.  5fl/jt.  267.  If  this  praftice  was  to  prevail,  no  bad  ori- 
ginals would  ever  be  filed,  but  judgments  be  affirmed  upon  pre- 
fumption  the  orit^inal  is  loit  when  in  truth  there  never  was  4 
good  original  at  all. 

'  Matter  of  faft  relating  to  tlie  proceedings  muft  be  fairly  laid 
before  the  court  that  has  power  to  examine  into  thofe  proceedings  i 
and  will  make  the  filazer,  or  the  pU.iatifF,  carry  in  and  file  the 
orio[inal,  rather  than  the  party  iliall  not  have  jullice  done  him  ; 
or  withdraw  the  AV  reaplatury  if  tliat  was  of  any  effefl:.  When 
a  writ  iS  in  the  Cujlos  brevvtm*^  office,  it  is  filed  in  judgment  of 
law,  though  the  officer  does  not  annex  it  to  the  bundle  of  writs. 
It  is  an  unreafonable  pofition,  that  as  fcon  as  the  plaintiff  has  had 
the  benefit  of  the  writ,  he  (hould  be  fuffcred  to  ftiflc  it.  Every 
defendant  has  a  right  to  reverfe  an  enoneous  judgment ;  and 
he  tliat  takes  upon  him  to  obflruft  that,  is  guilty  of  a  very  gieaC 
abuf;: ;  and  in  my  opinion  ought  to  be  punifhed. 

Pjzvys  J.  To  deny  the  means  is  to  deny  the  thing. 

Eyre  J.  Tlie  court  having  power  to  redrefs,  has  as  incident 
thereto,  a  power  to  come  at  every  thing  which  is  neceflary  for 
their  infonnaxion.  And  tiie  olFicers  oi  C,  B.  zrtpro  hdc  vice 
officers  of  this  court ;  and  we  will  not  pray  in  aid  of  the  conunon 
pleas,  to  makt  the  officer  do  his  duty.  His  return  amounu  to 
no  more  tiian  this.  He  fays  the  writ  is  not  filed  ;  why  ?  Becaufe  I 
do  not  do  it  s  though  I  am  paid  for  it,  and  it  is  my  duty  to  do  it, 

Pratt  J, 
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Pratt  J.  The  proceedings  of  the  two  courtt  fcem  to  clafli, 
tnd  I  ihall  always  be  very  ready  to  pay  a  due  refpeQ  to  the 
CDort  of  common  pleas.  But  that  will  never  carry  me  fo  far,  as 
10 compliment  them  with  our  jurifdiclion.  And  in  cafes  where 
dot  comes  inqueftion,  I  think  a  man  ought  not  to  be  mealy- 
I  loathed,  and  in  vindicating  our  own  jurifdifiion,  we  only  aft 
ip  to  the  rules  of  law  and  our  ovioi  oaths.  This  court  is  fuperior 
totiic  court  of  common  pleas,  and  they  ought  not  to  have  laid  an 
flUxeioa  upon  the  officer,  from  filing  this  writ.  When  we  are 
ttU,  there  is  error  in  the  proceedings,  we  muft  make  all  proper 
i^unesj  and  the  party  has  a  right  to  demand  ic  of  us.  And 
vhm  we  ifliie  a  Certiorari^  to  return  up  this  original ;  fhall  the 
flCcer  fay,  there  is  fuch  an  one,  but  I  will  not  file  it  ?  And  can 
JthecxpeAed,  that  we  ihall  ftand  (till,  till  the  truth  of  this  is 
&if!oed  in  an  a£lion  for  a  falfe  return  ?  Mr.  Tates  has  endea- 
vored to  trip  up  the  heels  of  our  jurifdi£lion,  and  therefore 
Mght  to  be  committed,  unlefs  he  obeys  immediately. 

Mr.  Tates  rcfufing  to  alter  the  return,  was  committed.     He  *  Vera-  **. 
isunediatcly  applied  to  the  common  pleas  for  a  Habeas  corpus^  «turnlbieTa 
vhither  being  carried,  the  return  was  read,  that  he  was  commit-  c.  B.  Carter 
ted  bj  the  court  of  B.  R.  pro  contempttu  And  then  Chejbyre  moved,  »»«• 
tbt  the  return  might  be  filed ;  which  being  done,  he  moved^ 
llui  Mr.  Tates  miglit  be  difcharged ;  and  argued^  that  the  com- 
■utmcnt  was  too  general,  for  that  fome  caufc  of  commitment 
BBft  appear,  to  reftrain  a  fubje£l  of  England  of  his  liberty.     It  is 
not  fo  much  as  faid  to  be  a  contempt  upon  confelTion,  verdi£l,  or 
tssminaticn. 

SeantUf,  Tlie  time  fliould  appear.  For  it  might  be  before  the 
>&  of  grace ;  and  returns  muft  contain  certainty  in  themfclves, 
kaufc  tliey  arc  not  travcrfable. 

Pengeify  quoted  Bu/bePs  cr.fc  in  Vaughan^  \  Roll.  Rep,  lig^  rUi  Lord 
^^'  110,  2  ;j.  Af&or  S40.  Carter  221.  And  argued,  that  though  Shafieibury'i 
K  is  faid,  the  defendant /r/p/2'/;/  /j/V  ///  curia  commiititur ;  yet  that  ^^^^^^' 
^not  infer,  that  due  examination  was  had. 

Whereupon  the  court  took  time  to  confider,  and  look  into  the 

Qics;  and  in  the  mean  time  the  parties  made  an  end  of  the 

Raff,  and  applied  to  B.  R,  for  leave  to  enter  a  nolle  profequi^ 

*nich  was  gra:iicd.     And  then  a  motion  was  made,  tliat  Mr. 

i'rjei  mighi  be  difcharged,  wiiicli  ujm)!]  confent  and  interceflion 

I  rfihc  pToiccuior,  and  an  aillciaxit  of  his  iiKlirpodlion,  and  fct- 

f  fing  a  fmail  line  upon  i::m,  \v.i3  i^rantcd.     But  the  C.  J.  faid, 

t  6ir  if  Mr.  I'tites  had  l>ccn  iIktc,  he  ihould  have  told  him,  that 

U  ;nuit  iioi  [liiak  of  giv'ni^  I'uca  Qiuifiing  anfwcrs  to  the  king's 

I  writ 
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vrit  o{  c€nlorari\  and  that  this  court  has  power,  if  their  com- 
mitments arc  qucftioncd,  to  juftify  their  own  proceedings. 

Dominus  Rex  verf.  Marriott. 

SST^^^^ha^  /^  Onviaion  before  one  juftice  for  keeping  a  greyhouiid  5  rc- 
ill,  Jfi/the  '  V--4  citing,  that  one  fyHliam  Toune  came  and  informed,  that  the 
witnefs  (wears  defendant,  being  a  perfon  not  qualified  to  keep  a  greyhound,  did 
ITn^^ffiS!"  "^^cJ^J^c^^f*  l^cep  one  at  A.  and  another  at  B.  and  with  them 
if  Sefl'?Ca!  p^.  *  killed  one  hare  at  A*  and  two  at  B.  and  that  he  being  fummoncd 
915.  No.  iiS.  did  appear,  and  being  afked  what  he  had  to  Aijr,  offered  nothing 
in  excufe,  and  idto  the  juftice  convicted  him. 


S.C. 


Pengelly  Serjeant  objcfted,  that  the  juftice  (hould  fet  out,  whjr 
tne  defendant  is  not  a  qualified  perfon,  as  that  he  is  not  the  fon 
of  an  efquire,  nor  has  100/.  per  annum  in  his  own  or  his  wifc'st 
right.  For  he  ought  not  to  make  himfelf  the  fole  judge,  but 
give  the  rcafons  at  large.  Wift'j  Preeedents  tit.  huH^tments^  j  129. 
page  145.  $  270. /ogr  147.  $  298.      I  Sound,  262* 

Reeve  contra.  The  conviAion  has  purfued  the  words  of  the 
ad,  in  faying  the  defendant  not  being  qualified  did  fo  and  fo.  The 
cafes  quoted  are  upon  ftatutes  where  the  exprefs  qualifications 
are  mentioned,  but  the  ftatute  5  Anmt^  c.  14.  which  gives  the 
penalty,  fays  only,  **  not  being  qualified  according  to  the  ftatute 
22  ^  23  Car.  2.  r.  25."  The  defendant  at  the  time  of  the  con^ 
vidion  might  h<ive  ftiewn  himfelf  qualified,  for  there  the  affirma« 
tive  lies* 

In  orders  of  removal  it  is  fufiicient  to  fay,  the  perfon  came  ta 
fettle  contrary  to  law,  without  adding,  "  not  having  10/.  per  an^ 
*'  nunty  ^c,*'  though  thofe  are  the  qualifications  required  by  the 
ftatute ;  and  an  order  is  as  much  a  judgment  as  thin^  and  the 
fame  reafon  holds  in  both  cafes. 

Pengelly,  The  ftatute  22  fc^  23  Car.  2.  limits  the  qualifica- 
tions, and  t;  Anna  the  penalty ;  and  both  thefe  muft  be  confi- 
dertd  together  as  one  aft.  For  where  one  ftatute  makes  the 
offence^  and  another  infiifts  the  puiiifhment;  it  ought  to  appear 
that  the  proceedings  tally  with  both.  Plcnud.  206.  Allen  40. 
Cr9>  Eliz.  750.  This  cafe  differs  from  that  of  an  order,  for 
there  in  appeal  lies,  but  here  the  judgment  is  final. 

Ifloff.  51.  t.  b.  The  Chief  Ju  dice  f?cmed  to  think  the  convidion  would  be 
good,  hiving  follovtrrd  the  words  of  5  Ann/gy  and  that  if  thede<« 
fendant  was  qualified,  be  ought  to  have  fhewn  it  before  the 

juftice^ 
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jnftice,  being  fummoned  for  that  purpofe.    But  then  Ejn  J. 

ftaned  an  obje&ion,  that  it  was  not  the  juftice  that  had  taken 

upon  him  to  fay  the  defendant  was  not  qualifiedj  but  only  the 

widicis  5  for  the  convidion  runs,  that  the  witneffes  being  fwom, 

^  dicunt  et  jurant  et  uterque  eorum  dicit  et  jurat  quod  defen- 

^  dens  exiftens  pirfona  mimmi  qualificat*  did  fuch  a  day  keep  a 

^  greyhound ;"  fo  tliat  it  appears,  the  witnefs  has  given  the  law 

to  die  juftice*  and  takes  upon  himfelf  to  judge  of  the  defendant's 

qualifications^  and  the  juftice  is  only  made  ufe  of  as  in  inftru- 

ioent  to  reduce  the  opinion  of  the  witnefs  into  a  convidlion. 

C  J«  The  exiftinSf  &r.  fhould  be  the  conclufion  of  the  juftice* 
md  not  the  words  of  the  witnefs  \  for  he  ought  not  to  fwear  ge- 
nerally a  man  is  not  qualified*  and  fuch  a  general  proof  will 
not  be  good.    This  is  only  an  invention*  to  fupport  a  convi&ion 

in  general  termsi  which  would  be  bad  if  the  particular  fa£ts  were 

allolged. 

Pratt  J.  Where  the  juftices  have  a  fummary  jurifdi^on*  and  no 
appeal  lies  (as  in  this  cafe)  we  muft  keep  them  up  ftri£lly  to  the  . 
law  (1);  and  I  (hould  be  glad  if  we  could  make  them  fct  out  the 
^hole  particularly.    But  in  this  cafe  I  think  it  cantibt  be  under- 
ftood,  that  the  tmfUns^  lie.  are  the  words  of  the  witnefs)-  for  it 
crannot  be  fuppofed  that  he  fwore  in  Latin^  and  therefqre  I  look 
^poa  diii  as  thk  fubftance  of  the  evidence  reduced  by  the  juftice      » 
ivsto  form^ .  If  words  are  fet  out  in  Englljb^  we  keep  the  witnefs 
^^TifiBy  to  the  words ;  but  where  they  are  turned  into  Latin^  if 
^^le  fubftance  and  efi^  of  them  be  proved*  is  is  fufficient. 

C.  J.  If  ye  render  it  in  Englj/b^  it  is  no  more*  than  that  the 
"^^itneflcs  fwore*  that  the  defendant*  not  being  a  perfon  qualified 
^^^xording  to  law*  kept  a  greyhound.  And  we  cannot  intend* 
^^liey  fwore  negatively  to  every  qualification  (a).  If  any  one  of  («]  vUc  ntct 
"^^l^e  qualifications  had  been  omitted*  the  convi&ion  would  have  (3)' 
^^cen  bad ;  and  fo  it  will  be,  when  all  are  omitted.  Tfiis  is  a 
Accord  that  the  witnefs  upon  oath  depofed  fo  and  fo.  I  have  feen 
9t]l  the  qualifications  negatively  recited  in  orders  of  removaL 

Ejrt  J.  Risiv.  Green  (^)*  a  convi£lion  wu  quafhed  where  the  {})  loUoL 
^itneib  depofed  de  veritate  pranUfforum  (2).     In  Englijk  depofi-  *^*' 
Hons  the  eflfea  is  only  fet  out,  that  the  witnefs  fwore  that*  (sTc.  ^^f*  **"^ 

(i)  Rex  r.  Little^  i  Burr,  6 1^,  the  convidion  only  fet  forth* 
^  f,  Ctrdeitf  4  Bmr,  2281.  ace*     that  the  witneft  was  fwom  /e  t/r- 

(2)  Accofding  to  the  leport  ia  ritste  pfstmjfintm,  bat  did  oot  ftate 
19  M»d*  the  objeAioa  wai*  that    what  it  was  that  he  did  fwear. 

And 
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And  though  this  is  only  the  recital  made  by  the  comnriflioi 
yet  it  is  as  large  as  the  words  of  the  witnefs  ^  and  we  mufl 
tend  this  evidence  was  taken  in  tlic  fame  manner.  The  wii 
here  cannot  be  indidlcd  for  perjury,  in  f wearing  the  defen* 
was  not  the  fon  of  an  efquire,  i^c.  becaufe  he  has  conceived 
matter  in  fuch  general  terms.  I  do  not  fee  how  he  could 
neftly  fwear  tliis ;  for  I  believe  had  he  been  alked,  as  foon  a 
[  68  ]  bad  faid  the  defendant  was  not  qualified,  what  the  quallficat 
are,  he  could  not  have  told  you. 

Aijoiirnatur.  And  afterwards  Pengelly  mentioned  two  c; 
Regina  ¥•  Haywardf  Pafch.  12  Anna.  There  it  was,  ** 
«*  being  qualified,  licenfed,  or  authorized  to  keep  any  cng 
•*  Er^."  and  it  was  quadied.  The  other  was  the  fame  t« 
and  quaihed,  becaufe  no  qualifications  were  mentioned  < 
And  towards  the  end  of  the  term  this  conviction  was  quail: 
and  the  principal  reafon  declared  to  be,  becaufe  the  witneffes 
taken  upon  themfelves,  to  judge  of  the  qualifications  (4). 


(3)  So  Rixs.  Jer^vis,  and  the  Rex  v.   Cmwtber,    i   Ttrm 

cafes  there  cited,     i   Burr*  14S.  125. 

Rtx  V.    IVbtatman^    Doug.   345*         (4)  FiiU  Rem  y,   Bdker^ 

But  the  evidence  need  not  nega-  316. 
tive  Viti^  particular  qualification. 

Jones  verfus  White* 

flu^re^  whether  T  T  P  O  N  a  trial  at  bar  on   a  feigned  iffue  out  of  chanc 

tht  coroner'i  in-    \j    wliOTC  the  qucftion  was,  Devifavit  vel  non  j  to  overth' 

^;*^*^^*  hT^cTU     ^'^^  ^^"»  ^^  defendant  infifted,  that  the  teftator  was  Non  cot 

dence  in  an  "     ^^  ^hc  time  of  making  it,  which  was  the  29th,  having  (hot  h 

aaien  i  felf  the  3 1  ft.     And  amongft  other  circumftances  the  coron 

inqueft,  which  found  hitn   lunatick,    was  offered  to  be  n 

,  But  being  oppofcd  by  the  other  fide,  the  court  delivered  ti 

f  opinion^. 

C.  J.  The  plaintiff  in  this  cafe  is  executrii,  and  the  inqi 
for  her  advantage,  fince  the  perfond  eftate  is  fared  by  find 
lunacy  j  and  therefore  I  think  it  may  be  read  againft  her.  In 
Lord  Derby's  cafe  an  inq\ic&  poft  mortem  was  allowed  to  be  gi 
in  evidence.  If  this  be  read,  it  will  have  very  little  weight, 
it  only  finds  him  lunatic  eo  injlante^  S^ft*  which  is  no  conclu 
evidence,  that  he  was  fo  the  29th.     Powys  J.  with  the  C.  J. 

Eyre  J.  This  is  a  criminal  matter,  and  ouglit  not  to  be  gi 
in  evid$«^  :in  a  civil  proceeding,     A  verdifl  on  ah  indi^men 

batt 
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battery  cannot  be  icad  in  an  aflion  for  the  fame  battery.     An  in- 
<iuc{i po/l  fnortem  was  in  the  nature  of  a  civil  proceeding,  but  this  x 
is  criminal,  for  it  might  induce  a  forfeiture  of  the  goods,  if  he 
had  been  ioMn&felo  defe* 

PrMtt  J.  If  a  verdift  be  given  in  evidence,  it  muft  be  between 
the  fame  parties  ( i ) ;  and  tlierefore  an  indiAment,  which  is  at  the 
fuit  of  the  king,  cannot  be  read  in  an  aftion^  which  is  at  the  fuit 
of  the  party,  Tlie  wife  is  no  witnefs  here,  as  (he  was  before  the 
coroner  ;  fo  that  this  would  be  to  read  her  againft  hcrfelf.  The 
reafon  why  an  mv^t^ poji  mortem  may  be  read  isy  becaufe  of  the 
antiquity  of  it,  to  or  prove  a  pedigree. 

The  court  being  divided,  it  was  not  read,  till  Pratt  defired  it      [  69  J 
might  for  this  time,  being  only  to  inform  the   confcience  of  the 
Chancellor,  and  that  nothing  might  be  laid  to  be  wanting  to  dear 
this  quedion  (2). 


(i)  LeightoH  V.   Liight9n,  p^fl.  Lord  Haranvich,  where  the  court 

303.  refufed  to  admit  a  fcntcncc  of  ex- 

(2}  nde  Rix  V.  WM-den  rf  the  communicacion   in    the    fpirituil 

^Utt^  1 2    Mod.   339.      Sir    IV,  court  for  fornicacion  between  the 

Qar^es  v.  Sb^mvin,  ib.  343.     Bull,  father  and  mother  of  the  partjr 

L  N.  P.  232,   233.     Gitjen  v.  whofe  legitimacy  was  impeached^ 

^PCjrty,  Cnf,  temp'  Hard.  297.  to  be  given  in  evidence. 
^d  HiUiard^i  cafe  cited  there  by 


Dominus  Rex  verfus  Wakefield. 

TH  E  defendant  was  coroner  of  Litchfield^  and  as  fuch  took  Coraner  pu- 
an  inquilition  fuper  vifum  corporis  of  a  man  that  hanged  n»^«j*  ^^^  »l^ 
Iiimfelf,  whereby  he  was  iQuwdftlo  defe.     It  fully  appeared  to  the  f"^^*' 
jury,  tliat  tiie  man  was  lunatic  ;  but  the  defendant,  iu  order  to  • 

cover  the    goods,  tiild  tliem  that    the  finding  him  yi/?  J^^  was 
cp.Iy   riv.uter  of  cotfife,  with  which    they  were  contented,  and 
found  accordir.gly.  "  Qoming  afterwards  to  be   better  informed, 
wliat  tlic  coiifcquence  would  be  •,  they   applied  to  the  coroner, 
ari'i  tOid  him  they  were  fully  fatislial,  the  man  was  a  lunatic,  and 
defired  he  would  take  the  verdid  fo  :  and  thereupon  he  drew  up  fT^^iVentici. 
the  inquifition,  and  they  all  fct  their  hands  and  ftals  to  it.     A  whtre  fuch  an 
rfz-Z/Vrrri  beirig  brought,  he  returned  up  the  firll  inquifition,  'that  *"*^"i^j?"rj" 
hi  might  uiii  cover  the  goods  \  and  tlic  court  flayed  the  filing  it,  J"ir/how  that 
and  cominrtted  him.    iSid.qOy  10 1,   144.    Mic/j.  i  Geo.  B,  R.  could  b«,  itnoc 
Rett  V.  Keddirigt$n^  the  filing  iUid  011  the  fame  account.  "^11^?^  "'^  ^^ 
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Dominus  Rex  verfus  Vandeleer* 

jttfHcci  tauiot  TT^  H  E  jufticcs  at  the  fcflions  order  an  apprentice,  who  \aA 
Arder  money  to  \^  bccn  ill  ufed,  and  not  provided  for  to  he  difcharged,  and 
ifft.ra!!!?*!f .!"  that  the  matter  having  received  c  U  with  him,  ihottld  refund  3  L 
appruicice.        as  a  furtlief  proTilion  for  him. 

This  was  moved  to  be  quafhed,  becaufe  the  ftatute  5  Elht. 
€•  4*  $  35*  which  gives  the  juttices  pewer  to  difcharge  appren* 
tices  upon  complaint  to  them,  gives  them  no  authority  to  orde^ 
any  money  to  be  returned. 

Per  Curiam  •-  It  is  very  hard,  that  if  the  matter  mifufes  hxi 
apprentice  the  next  day  after  he  is  bound,  he  Ihould  pay  back 
nothing  if  he  is  difcharged.  It  will  be  an  encouragement  to 
matters,  to  treat  -their  apprentices  ill ;  but  the  ftatute  being 
filent,  the  order  mutt  be  quaflied* 

Salkeld  68.  It  was  held,  that  the  juttices  might  order  money  to 
be  returned,  as  a  confequence  of  their  power  to  difcharge.  Ibtd^ 
67,  490.  (0 


( I )  In  addition  to  thefe  autho-  worth  v.  Hillaryy  SmumJers  315* 
rities,  that  they  may  order  mo-  i  Mod.  2.  pL  6.  Rex  v.  Amies^ 
ney  to  be  returned,  vide  Haraike/-     1  Bott  bj  Qmft.  5 1 5.  //.  73 1. 

£  70  ]  Dominus  Rex  verjus  Lewis. 

InSwm^n.         A  ^  irtformation  was  moved  for  againft  a  clergyman,  for  per- 
.    *        Xx  jury  at  his  admiflion  to  a  living,  upon  an  affidavit  that  the 
prefentation  was  fimonaical.     But  the  court  refufcd  to  grant  it^ 
till  he  had  been  conviAed  of  the  flmony. 

Young  verftu  Holmes. 
Ax.  nifi  prius  in  Middlefcx.     B.  R. 

Os  a  de/tfe  Af  s  T  T  P  O  N  Not  guilty  in  ejc£lment  the  cafe  was,  That  lefTee 
cuttw- fcfluf *"e  for  years,  devifes  the  term  to  the  executor  for  life,  paying 

takei  as  executor  50  /.  to  J.  $•  remainder  to  the  lcfR>rs  of  the  plaintiff.    The  exc* 

and  not  as  lesa-  

tea  wjcbout  a  ' 

^tcUlafleotCi).      (i)michdeny.EUingm.Phwd.     47.^.     Pamien y.  Femm.  O^. ^hc 

520.      Cbeyttef  and  Smith*%  cafe,     476.     Garrett  v.  LjJIer,   1   L^o, 

Le<m.2\^.     />yfr  277.//.  59.and     25.     l  Roll.  jf6r.  6tg.  I.z^.fi.  j^ 

n.  in  marg.     Lam/ei'i  cafe  3  Co.     lb.  I.  5*.  //.  4  and  5. 

<  cutor 
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cutor  died,  and  his  executrix  entered   upon   the  refidue  of  the 
term,  and  poflefled  herfelf  of  the  Icafe. 

I.  It  being  proved,  the  defendant  had  the  leafe  in  her  cufto- 
dj,  and  refiifing  to  produce  it ;  an  attorney  who  had  read  it  was 
allowed  to  give  evidence  of  the  contents.  And  the  C.  J.  faid, 
he  would  intend  it  made  againft  the  defendant,  it  being  in  her 
power  if  it  was  otherwife  to  (hew  the  contrary. 

a.  For  the  defendant  it  was  inCfted  and  agreed  to  by  the  C.  J. 
that  James  Hdnui  took  the  term  as  executor  and  not  as  legatee, 
and  then  the  remainder  over  was  not  executed,  and  that  it  was 
incumbent  on  the  remainder-men  to  prove  a  fpecial  aflent  thereto  wbatii  ia 
as  to  a  legacy.  Upon  tliis  they  called  a  witnefs,  to  prove  •^»*- 
payment  of  the  50  /.  charged  upon  the  term  in  the  hands  of  the 
legatee ;  and  this  was  held  a  fufficient  afTent,  and  the  plaintiff  ob- 
tained a  vcrdi£l«     Plow*  544.  a.     8  &•  95.  a* 


Blewett  verfus  Bainard. 
Hil.  3  Geo.  rot.  519. 

ON  error  from  C  B.  it  was  afFigned,  xlMxAbrtAam  launders  ^  Ajworvich- 
whoontlie  firft  trial  was  withdrawn  in  order  for  a  view,  4rawo  for  a  riew 
was  fworn  on  the  fecond  panel :  and  in  nullo  eft  erratum  pleaded.    Se^fo^ooatSiJ 

S.  C.  Comyoi 

The  plea  of  «i  nullo  eft  erratum  was  agreed  to  be  a  confcflion  of  *4*- 
the  izStf  and  a  demurrer  to  the  matter  of  law :  and  at  fird  the 
court  inclined  this  was  error,  becaufe  it  mud  betaken  he  was  [  71  1 
withdrawn  as  a  perfon  admitted  by  both  parties  to  be  improper 
to  try  the  caufe.  But  afterwards  on  confideration  they  held  it 
to  be  right  enough ;  and  that  if  it  was  an  exception,  it  Hiould 
have  been  taken  before  he  was  fworn.  But  being  withdrawn 
only  for  a  view,  they  held  it  would  be  no  objcAion,  and  alFirmcd 
the  judgment. 

Lord  Kildare  verfus  Fifiier. 
Paf.  3  Geo.  rot.  2. 

ON  error  from  IreUnd  in  ejeftmcnt  it  was  objefled,  that  it  Ejeamem  lict 
was  brought  {inter  aP)  for  loo  acres  of  mountain,  which  ^ j^''^^  *" 
is  a  dcfcription  of  the  fituation,  and  not  the  quality  of  the  land.  ^'1   107. 
And  II  Co.  55.      2  RolL  Rep.  166,    189.      /W;/;.  lOO,      Hardr.  i  Burr.  B.  R. 

c  t    were  cited.  *  5  ^  •    9  Vio. 

5».  wcrccuca.  Abr.33S.pl.  19. 

E  contra.  349.  pi.  43. 
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Ec9ntra.  It  was  infiftcd,  that  cjeflments  have  been  held  tolit 
for  that  in  Ireland^  which  is  not  a  known  defcription  here  ;  as 
for  Bogy  I  Cro.  511.  2  Keb.  745.  Paf*  3  Ann.  Hiudr.  Hand-' 
cock.  Ejcftmcnt  in  Ireland  for  a  knave  of  land  was  held  well,  on 
certificate  from  thence,  that  it  was  a  term  ufcd  there. 

After  the  caufe  had  been  adjourned,  the  C.  J.  dcliTered  the 
opinion  of  the  court.  I  have  looked  into  the  cafe  of  Stafford  v« 
MiU'donoIphy  in  Palm,  loo,  and  2  Roll.  Rep,  166,  iSp.  which 
RoIIe  never  tranfcribed  into  his  abridgement.  He  being  at  that 
time  the  experter  reporter,  has  given  the  fulleft  account,  and  is 
chiefly  to  be  regarded.  For  that  cafe  is  17  Jac.  I.  and  Palmer 
was  not  attorney  general  till  King  Charles  the  Second's  Reftora- 
tion,  (i  Sid*  465.)  and  muft  be  very  young,  when  that  cafe  was 
adjudged.  There  it  is  admitted,  that  2, precipe  would  lie  dijla^m^ 
of  a  carve  and  an  oxgang  ;  a  fortiori  will  an  eje£lment,  wnich 
requires  rather  lefs  certainty  than  a  pracipe.  They  were  inclined 
however  to  be  guided  by  the  opinion  that  had  prevailed  in  Ire^ 
landy  and  therefore  referred  it  to  two  who  had  been  Judges  in 
Irelatuly  and  defircd  them  to  confult  Sir  William  ParfinSj  and 
upon  his  authority  they  certified,  that  the  word  mountain  in  the 
general  acceptation  was  ufed  to  denote  die  fituation  and  not  the 
quality  of  the  land,  and  upon  that  the  judgment  was  reverfed. 
This  cafe  did  not  give  us  any  fatisfiftion ;  though  wc  agreed 
with  the  Judges  to  be  guided  by  the  fenfe  of  the  Irip^  yet  we 
have  not  thought  fit  to  take  the  fame  method  :  and  have  therefore 
propounded  to  them  fevcral  qucitions,  which  are  anfwered  by 
the  Chancellor,  the  two  Chief  Julliccs,  the  Chief  Baron,  and  J 
four  otlier  of  the  Judges.  And  I  have  fince  fliewed  it  to  two  ot"^ 
r  -^2  ]  ^'^^  Judges,  who  were  here  in  the  vacation,  and  they  concur"^; 
with  the  relU 

1.  The  firfl  queftion  we  propounded  to  them  was,  whe — 
ther  in  demand  the  word  mountain  is  undcrftood  to  dcfcrlbc  tho^ 
quality  of  the  land,  or  only  the  fituation  ? 

To  this  they  anfwer:  That  it  defcribcs  both,  and  is  a  fortotr  - 
coi^rfc  land  that  yields  little  or  no  profit.  For  the  Englijh  upor^ 
their  fettling  there,  called  fuch  land  as  they  improved  arable^ 
and  the  uncultivated  part  went  by  the  name  of  mountain.  .  Ant— ^ 
the  Lord  Chancellor  adds,  that  it  docs  not  fo  much  as  necefliml;^ 
include  the  fituation,  for  he  h.is  a  great  deal  of  coarfe  land  which^ 
is  called  mountain,  and  ytt  docs  not  lie  upon  a  bill»  but  is  a=^ 
low  as  the  arable  land  about  it,  anvl  that  a  boy  can  dilUnguifl^ 
which  is  arable  and  .which  is  mountain. 

2.  Whether  fines  and  recoveries,  and  writs  of  dower.  ar"s^ 
ufually  brought  of  mountain  ? 

r  Y3 
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In  anfwer  to  tliis  they  have  fent  us  abundance  of  prcceticnts 
from  King  James  the  Firft  to  this  time  ;  and  add,  that  it  would 
be  of  mifchicvous  confequence,  if  it  fliould  be  tliought  that  moun^ 
tain  was  no  dcfcription,  fince  it  would  fhake  all  tlie  ftttlements 
in  the  kingdom. 

3.  Whether  cjeftrticnts  arc  ufually  broucrht  of  mountain,  and 
whether  this  point  has  received  any  judicial  determination  ? 

To  tliis  they  anfwer :  That  it  happens  very  often,  but  has  ne- 
ver been  judicially  determined,  becaufe  it  is  fo  common  as  never 
to  be  queftioned. 

As  to  the  cafe  in  the  Exchequer  Chamber  of  [a)  Holhorn  v.  Bah-  («)  2  Bro.  Par. 
Ungtoftf  wc  are  aflured,  that  judgment  was  revcrfed  upon  another  ^*-  '*4-       , 
pointy  whether  a  challenge  was  well  allowed,  and  the  other  ob-  *^    *"*  ^* 
je£lion  only  mentioned  by  one  of  the  Judges. 

Since  therefore  the  precedents  are  with  the  prefent  cafe,  and 
the  thing  reafonable  in  itfelf,  and  the  fherifF  may  as  eafily  know 
how  to  deliver  pofTeffion  of  mountain,  as  of  a  carve,  oranox- 
gang;  we  are  all  of  opinion,  that  an  ejeftment  will  lie  for 
mountain  in   Ireland,  and  confequently  the  judgment  mud  be  , 

affirmed  (i). 


(i)  Fide  Coftingham  v.  King^  known  in  England^  was  affirmed 
wHere  a  verdidi  in  ejectment  fcr  upon  error  from  the  court  of  K.B* 
land  by  feveral  defcriptioni  un-     in  Ireland*     i  Burr,  623. 
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4  Georgii  Regis.       In  B.  R. 


Thomas  Lord  Parker,  Chief  Jufiice. 

Sir  Littleton  Powys,  Knt^^ 

Sir  Robert  Eyre,  Knt.         ijuJiiM. 

Sir  John  Pratt,  Knt.  J 

Sir  Edward  Northey,  Knt.  Attorney  GeneraL 

Sir  William  Thompfon,  Knt.  Recorder  a£Loa-^ 
don,  Solicitor  GeneraL 


Dominus  Rex  %er/us  Itthabitante&  de  Weftwood^ 

The  complaint    T  N  an  order  of  removal  the  complaint  was  recited  to  be  to  one  ^^ 

r^Jg^c"*®"^     X  jufticeonly,  but  the  ordering  part  is  by  twojuftices;  and  -K=^ 

dcr  of'rcmoval"  this  was  held  good.     Then  exception  was  taken,  that  there  was  -^^  * 

muft  be  bytwok  no  adjudication  of  the  place  to  which  he  was  removed  being  his  ^^  * 

o!fcsof^'tt?!nd  ^'^  ^^S^^  fettlement,  but  only  «  JVe  order  him  to  ie  removed  to  A.  —  - 

Rem.  No.  107.    "  OS  the  place  of  his  lajl  legal  fctllemtnty     And  for  this  fault  the  t^^^ 
p.  80.   s.  c.     order  was  quaflied. 

cited  And.  239* 

Dominus  Rex  verfus  Loggen  et  Froome. 

A  prerogative  T  Ndi£l  men  t  again  ft  defendants  for  extortion,  fetting  forth,  that 
frooaie  when  J^  the  defendant  Dr.  Loggen  being  Chancellor,  and  the  othci 
^^2^a\^r^r  ^^<^f^'»^lant  regillcr  of  the  bifhop  of  &arumy  did  force  one  TUma, 
%oid,*  but  oniy  HoU'iir^  executor  of  the  will  of  Mary  Aljlon^  to  prove  the  faic 
¥ji4Abic.  will  in  the  faid  biftiop's  court,  uht  tl'.  y  hens  Jc'iehant  that  the  faid 

will  had  before  been  proved  in  the  prerogative  court  of  Canteriury 
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^ihf  reafon  thereof  they  extorftve  extgehant  of  the  faid  Thomas _ 
-fMliir  40  /.  On  not  guilty  pleaded  there  was  a  verdift  for  the 
^g>  generally. 

The  defendants  now  moved  in  arreft  of  judgment,  and  offered 
ffcrcral.  exceptions,  relating  either  (i)  to  the  merits,  or  (2)  to 
ijie  fonn  of  the  indidment. 

As  to  the  merits  two  things  were  infifted  on ; 

iftt  That  it  not  appearing  there  were  any  bona  notabilia^  the 
])rerogative  probate  was  ipfo  faBo  void,  and  confequently  the  will 
<>Ughtto  be  prov^  before  the  defendant  Z^^^r/i,  the  teftator 
dyidg  in  the  diocefe  of  Sarum.  idlj^  Admitting  it  not  void,  but 
only  voidable,  yet  the  prerogative  court  having  proceeded  in  a 
xnatter  wherein  they  had  no  jurirdi£tion,  that  ihould  not  hinder 
mhe  court  of  Zarum  from  proceeding  in  a  matter  within  their  ju- 
^fdi£Upa. 

As  to  the  firft  point;  before  the  counfel  had  gone  far  in  their 
argument  the  C.  J.  flopped  them,  and  declared,  that  it  was  not 
xiowtobe  contefted,  having  been  often  fettled,  that  fuch  prero- 
^tive  probate  is  not  void,  biit  only  voidable.  To  which  the  re(t 
^  the  compt  agreed.  ' 

%.  They  held  that  this  voidable  probate,  being  the  aft  of  the 
Superior,  had  fo  far  taken  away  the  power  of  tlie  inferior,  that  he 
^rould  not  exercife  his  jurifdi^ion,  till  that  voidable  probate  was 
^;voided(i). 

Then  it  was  urged  for  Dr.  Laggen^  that  in  this  cafe  he  a£ted  at 
^  judge^  and  therefore  was  not  indidtable  for  an  error  in  hisjudg- 
»iicnt.  Sfdpfr  Parker  C.  J.  In  this  cafe  he  did  not  aft  as  a  judge 
l3ctwecn  party  and  party,  but  was  only  to  determine  whether  he 
^ould  have   fuch  fees  or  not  \  and  that  rule  extends  oiily  to 

(1)  Bat  in  Sir  Jobm  Nidbmm*%  prondunced  null  and  void  by  tiie 

^fe,  8  Ctf.  1 3  J.  it  was  refolved*  that  eccleiiaftical  jadge,  the  court  will 

^  a  prerogative  admioiflration  be  intend  it  void  ah  ifdtio  for  caufes 

Ranted  by  the  archbifliopy  and  then  pot  ^pp^aring  to  them.     2.  Ee- 

^ebegranted  by  the  ordinary,  and  caufe  adininiltration  being  buc  an 

^be  prerogative  adminiftration  be  authoricy,    it  ro^y  comnicMce   in 

^iCnvards  repealed,  the  admini-  futuro^  and  therefore  Ihall  be  fui- 

^ation  granted  by  the  ordinary  pendcd  till  the  former  be  repealed. 

Wore  the  repeal,   is  good.     i.  Vide    al fo     Djcr    377.    //•    40. 

Iccaufe  the  prerogative  one  being  2  Brcxv.J,  1 1 9. 

G  2  judges 
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judges  in  courts  of  record,  and  not  to  minifterial  officers^  as  "^a^ 
(a)  Saik.  19.       rcfolved  in  the  cafe  of  ^Jhby  v.  JVhite  («). 

6  Mod.  45. 

Holt  524.  S.C.  .         .     ^1      •    j"\ 

The  exceptions  to  the  mdiclment  were  many, 

Fir/l,  For  that  it  only  alledged,  that  the  defendants  benefciibant 
that  die  will  had  been  proved  before  in  the  prerogative  court  y 
whereas  they  ihould  have  Ihewn,  that  it  appeared  judicially  before 
them.  For  otherwife  this  is  110  more  than  indi£ling  a  judge  for 
giving  fentence  on  one  fide,  when  a  matter  not  appearing  to  him 
would  have  inclined  him  to  the  other. 

f  M^  1  To  this  It  was  anfwered,  that  he  could  not  well  know  it,  unlefs 

it  appeared  under  feal ;  and  .this  being  after  a  verdict  the  C.  J. 
faid  he  would  intend  it  fo,  and  in  faci  the  fecond  probate  was 
affixed  to  the  fame  copy  as  the  firft, 

juftices  of  peace  Secofidly^  Another  exception  was,  that  tins  was  an  indiftment 
have  jurifdiaion  at  fciTions,  and  the  juftices  have  no  jurifdi£lion  as 'to  extortion.- 
oi  cxtorcion.       g^^  ^j^-^  ^^^  Hkcwifc  ovcr-rulcd,  for  their  coinmiflion  has  in  it 

4  Lorn.  Uig.  tit.  r      -I  T    n 

Jufticc  (B.  35.)  the  word  extofjtcmbus.     3  I/.Jt,  149. 

^hii'dlyy  For  that  the  indi£l:mcnt  had  not  alleged  what  was  the 
jufl  fee  5  fo  non  c^nfint  that  ihe  defendants  were  guilty  of  ex-* 
tortion.  Bed p^r  ParLry  it  matters  not  whether  40  x.  was  the 
tifual  fee  for  probate,  fmce  in  this  cafe  tlie  defendants  had  no  title 
to  any  fee  at  all. 

Salk.  sSt.  Fourth  exception.     The  defendants'  offices  arc  diftinf^  ;  and 

what  might  be  extort'i^n  in  one,  might  not  be  fo  in  the  other  $ 
and  therefore  the  indictment  ought  not  to  be  joint  ;  as  two  can- 
not be  jointly  indidled  fc»r  cxcrciflng  a  trade  without  ferving  an 
apprenticeftiip.*  Et per  Parhr  C.  J.  This  would  be  an  exceplion, 
if  they  wereindiclcd  for  taking  more  than  they  ought;  but  it  is 
only  againft  them  for  contriving  to  get  money  where  none  is  due* 
And  this  is  an  entire  c]i'<iri::e.  For  there  are  no  acceilbries  in  ex- 
tortion, but  he  that  is  affiliing  is  as  guilty  as  the  extortioner  ; 

Salk.  334.  595.  as  he  that  is  party  10  a  riot,  is  anfwerable  for  the  aft  of  the 
others. 

Fyrc  J.  doubted  whether  the  benefnehant  was  fufficient.     And 

5  Mod.  129.       quoted  a  cafe  where  hahcns  mUt'iam  that  he  war,  eleftcd  cdnftable, 

was  held  ill.  But  as  to  the  merits,  and  all  the  other  objeftions, 
tiie  coart  were  unanimous.  Bid  odjjurtiatur  as  to  this  ialt,  and 
10  conliucr  what  puniilmicnt  to  inflift  on  tlie  defendants. 
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N.  B.  In  the  argument  of  this  cafe  this  (llftlnaion  was  taken  Pj^ba^c  ^^"^^^^ 
and  agreed  to  on  all  hands ;  that  a  probate  by  the  dioccfan  in  the  voiZbic,  8  Co. 
cafe  of  bona  tKtahilia  is  void,  but  a  prero^atrve  probate  when  there  135-  ». 
^rc  no  hna  notabilia  is  only  voidable.     V^ide  Mod.  Caf,  146.     And 
Mcb.    I    Geo.    CiUinghams.  Lofius  {a).     P^r^^r  C.  J.  took  this^^^  ^^1^0^^^^^^ 
di(lin£lxon.     5  Cb.  30.  a.  (2)  but  no:  S,  p. 


(2)  /7^alfoA/«or  153.     Hob.  455.     Mccr  693.   S.  C.   it   was 

X85.     Vent,  474.   Burn,  Ecc.  Law  held  that  the  adminiilraiion  is  void 

184*  4tkcd.     Gihf.  472.     fiut  in  in  both  cafes. 
S'mgbmm  v.  SmeatJrwick^  Cro,  Eliz. 


Doxninus  Rex  verfus  Munnery.  C  7^  ] 

A ^  Writ  d£  excommunicato  capiendo  was  quaflied,  being  only  for  Exeom*  cat!* 
i   not  appearing  to  anfwer  certis  articulis  animjc  fuafalutem  ^^^y^      ^*" 
morumque  correBionem  concernentibus.  Ante  43. 

Butler  verfus  Malifly. 

CASE  upon  a  promiflbry  note.     And  the  declaration  fet  ?^otc  to  pay 
forth,  that  the  defendant  and  another  did  conjunElim  'oel^^^^^J^^\^ 
iiviftm  promifc  to  pay.     Demurrer  inde.     And  for  the  defendant  declared  upon, 
it  was  inGlled,  that  the  action  (hould  have  been  brought  againft 
both.     Et  per  Parker  C.  J.    The  plaintiff  might  have  brought  it 
againd  either  or  both,  for  he  had  his  ele6lion.     If  the  adlion  had 
been  againft  botli,  he  fliould  have  declared  as  he  now  does  ;  but 
that  is  not  right  in  the  aftion  againft  one  only.     For  he  fliould 
have  declared  generally,  that  this  defendant  by  his  note  promifed 
to  pay,  and  a  feveral  note  by  two  would  have  been  good  evi- 
dence.   As  where  there  are  feveral  obligors,  and  one  only  is  fucd, 
no  mention  is  made  in   the  declaration  of  the  other  obligors. 
Soppofe  the  note  had  been  to  pay  50/.  or  100/.   the  plaintifi'is  x  Sid.  185. 13S*» 
intitlcd  to  either,    but  uncertain   which  till  he  has   made  his 
eieftion;  for  he  that  fpcaks  in  the  disjunflive  fays  true,  if  cither 
*^cmbcr  of  the  disjunftive  be  verified  ;  whereas  he  that  fpcaks  in 
the  affirmative,  affirms  both  parts  to  be  true  (i). 

The  plaintiff  prayed  leave  to  difcontinue  on  payment  of  cofts, 
^hich  was  granted ;  and  at  another  day  moved  that  he  might 
change  his  rule,  to  one  to  amend  on  payment  of  cofts,  but  this 
isii  motion  was  denied. 


(t)Rr/.zcc.lTiOv!tigri)7iv.Ncaley     1 5 44.      Sed  vide   Rees  v.  Jl>bo\ 
after  YcUidj  po/i,  819.  Ld.  Raym.    Cowp,  83a.  both  cafes  over«ruled* 

G3 
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Whether  a  man 
is  an  attorney  or 
not  muft  be  tried 
by  record. 


C77  J 


Forftcr  verfus  Cale. 

IN  cafcyj/rq^wg^/ the  defendant  pleads,  that  he  is  an  attor- 
ney of  this  court,  in  abatement,  and  that  he  ought  to  be  fued 
as  a  privileged  perfon.  The  plaintiff  replies,  that  he  is  not  aft 
attorney,  and  concludes  to  the  country  ;  to  which  the  defendant 
demurs.  Et  per  Whitaker  he  ought  to  have  concluded  to  the 
record.  Rajh  Ent.  610.  JJion  347.  Thompfon  j\.  a  Mod. 
Caf.  106. 

J^ar  contra.  Thofe  entries  arc  where  the  privilege  of  C  B.  was 
pleaded,  which  differs  from  this  court  5  for  there  is  a  regular  re- 
cord kept  of  the  at^omies,  and  they  muft  be  forejudged,  before  they 
can  be  arrefted :  whereas  here  the  remedy  againft  attornies  is 
fpeedier  than  againft  other  perfons,  for  the  firft  proceeding  is  a 
bill  left  in  the  office,  and  after  a  rule  to  plead  the  plaintijff  may 
fign  his  judgment. 

The  court  inquired  of  the  fecondary,  who  informed  them,  that 
anciently  there  were  fdlls  kept  of  the  attornies ;  but  fincc  the 
ilamp  a£^  that  method  has  been  difufed,  and  a  book  ftamped, 
and  the  names  entered  in  that.  And  JVhitaker  faid  that  on  the 
trial  of  the  alTize  for  the  office  of  chief  clerk  the  roHs  from  Edw. 
3.  were  produced.  Et  per  Curiam:  The  book  which  h  new 
kept  muft  be  taken  as  minutes  in  order  to  make  up  the  record, 
and  it  is  a  warrant  to  the  proper  officer  for  that  purpofe,  and 
whenever  they  are  wanted  they  may  be  made  up.  Let  that  be 
done  regularly  for  the  future.  In  this  cafe  the  plaintiff*  ihould 
have  concluded  to  tlie  record,  for  no  man  can  be  an  attorney  but 
by  the  aft  of  the  court,  and  that  ad  muft  appear  by  the  record^ 
for  we  will  not  go  to  a  jury  to  inquire  into  our  own  aft.  When  an 
attorney  is  ftruck  out,  the  rule  is,  quod  extraponaiur  e  rotuh 
atiorrC  et  clericorum  hujus  cur**  Judi<?  quod  billa  cajfetur. 


Between  the  Parlflies  of  Teelby  and  Willerton. 


1  Sefl*.  o.  p. 
IZ4.  No.   X17. 

I.e. 

Certificate-men 

not  remove  able 

till  adually 

chargeable. 

So  held  Mich. 

5  Geo.    Parilhes 

of  Brocton  and  Riftwoodhay, 

•  Mod.  Caf.  51.     Salk.  491. 


TH  E  juftices  remove  a  certificate  woman  being  lihelj  to  be- 
come chargeable.  Et  per  Curiam  :  By  8  £5f  9  W.  3.  A  30. 
(he  is  not  removeable  till  (he  aSlually  becomes  chargeable ;  and  the 
order  was  quafhed.  In  another  order  the  juftices  adjudged,  that 
a  perfon  m'ay  become  chargeable.  Et  per  Curiam  :  This  is  not 
fufficient,  for  the  ftatute  only  enables  the  juftices  to  remove  pcr- 

So  Salk.  530.    May  iiccme  ckarieahUf  ill  In  <n  order  of  remoTal* 


foni 
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(bns  likely  to  become  chargeable,  for  a  man  of  the  greateft  eftate 
bay  poflibly  one  time  or  other  become  chargeable,  though  it  is 
very  unlikely ;  and  is  fuch  a  perfon  removeable  ?  There  is  as 
much  difference  in  this  cafe  between  may  and  likely^  as  between  a 
poilibility  and  a  probability. 


Dominus  Rex  -verfus  Turner^ 

THE  defendant  being  affefled  towards  the  poor's  rate  for  Vicar chtrgeAte 
his  tithes  as  vicar,  appealed  to  the   feflions,  where  he  is  ?^??^'*'^' 
abfolutely  difcharged.    Et  ptr  Curiam  :  As  vicar  he  is  chargeable 
by  43  £/tz.  and  the  feflions  has  only  powei  to  moderate,  but  not 
(lifchargc.     And  the  order  of  feflions  was  quaflied  ( i )  • 


(0  Fi4c  Ho(iim\$  ca/e,  5  Kd.  255. 

Vandeput  verfus  Lord.  E  78  1 

i^^Ovenant  by  the  plaintiff'  as  aflignee  of  sm  executor  of  an  #nntee  of  «- 
V^  affignee  who  by  many  me/ne  aflignraents  came  to  the  poflef-  "^^^^^  *>cforc 
fion  of  a  rcverfion  of  a  term  of  years  granted  in  1624,  by  the  Ja^nott^igco- 
mercers'  company,  referving  rent ;  and  fets  forth  the  leafe  by  venant  without 
them  made,  that  the  leflee  made  an  under-leafe  for  a  lefler  term,  »«^nmc"t. 
wherein  the  leflee  covenanted  to  leave  the  prcmifles   in  repair,  Sed  -Jiat  die  cafe 
and  that  then  the  firft  leflee  granted  the  rcverfion  to  A,   who  of  Woodward 4jii 
granted  it  over,  till  it  came   to  the  plaintifl^,  who  as  aflignee  of  5J**|Jj*^"vv 
that  rcverfion  brings  covenant  againft  the  defendant  as  aflignee  of  B.  R.  (which  \% 
the  fecond  leflee,  the  under-leafe  being  expired,  and  aflfigns  the  ^^V-^^'  f'*^  *** 
breach  in  not  leaving  the  prcmifl^es  in  repair.  .  Judgment  by  de-  where  itw^fild, 
faalt,  //  ifiquiratur  di  dampuh*  thai  the  gr^ricee 

•  might  br:!}g  co*. 

Reeve  moved  in  arreft  of  judgment  for  that  the  plaintiff^  had  not  d^bt  ol  diftraia 
fiiewn  a  good  title  to  the  rcverfion,  tlicre  being  no    attornment  ^^^^^^  attom- 
fet   forth    on    the   firft   grant  to  A.    nor  on  any   of  the   mefnc  ^Uv.  250. 
eiiignmcnts.     And  he  put  the  queilion  and  argued  upon  it,  whe-  Zid  N,  B, 
thcr  when  tenant  for  years  makes  an  undcr-lcafc  for  a  leflcr  term,  ^^^'  ^'^'^^ 
and  afterwards  grants  the  rcverfion,  it  pafl'es  without  attornment;  vMc^^poZ  loli^ 
for  this  cafe  mull  be  confKiered  as  at  common  law,  the  grant  be- 
ing made  long  before  the  late  ftatute.  In  Bro.  Ahr.  tit*  Aitoniment^ 
pi.  45,  it  is  faid,  that  fuch  a  rcverfion  will  not  pafs  without  attorn- 
oicnt,  bicaufe  of  t!ie  attendancy  of  the  rent,  which  is  the  prc- 
fcnt  cafe.     If  the  ftatute  32  H,  ft.  r.  34.  be  objected,  I  ^ifwer, 
tliat  the  ftatute  only  gives  a  compleat  aflignee  the  a£tion^  and  has 

G  4  no 
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no  operation  fo  as  to  make  good  his  title.  I  Inji.  215,  ii.  A 
grantee  by  fine  cannot  bring  covenant  without  attornment,  afar* 
ilorl  a  grantee  by  deed, 

Whitnhr  cotiira.  The  cafe  in  Bro.  was  before  32  //.  8.  fo 
that  what  was  neceflary  at  common  law  is  not  fo  fince  that  ftatute. 
I  agree,  attornment  is  neceflary  on  a  fine,  but  why?  Becaufp 
the  conuzee  could  compel  it  by  a  quid  juris  clamat^  which  the 
grantee  of  this  reverfion  cannot.  In  the  cafe  of  ^ands  v.  Brookes^ 
Mich,  5  W.  tf  M.  B.  R.  it  was  held  that  a  grantee  of  a  reverfion 
Hob.  177.  Qf  ;i  copyhold  without  attornment  might  maintain  covenant  againft 

leflee.  The  32  H.  8.  was  made  to  aflitl  ftrangers  to  deeds,  and 
tlierefore  fupplics  all  circumilanccs. 

But  further,  this  is  a  judgment  by  default,  and  aided  by  the 
ftatute  for  the  ameiidmcnt  of  the  law,  which  extends  all  the  fta- 
tutes  of  jeofailcs  to  judgments  by  default,  in  the  fame  manner, 
a^  if  there  had  been  a  verdift  -,  and  no  body  can  fay  but  that  in 
this  cafe  a  verdi£t  would  have  cured  the  want  of  fetting  out  an 
attornment, 

r  yp  1  Reeve  replied.  The  cafe  of  a  grantee  of  a  copyhold  dotli  not 

come  up  to  this,  for  copyholders  do  not  claim  by  deed,  but  by 
cuftom,  and  therefore  no  attornment  is  neceflary,  as  it  was  be- 
fore the  late    ftatute   upon  common   law  conveyances,  which  is 
a  Mod.  Caf.  87.  tiie  prefent  cafe.     I   agree,  a  verdi£l  woyld  have  cured  this  de- 
iVent.  109.       f^.^^  becaufe  the  plaii.tiiT  could  not  have  had  a  verdiii  unlcfs  he 
;        *  had  proved  an  attornment,  but  as  this  is  a  judgment  by  default, 

and  was  not  a  joefaile  before  4  W  5  Annay  c.  16.  that  flatute 
can  have  no  relation  to  this  cafe. 

C.  J.  The  reafon  why  the  plaintiff  is  required  to  fctout  an 
attornment  is,  becaufe  his  title  is  not  ccmpleat  without  it,  as  a 
copyholder's  is.  The  32  //.  8.  gives  none  but  an  aiTignee  this 
ailion  ;  it  dolh  not  enable  him  to  beafTignee,  but  only  as  fuch  to 
bring  an  a«£lion.  To  wliich  Fouvys  J.  agreed.  Et  per  Eyre]. 
i\'X  32  //.  8.  is  out  cf  ilie  cafe  ;  for  as  the  plaiiuiiF  is  not  a 
convj^lcr.t  afuirnce,  wc.  mud  take  it  as  it  flood  at  common  law, 
and  at  common  law  fuch  a  grantee  of  the  reverfion  as  die 
plaintiiT  is  could  not  maintain  an  adlion  of  covenant.  Jones  Sir 
/r'.  243.  J'^^^  ^'^^  ^■^^'■^*  2I7>  ^32«  Moor  527.  This  was  not 
a  jrofrrtlc,  fo  not  helped  by  ^  i^  $  Anna,  And  Pratty  J.  faidjj 
that  thf^  qutillon  was  no  more,  than  whether  the  flatute  32  i/.  8. 
gives  the  aftion  to  liim  who  has  not  the  reverfion,  for  without 
attornment  it  paiicd  not.  For  thefe  rcafons  the  judgment  was 
aucllcd. 
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Lane  verfus  Santeloc. 
At  nifi  prius  in  Middlefex,  coram  King,  C.  J* 

C  A  S  £  for  a  malicious  profecution   of  an   indiftment   of  Different  d*-. 
felony,  whereof  the  plaintiff  was  acquitted,  was  brought  ""*^  **^"* 
againft  the  profecutor  and  the  juftice  who  committed  :  and  the 
j»iry  gave  200  /.  damages  againft  the  profecutor,  and  20  /.  againft 
the  juiUce,  and  the  C*  J.  direfted  the  verdict  to  be  taken  ac- 
cordingly ( i ). 


(1)  Lrwfield  V.  Bankcrcftj  foft.  910.  coram^    Ld.  C.  J.  Raymond 
mra.    BaJJ.  L.N.P.  IS. 


Weftbrooke  verfus  Strutville, 
Coram  King,  C.  J,  in  Middlefex. 

ON  Not  guilty  in  trefpafs  for  an  aflault,  the  defendant  gave  wife  tU/aSh 
in  evidence  his  marriage  widi  the  plaintiff,  to  encounter  «>nly  n»y  bring 
which  (he  proved  a  former  marriage  to  one   Wejibrook^  who  was  Sjfulf  b^huf- 
^ive  at  the  time  of  her  fecond  marriage.     Pro  defeniente  it  was  bind, 
infifted,  the  plaintiff  ought  not  to  give  felony  in  evidence  to  fup-  ^'^*^'*  ®^*  ^ 
port  her  action  ;  but  this  'w^s   over-r-uled,  and   flie  obtained  a        *  *'* 
verdict,  her  marriage  with  the  defendant  being  void  ah   ini^ 


(1)  Bat  in  an  af^ion  hy  hufband     gcneril  iffde.     Dickenfon  et  ux*  v. 
and  wife,    the  defendant  cannot     Davis,  poft.  480. 
coQtroverc  the  marriage  upon  the 


Strutville  verfus 


[80  ] 


Coram  Parker  C.  J.  in  Middlefex. 


WH  E  R  E  a  woman  marries  a  fecond  hufband  living  the  Wife  itfam  a 
firft,  and  the  fecond  not  privy  ;  as  to  what  (he  acquired  ^•^^^^ 
during  the  cohabitation,   the  C.  J.  faid  he  would  eiteem  her  as 
^fcrvant  to  the  fecond  hufband,  who  is  intitled  to  the  benefit  of 
Vi  labour.     . 
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Williams  ver/us  Lady  Bridget  Ofbornc 
JBrfore  tie  Delegates  at  Serjeants  Inn,  January  22,  I717« 

OfAeJuppKto.  qpHE  qucftion  below  was,  whether  Mr.  Williams  wak 
X  married  to  the  Lady  Bridget  0/horne  \  the  minifter  wh6 
|>erformed  the  ceremony  having  formerly  confeffed  it  extrajudi- 
cially, but  now  denying  it  upon  oath.  So  that  there  4>eing  va- 
riety of  evidence  on  both  fides,  the  Judge  upon  the  hearing  the 
caufe  required,  according  to  the  method  of  ecclefiaftical  courts, 
the  oath  of  the  party,  which  the  civilians  term  the  fuppletory 
oath,  that  he  was  really  married  as  he  fuppofes  in  his  libel 
and  articles.  The  accepting  this  oath  (as  was  agreed  onbotk 
fides)  lies  in  arbitriojuduisy  and  is  only  ttfed  where  there  is  but 
what  the  civilians  efteem  zfemiplena probatio ;  for  if  there  be  plena 
probdtioj  it  is  never  required;  and  if  the  evidence  does  not 
zmounito  n  femiplena  probation  it  is  never  gianted,  becaufe  this 
oath  is  not  evidence  flri£tly  fpeaking,  but  only  confirmation  of 
evidence ;  and  if  that  evidence  doth  not  amount  to  a  fentiplena 
probation  the  confirmation  of  it  by  the  party's  own  oath  will  no( 
alter  the  cafe. 

Upon  admitting  the  party  to  his  fuppletory^  oath,  the' Lady 
Bridget  OJborne  appeals  to  the  Delegates*  So  that  the  queftion 
now  was  not  upon  the  merits,  whether  there  really  was  a  marriage 
or  not,  but  only  upon  the  courfe  of  the  ecclefiaftical  cotirts,  whe- 
ther the  Judge  in  this  cafe  ought,  to  have  admitted  Mr.  Williams 
to  his  fupletory  oath,  as  a  perfon  that  had  made  a  femiplena  pro' 
bntio  of  that  which  he  was  then  to  confirm. 

The  queftions  before  the  Delegates  were  two :  i.  Whether  tht 
fuppletory  oath  ought  to  be  adminiftered  in  any  cafe,  taenforce 
zjemiplena  probatio  ?  7,  Admitting  it  might,  whether  the  evidence 
in  this  cafe  amounted  to  tl  femiplena  probation  fo  as  to  intkle  Mr* 
Williams  to  pray  that  his  fuppletory  oath  might  be  received  ? 

[  8i   ]  I.   As  to  the  firft,  it  was  argued  to  be  againft  all  the  rules  of 

the  common  law,  that  a  man  fhould  be  a  witnefs  in  his  own 
caufe.  It  is  not  allowed  in  tlie  temporal  courts  in  any  cafe  bot 
that  of  a  robbery,  which  being  prefumed  to  be  fecret,  the  party 
is  admitted  to  be  a  witnefs  for  himfelf.  In  the  temporal  courts  no 
man  can  be  examined  that  has  any  intereft,  though  he  be  no  party 
to  the  fuit,  for  fninima  exceptio  tollit  facromentum  juratoris*  On 
the  other  lldc  many  authorities  and  precedents  were  cited  out  cf 
the  civil  law,  to  prove  this  pradice  of  allowing  the  fuppletory 

oath. 
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patlu  And  therefore  the  court  held,  that  by  the  canon  and  civil 
law  the  party  agent,  making  a  femiplena  probath,  was  intitled  to 
pray  that  his  fuppletory  oath  might  be  received.  And  though  it 
be  againft  the  rules  of  the  common  law,  yet  this  being  a  caufe  of 
ecclefiailical  conuzance,  the  civil  and  not  the  common  bw  is  to 
be  the  meafure  of  their  proceedings,  and  therefore  this  pradice 
bong  agreeal^le  to  the  civil  law,  is  well  warranted  in  all  cafes 
where  the  civil  law  is  the  rule ;  and  the  exercife  of  it  lies  in  ar^ 
htriojuiliaf* 

2.  It  being  therefore  eftabliflied,  that  a  perfon  mMngfimspIena 
prtfbatlo  is  intitled  to  his  oath  ;  the  next  queilion  was,  what  is, 
according  to  the  notion  of  the  civilians  and  canonids,  ^femiplena 
frobatiom  With  them  it  was  argued  on  behalf  of  the  Lady,  that 
nothing  is  efteemed  as  a  plena  probation  unlefs  there  be  two  pofi- 
thre  unexceptionable  witnefTes  to  the  very  matter  of  fa£t,  as  to 
the  marriage.  That  a  femiplena  probatioy  which  is  the  next  de- 
gree of  evidence,  is  what  is  affirmed  by  the  oath  of  one  witnefs  as 
to  the  principal  fa£b,  and  confirmed  by  concurrent  cirpum- 
Ilances^ 

And  \fty  It  muft  "be  per  unum  ieftem.  2Jlyf  Evidence  that 
concludes  neccfTarily,  and  not  by  prefumption.  3^/j;,  That  has 
no  prefumption  to  encounter  it  j  and  ^hly^  The  witnefs  muft  be 
hone/la  perjona. 

That  matrimonial  caufes  require  the  greateft  certainty ;  and 
where  that  is  the  folc  queilion,  the  proof  ought  to  be  fuller,  than 
where  it  comes  in  by  incident,  as  on  granting  adminiiliation* 

To  this  it  was  anfwered  on  the  other  fide,  ihzt  femiplena  prth- 
taiio  implies  no  more  than  what  the  common  lawyers  call  pre* 
fumptive  evidence;  and  that  is  properly  called  prefumptive  evi- 
dence, which  has  no  one  pofitive  witnefs  to  fupport  it,  but  re- 
iics  only  on  the  ftrengch  qi  circumftances.  And  when  there  is 
One  witnefs,  who  dcpofes  directly  to  the  principal  faft,  this  im- 
rncdiately  ceafes  to  bear  the  name  of  prefumptive,  and  aflumes 
that  of  pofitive  evidence.  And  that  w})icli  in  the  temporal  courts 
pifTcs  for  fofiiive  evidence,  is  the  fame  degree  of  evidence  with  r  82  1 
X\\z  plena  prcbvlio  of  trie  canoniRs  and  civilians.  The  fuppletory 
Oath  does  /;;  vi  termir.i  import,  that  there  has  been  no  one  pofi- 
tive witnefs  to  the  principal  fact ;  and  he  that  demands  to  be  ad- 
mitted to  take  his  oaili,  does  thereby  admit  that  he  has  produced 
no  conclufive  evidence  to  the  point  in  ifTue,  and  tlierefore  purs 
ii'fj  fungiiur  ojlfuio  tefis. 

There  is  no  fixing  the  bounds  of  a  fcmipler.a  prohatio\  for  in 
many  cafes  circumitanccs  may  overbear  pofitive  evidence,  and 

then 
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then  if  tliofe  circumftanccs  ihould  not  be  cftcemed  to  amount  to 
ql  femipiena probation  when  the  pofitive  evidence  would  exceed  it; 
tiiat  would  be  to  overthrow  the  pofitive  evidence,  by  that  which 
is  not  fo  ftrong. 

Sctrnplena  prohailo  therefore  they  concluded  to  be,  that  degree 
of  evidence  which  would  incline  a  reafonable  man  to  cither  fide 
of  the  queftion  ;  and  implies  in  the  notion  of  it,  that  a  pofitive 
witnefs  has  not  depofed  to  the  principal  faft.  And  in  this  cafe 
though  there  was  no  pofitive  couclufivc  evidence,  but  only  fuch  as 
depended  on  circumftanccs,  as  conftrflions,  and  letters,  and  un- 
ufual  familiarities  ;  yet  the  court  thought  it  amounted  to  a  Jem" 
plena  probatlo^  and  confequently  that  the  dean  of  tlie  Arches  had 
done  right,  in  admitting  Mr.  Williams  to  his  fuppletory  oathj 
and  therefore  they  difmiffed  the  appeal  with  150/.  cofts.  '  N.  B. 
Before  this  appeal  upon  the  point  of  the  gravamen^  the  Judge 
below  had  given  fentence  iti  principali  in  favour  of  the  marriage, 
and  the  appealing  upon  tliis  collateral  point  was  only  to  protraft 
the  time.  To  obviate  this  tlic  court  of  Delegates,  inftead  of  re- 
mitting the  caufe  to  the  Arches,  retained  it  ad  injlsntiam  partis^ 
and  1 1  DeccmhiT  1718.  heard  it  upon  tlie  merits,  and  confirmed 
tlie  former  fentence. 


What  cofts  are 
tt>bf  given  in 
prohibition. 
Pore.    34?. 
S.  C.  cited 
Anun.  396. 

(.1)  Fort.  345- 
but  not  S.  P. 

{I)  Rep.  Pr.  in 
C.  B.  II.  by  the 

name  ot  fVUis  v. 

(0  8  Mod.  738. 
but  not  S.  P. 

C  83] 


Sir  Harry  Haughton  vcrfus  Starkey,     In  Scacc'. 

AFTER  judgment  for  the  plaintiff  in  prohibition,  the  quef- 
tion was,  wliat  cofts  ought  to  be  allowed,  the  (latuteofS 
45)^9  ly,  ^.  I :.  giving  cofts  in  fuits  upon  prohibiti$m \  and  whe-* 
ther  they  ihoulJ  be  computed  from  the  firft  motion,  or  only  from 
the  djcl;!r.nion,  was  the  doubt.  Upon  fearch  it  was  found  to  be 
the  courfe  of  all  tlic  courts  (/?),  to  tax  only  from  the  time  of  de- 
daring,  except  1:1  two  inftances.  Ends  v.  Jachfon^  B*  R*  2  Geo. 
anil  (/J  Br^wn  v.  ^Liirner  et  nV  in  C  7>.  where  they  were  allowed 
from  the  iirft  moiluii.  And  of  this  opinion  were  all  the  Judges, 
as  B-iron  /♦jrAy^ /;t'  iiiiorrrKrd  mc.  And  all  the  officers  were  di- 
rected* for  the  future  to  a!i  ;\v  rhc  cofts  of  the  firft  motion.  And 
aftcnv.iri's,  /iV/.  12  6V3.  /*.  R,  inter  Sivctr.cim  et  Arcktr  fr),  it 
was  ihited  in  tlic  f.rjie  manner,  and  agreed  to  be  the  uniform 
practice  ever  fiiicc;  wwiXPiif.  1  Cc^.  2.  between  SirTtomas  Bury 
and  Cfc/Sy  the  faiv.e  (loulit  wiis  raiied  by  a  new  mafter,  and  tlie 
court  oriLrcd  coIU  from  ihe  iiift  motion  (i). 


(1)  Pj.?,  1062.  a':J  Ca/.  .v;;.- •,  C.  B.  th::t  the  plaintiff  in  prcVi- 

hard^   <9n.  S   C.     lilt  Bcii:.:j:n  bition  fiiail  cnly  have  colls  from 

I  ricLnan^  Mich,   7  OVff.   i.  llcp,  the  time  of  ranking  his  rule  fcr 

Prac*  iuC»B*  ai.  reports  that  it  the  writ  abfolute,  es  <if}de  Baltmr 

"^         Aanding  order    iu  \,Hilliam^,  CLrh  Baru€s  130. 
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Dominus  Rex  verfus  Inhabitantes  de  Haughton. 

UP  O  N  a  fpccial  order  the  cafe  was  ftated,  That  about  five  scTcral  hirings 
years  fincc  one  John  Evans  was  hired  into    the  parifli  of  and  fcrvices  for 
haughton  from  AJb  Wednefday  to  Chr'ijlmas  ;  that  at  Chrf/lmas  he  \^^  ^^^^f 
went  home  to  his  father,  who  lived  in  another  pariih,  took  his  i  Sc/r.  Ca.  p. 
clothes  with  him,  and  ftaid  a  week.     That  then  he  returned  to  '36.  No.  1*4. 
Haughtony  and  hired  himfclf  to,  and  fcrved  the  fame  mafter  eleven  JP^g   ii6.^s.*C. 
months.     Then  he   went  home  again,  to  his  father  for  a  week, 
and   returned,    and   was   hired   and   ferved   the   fame   mader 
other  eleven  months.     That  then  by  agreement  between  the 
mafter  and  him,  and  to  avoid  a  fettlement  in  Haughton^  he  went 
home  to  his  father  for  a  week,  and   afterwards  fen'ed  the  fame 
mafter  for  five  weeks.     And  there  being  fo  many  hirings  and  fer- 
Vices,  the  jufticcs  adjudge  the  fettlement  in  Haughton. 

Denton^  Reeve  and  Foley  moved  to  quafii  this  order,  tliere  be- 
ing no  a£lual  hiring  and  fcrvlce  for  a  year,  both  which  the  ftatute 
of  3  far  4  JiF.  £^  A/,  r.  II.  requires.  Mich.  9  jinn.  Paroch.  Rud* 
fwicke  V.  Dunfohy  Salk.  535.  there  was  a  hiring  for  a  quarter  of 
a  year,  and  afterwards  for  half,  and  then  for  another  half  year, 
and  a  fcrvice  for  all ;  l>ut  this  was  held  to  be  no  fettlement.  ////. 
10  ^.3.  Parcch*  Overton  v.  Sie%renton  (i),  there  was  a  hiring 
and  fcrvice  for  half  a  year,  then  a  hiring  for  a  whole  year,  and 
a  icnice  for  half;  and  this  was  held  to  be  a  hiring  and  fer- 
>'ice  for  a  year,  and  the  fettlement  in  that  parifii.  So  Pof.  I 
Ga  B.  R.  Rex  v.  Inhabitantes  de  Brightivcl/  in  Berks  (2),  there 
^as  a  hiring  and  fervice  from  three  weeks  after  Michaelmas  1 712. 
^0  Michaelmas  1713.  then  a  hiring  to  the  fame  mafter  for  a  year, 
and  a  fervice  for  eleven  months,  and  thefc  two  hirings  and  fer- 
vices  were  held  to  gain  the  fervant  a  fettlement.  Paf.  1  Geo. 
Parocht  Pepper  Harrow  v.  Frenrham  (2)9  a  hiring  and  fervice 
from  3  October  to  Michaelmas^  and  the  ferv  ant  at  the  matter's  rc- 
S^ift  ftaid  fo  long  after  as  brought  the  year  about ;  but  this  was 
tdd  no  fettlement.     Mich.   1 2  Ann.  Paroch*  HorJ/jam  v.    Skip^ 


(0   Buir.  S.  C.    549.       Fort,  fame  way.     Bat  in   Ca/.  of  Sttt. 

516.     I    Ld,   Raym.    426.     Sett,  and  Rem.  No.  80.  p.  56.  the  fact' 

fl"^  Rem.  255.  pi.  295.     3  Salk.  "  that  the  fervant,  at  the  mailer's 

257.      12   Med.  224.      But   all  requcll,    lUid    fo   long    after  as 

inaccurate  except  the  firfl.  brought  the  year  about,"  is  omit- 

(2)  Foley  154.      10  Mvd.   287.  ted,   and   it  is   faid,   that  it   was 
\^'Jf.Ca.  92.  S.  C.  adjudged  a  fettlement  upon   the 

(3)  Foley  135.      10  A/t«/.   293.  ground    that  this  was  a  fraud u- 
li-it.  3 22.   report  this  cafe  in  the  lent  hiring  to  evade  the  ilatutc. 
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ley  (4),  there  was  a  hiring  from  19  February  to  Maytide  from 
thence  to  Lady-day^  then  to  May^tide  again,  then  to  Ladf'day^ 
and  then  to  the  next  Maytlde  \  but  there  being  no  contra£k  for  a 
year,  the  court  held  it  no  (ettlement. 

r  g .  -1  HawUns  contra.  A  fervant,  whilft  fuch,  is  Hot  removeable  bjr 

'      ■  any  aft,  when  a  man  is  hired  for  a  year  in  one  parifli,  and  ferves. 

the  laft  quarter  with  his  mailer,  who  removes  into  another  parifh^ 

yet  the  fervant  gains  a  fettlement,  as  has  been  adjudged,  not- 

withftanding  the  aft  fays,  a  hiring  and  Jerviiefor  a  year  in  any  pa^ 

Br  31  Qeo.  ft.     rijh.     Mich.  I  Geo.  Paroch.  St.  George  v.  St.  Catherine,  where  the 

pr^dcriiund    ^^^^^  rcmovcd  at  half  a  year*s  end.     The  ftatute  fays,  appren- 

ky  any  deed,       tices  bound  out  by  indenture ;  and  yet  it  has  been  extended  to  thpfe 

writing,  or  con-  bound  out  by  deed  poll.     So  tlie  ftatute  of  Gloucefter  as  to  wafte 

i^diy^^ftTl^d,  ^^^  ^^^  extended  beyond  the  letter,  rather  than  it   fliould  be 

gains  a  fettle-     evaded.     In  the  prefent  cafe  it  plainly  appears,  that  this  was  a^ 

nocnt,  although  contrivance  from  the  beginning:  to  exempt  this  parifli,  by  fending 

It  18  not  indented.  ,  •  i  i_  j  r  r  »     /  o 

Kuit  ncti  to  %d.    him  away  at  eleven  months  end* 


tditioH. 


Foley.  He  needed  not  to  go  away,  to  avoid  that  which  he  Could 
not  have  g^ncd  by  ftayjng. 

C»  J.  This  is  plainly  a  defign  to  fevc  this  parifli,  and  I  fup- 
pofe  all  the  pai  ilhioners  have  agreed  never  to  hire  any  fervant  for 
a  year.  The  ground  of  the  (tatute  relating  to  fervants  was  that 
a  perfon  who  had  ftrength  of  body  enough  to  hire  himfclf  out  for 
a  year,  would  when  that  year  is  expired  be  able  to  fupport  him- 
felf;  and  the  fame  re afon  holds  in  the  cafe  of  apprentices.  I  am 
afraid  we  cannot  interpofc  in  this  cafe,  but  it  is  proper  the  legifla- 
ture  fliould. 

Pratt  J.  We  muft  take  the  law  as  it  ftands,  and  follow  former 
refolutions ;  for  the  feffions  have  ever  fince  for  the  moft  part 
adej  puifuant  to  thofe  refolutions  ;  and  if  we  fliould  do  other* 
wife,  it  will  introduce  the  utmoft  uncertainty  and'confufion  ;  and 
little  rcfpeft  will  be  paid  to  our  judgments  if  we  overthrow  that 
one  clay,  which  wc  refolvcd  the  day  before.  The  ftatute  exprefsly 
requires  a  hiiing  and  fcrvice  for  a  year ;  and  it  is  admitted  that  ic 
therti  was  but  0:1  e  hiving  and  fervice  for  eleven  months,  that 
would  give  no  fettlement ;  and  why  any  fiibfeqnenthirings  of  the 
fame  nature  Oiould  gain  him  one,  I  cannot  inr<)gine.  The  reafon 
of  liirij)«j;  fervants  at  firft  for  eleven  months  cnlv  is,  becaufe  the 
fervant  may  prove  i  Jlc  and  good  for  nothing,  and  the  mafter,  as 
a  prudent  man  ought  to  do,  avoids  Iningn^.g  a  charge  upon  tlie 
pariiii,  till  he  has  had  experience  of  the  diligence  and  fidelity  of 
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Idsfervaat:  and  when  he  has  had  eleven  months  experience- of 
his  diligence  and  fidelity,  then  if  he  hires  him  a  fecond  time, 
that  is  grounded  upon  his  good  fervice  during  the  former  hiring^ 
but  ftiU  the  fecond  hiring  muft  be  as  full,  as  if  the  firft  hiring 
were  out  of  the  cafe,  and  if  the  firft  hirjng  were  out  of  the  cafe, 
dien  the  fecond  would  (tapd  in  the  fame  parity  of  reafon  with 
what  I  mentioned  before,  a  iingle  hiring  and  fervice  for  eleven 
months^  which  it  is  agreed  will  give  no  fettiement* 

If  there  was  any  fraud,  the  juftices  (hould  have  examined  into      [  85  ] 
it.    We  cannot  judge  of  the  fa£t,  but  the  law  upon  xhchGt^  See  Burr.  Sett. 
I  Feni,  310.     Penjand  and  refufal  is  evidence  of  a  convcrfio??  to  ^'^^^^' 
a  jury,  but  not  to  the  court,     i   Roll.  Mr.  523.     10  Cb.  56,  *' 
HA.  187.  I  ^/rt.  401.     I  Std.  127.     Hutt.  10.     Salk.  531. 
If  that  cafe  of  the  pariihes  of  Overton  and  Steventon  was  open 
agtio,  I  fliouid  not  readily  go  into  that  opinion* 

The  court  took  time  to  confider  of  it,  and  at  the  end  of  the 
tenn  they  held,  that  as  the  law  now  (lands,  the  feveral  hirings 
and  fervices  that  were  dated  could  give   no  fettiement.     They 
tttdit  would  be  dangerous  to  depart  from  the  {a)  words  of  the  fta-  (tf)lV#/^.i43; 
tttte,  and  if  they  once  did,  they  fliould  never  know  where  to  ftop.  ^*  ^*  '*•  ***•  ^^• 
Wherefore  the  order  was  quaflied. 


Eafter  Term 

4  Gcorgii  Regis,      In  B.  R. 


Sir  John  Pratt,  K^it.  Lord  Chief  Jujlice. 
Sir  Littleton  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  (Jnfi^^^^* 

Sir  John  Fortefcue  Aland,  Knt.       J 
Nicholas  Lechmere  Efquire^  Attorney  GeneraU 
Sir  William  Thompfon,  Knt.  Solicitor  Generals 


^f'lemcrandu'iH  :  This  term  the  Lord  Chief  Jufticc  Parker 
was  made  Lord  Chancellor,  and  Mr.  Jufticc  Prati 
fucceedcd  him  as  Chief  Juftice,  and  Mr.  Baron  Fcr^ 
tejcne  came  down  into  the  Kind's  Bench,  and  was 
fucceeded  by  Sir  Francis  Page  the 'King's  Serjeant, 
and  Sir  Edward  Nor t hey ^  Knt.  was  removed  from 
being  Attorney  General,  and  Nicholas  Lechmere^  Ef- 
quire,  was  made  Attorney  in- his  room. 


Anonymous. 

„  -ju- ,  <ja  In  T^  ^^  ^  '*'^'^*^  ^'^^  returnable  30th  Jannar^^  and  the  bail-bond 
rules,  unlcfi  tlic  X  alllgkicJ  the  4tii  of  Ftbn-ary^  between  which  and  3oih 
firftor  Uft.  J.mtdary  a  Sumlj'y  happened.  Et  pet  Curiam  :  It  is  well  affigncd, 
**^   *^  for  Sunday  is  to  be  rcckoiitd  as  one  of  the  four  days  (die re  being 

no  more  allowed  in  actions  laid  in  London  or  MiddleJtM  ( i  }•    And 

ib 


(^0  But   if  the  fourth  day  be     Hgnnbic  till  after  A/i?».'/tfi'.    Stur^Ity 
Su!*.:ujj  the  uaii  bond  ib  z;u:  af-     v.    ^'iUff,   pjl.   7S2.      Bullock  v 

Lin.  J* 
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lb  it  IS  in  rules  to  plead,  except  the  firft  or  laft  day  happen  upon 
a  Sunday ;  with  this  HifFerence,  that  if  the  rule  be  given  upon  a 
Sunday  it  ^ees  for  nothing,  but  if  it  expires  upon  a  Sunday,  the  de- 
feodant  has  all  the  next  day  to  plead  in. 

LW«,  p9/f,  914.  and  if  the  until  fix  days  after  the  return  of 
adion  be  bud  in  any  other  county  the  writ.  Jmf,  Pra/f.  K.Bm  148. 
ordty,  the  bond  is  not  alEgnable     i  Cromp.  Prad.  75. 

Lanquit  verfus  Jones. 

TH  E  Sheriff  returned  to  zferl  facias^  that  the  defendant  is  Rulem  biihop*« 
clericus  beneficiatus  nullum  hahens   laicum  feodum  within  his  executor  to  re- 
bailiwick  ;  whereupon  ^  fieri  facias  de  bonis  ecclefinfticis  iffued,  di-  STow  «^1*^ 
fe£led  to  the  late  bifliop  of  Sm-um  in   one  caufe,  and  in  znoxhct ficjik'u. 
between  the  fame  parties  direded  to  the  prefent  bifhop.     And 
Upon  affidavit  that  the  debts  were  levied  thereupon,  the  court 
niadc  a  rule  upon  the  executors  of  the  firft  bi(hop,  to  return  the 
&rit  writj  and  upon  the  now  bifliop  to  return  the  fecond. 


Drake  verfus  Taylor. 

TH  E  Ticar  libels  for  tithes  of  turnips,  and  lays  his  title  to  where  th^ 
them  by  prefcription   and  endowment.     The  defendant  queftioni8,whe» 
pleads,  that  there  is  a  reftory  impropriate,  and  that  time  out  of  orl'ic^Ve  t^' 
*Kauid  the  rcQtcx  has  taken  tithes  of  turnips.     And  lad  term  he  titled  to  tithes, 
■**OTed  for  a  prohibition  pro  dfeEiu  triatlomsy  and  obtained  a  rule  J?°  prohibition 
%£^.     And  now  Reynolds  Serjeant  came  to  flicw  caufe  againft  a    ^'* 
Prohibition,  for  that  turnips  are  a  late  improvement  in  Norfolk 
('^here  the  matter  arifes)  and  quoted  2  Roll.  Ahr,  3io,  Z.  5.  !• 
^«    And  where  the  matter  is  originally  of  ecclefiaflical  conuzancc 
^nmixt  with  any  temporal  ingredient,  no  prohibition  lies.     The 
"^jcar  is^nmtfyJw*/^  intitled  to  nothing,  unlcfs   he  fhews  a  right 
either  by  prefcription  or  endowment.     Thefc  endowments  are  of 
^n  ecclefiaftical  nature,  and  fo  is  the  extent  of  them.     For  anci- 
ently and  ubtil  the  ftatutes  of  15  i^.  2.  c.  6.  and  4  H.  4.  r.  12* 
^ordinary  endowed  the  vicarage  at  his  difcretion.  In  2  BrownL 
3^.  it  is  faid  and  agreed,  that  if  there  be  a  parfonage  impro- 
priate, and  a  vicarage  endowed,  and   there  be  any  difference  be- 
tween them,  it  fliall  be  tried  and  determined  by  the  ordinary.  In 
Scaccario  et  in  C.  B.  this  probition  has  been  denied. 

Tcrki  contra.  That  rulc%hich  has  been  laid  down,  will  not  be 
iofifted  upon  now-a-days,  for  the  clergy  will  not  pretend  to  be 
exempted  from  the  ten«poral  jurifdi£tion  merely  becaufe  they  are 

Vol.  !•  H  cede- 


S8  Eaftcr  Term  4  Geo. 

eccleflafticks.  But  in  this  cafe  both  parties  are  not  eccleliafttcksi 
for  the  libel  is  againft  the  parifhioner,  and  it  lays  a  cuftom  which 
is  denied  and  muft  be  tried,  and  that  has  always  been  good  ground 
for  a  prohibition.  We  do  not  pray  it  for  defcdl  of  jurifdidion, 
but  w^nt  of  trial  of  the  prefcription,  which  is  what  the  vicar 
grounds  himfelf  upon  in  making  his  title  to  the  tithes ;  and  the 
quedion  is  not  Upon  the  endowment,  though  I  admit  the  pre- 
fcription  fuppofes  an  endowment. 

C.  J.  Though  both  parties  arc  not  ecclefiafticks,  yet  the  thing 
in  controverfy  belongs  either  to  one  ecclefiaftick  or  another,  for 
either  the  re^or  is  intitled  to  the  tithes  or  the  vicar,  and  what 
matter  is  it  to  the  parifliioner  who  has  them  ?  for  he  can  only  pay 
them  to  one.  This  is  properly  a  difpute  what  belongs  to  the 
vicar  upon  the  endowment,  and  that  evidence  which  will  intitle 
h'm  to  a  fentence  below,  will  not  enable  him  to  recover  herej 
and  therefore  I  am  againft  a  prohibition.  To  which  Powjs  and 
Eyre  Juft ices  agreed.  Etper  Pratt].  If  we  fhould  grant  a  pro- 
hibition in  order  to  try  the  cuftom,  and  it  ftiould  be  found  againft 
the  cuftom,  yet  that  will  not  determine  the  queftion  upon  the 
endowment  \  and  therefore  we  ought  not  to  draw  them  out  of 
that  court,  which  may  properly  determine  the  whole  matter. 
And  befides  in  the  fpiritual  court  fifty  years  makes  a  prcfcription, 
though  it  will  not  here.  The  rule  for  a  prohibition  was  dif- 
charged  ( i ). 


(1)     In    a    fuit  by   the  vicar  hibition   (hoold  go.      Bnrtmt   v. 

againfl  the  leffee  of  an  im propria-  HolUsy    Fit%.   78.      Fide-^  Cin. 

tor  of  a   rcdlory    for   the   fmall  Dig.  tit.  Prohi^iiiom,  (G.  6.)  and 

tithes;  and  the  hay  tithes  of  the  the  opinion  of  the  Chief  Baron 

glebe,  which  he  claimed  by  pre-  himfelf  there  in  point  with  the 

fcription  and   endowment.     The  prefent  cafe, 

court  of  B.  R.  inclined  that  a  pro-  , 

Wallis  ver/us  Scott* 

v^cre  a  fpeciai  rT^  H  E  plaintiff  declares,  that  the  defendant,  in  confideration 
xcqufft  is  lie-  J[]  the  plaintiff  would  make  him  a  fet  of  fails  wortli  45  /.  pro- 
le*dirl«jVan/  "  ^^^^^  ^^  P^Y  ^^  much  for  them  upon  requeft  ;  and  avers,  that  he 
where  not.  made  thc/aid  fails  ;  and  the  defendant  although  often  requefted 
Bull.L.  N.  P.  Ycfufes  to  pay.  Dewurrer  inde.  And  Branthivayte  Serjeant /iv 
i)ig.'iit.Vleadlr,  diftiidente  argued,  tliat  this  being  a  fpeciai  contraft,  tlie  plaintiff 
(C.  70.)  366.      n;uft  iBew  a  performance  of  all  on  his  part,  which  he  has  not 

done  \    for  he  has  not  averred   that  he  made  the  fails  worth  45  /. 

and  if  they  were  not  worth  it^  the  defendant  is  not  chargeable. 
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SecmJly^  The  adion  being  founded  upon  the  breach  of  con-  » l^^-  4^- 
trad,  there  ought  to  be  a  fpecial  rcqueft  laid.     For  this  differs  Liuw-a^* 
from  the  cafes  where  there  is  a  precedent  debt  or  duty  whereon  Pu^h.  x6o! 
to  ground  the  promifc,  for  there  I  admit  the  adion  is  a  rtqucft.  ^|"«.2.4z.  73. 
2Cro.  183.     The  defendant,  in  confideration  the  plaintiff  being  uJ.Vq. 
an  inn-keeper  would  entertain   the  defendant's  commiHioners,  L.u.  acS,  209. 
promifed  to  pay  for  their  lodging  and  diet  upon  rcqueft  ;  and  there  q^\y^^'  • 
being  nothing  but  the  general  licet  fapius  requifii\  judgment  was  win.  a.* 
arreiled  upon  that  diftindiion,  between  a  collateral  contraft  for  a 
thing  m^^/\  and  a  precedent  debt  or  duty.     And  to  the  fame 
porpofe  is  a  Cro.  523.     In  2  SnumL  32.     AJfum{jit  on  mutual 
promifes  to  perform  an  award,  or  pay  each  other  40  /.  upon  re- 
queft,  and  in  an  aQion  for  the  40  /•  the  declaration  was  held  ill, 
becaufe  no  requeft  was  alledged,  and  the    former  cafes  and  dif-       [  89  ] 
ferences  were  agreed.     Here  is  no  money  to  be   paid  till  two 
things  axe  done,  neither  of  which   appear,  i  •  the  making  the 
tuis  of  fttch  a  value,  and  a.  a  requell  to  pay  for  them. 

Torke  contra.  In  aftions  upon  the  cafe  the  plaintiff  may  lay  it  as 
he  can  prove  it,  and  is  not  obliged  to  a  general  indebitatus  ajfump* 
}u    The  value  is  part  of  the  defcription  of  the  fails,  and  there- 
fore when  we  aver  we    made    the  aforefaid  fails,  velaturas  pra- 
ii^las^  that  takes  in   the  whole  defcription.     As  to  the  requeft, 
the  licet  ftpius  requiftf  is  fufEcient.     But  if  r.ot,  yet  the  want  of  a 
Special  requeft  ought  to  have  been  fliewn  for  caufe  of  demurrer. 
The  cafes  in  Crokec^n  never  be  law,  for  they  are  after  a  verdi£l, 
when  the  court  will  intend  a  requeft  proved,  and  fo  is  Pop.  i6o. 

Brantlnvayte  replied.  It  is  admitted  that  the  value  ought  to  be 
'ivcrred,  and  the  only  queftion  now    is,  whether  it  be  or   not. 

FradiSF  will  not  be  a  fufficient  averment.  In  Tek\  36.  Trcf- 
pfs  for  taking  goods /I  ^<^/i^  of  the  pUintiff,  and  judgment  ar- 
rcftcd  for  the  infulHciency  of  averring  the  property.  Thefe  cafes 
i*  to  the  requeft  being  after  a  verdift,  the  argument  holds  afor' 
tim'xn  this  cafe,  which  is  on  a  demurrer.  The  general  lequcft, 
^  alledged,  may  be  fince  the  action  brought,  and  this  at  nioft  is 
but  an  executory  promife. 

Prtvys  J.  [nhftntibus  Parker  et  Pratt)  thought  the  prad'iclas  ve^ 
loiuras  vtzs  fufficient.  Et  per  Eyre  J.  I  do  not  think  the  value 
need  be  alledged;  but  if  it  need,  yet  the pradicl'  takes  it  in,  for 
i/  the  value  be  part  of  the  defcription,  then  it  is  averred  that  the 
plaintiff  made  fuch  a  fet  of  fails  as  was  agreed  upon  (that  is)  a 
fet  of  fails  which  anfwers  every  parr  of  the  defcription.         * 

Wlicre  notice  or  a  requeft  are  by  law  neccffary,  there  the  ge- 
neral averment  will  not  be  fufficient ;  but  it  muft  be  particularly 
fetforth^  that  the  court  may  judge  whether  the  notice  or  requeft 

Ha  were 
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were  fufiicient.  But  in  this  cafe  I  take  it  no  rcqueft  was  neceila* 
ry,  for  on  the  making  the  fails  the  money  immediately  becomes 
due.  If  I  promife  a  taylor,  th^t  in  confideration  he  will  make 
me  a  fuit  of  cloatlis,  I  will  pay  him  fo  much}  there  needs  no  re • 
quell,  for  as  foon  as  he  has  done  his  part,  there  is  a  duty  veiled 
in  him.  And  this  differs  from  the  cafes  where  the  payment  is  to 
be  to  a  third  perfon,  or  where  an  award  direfts  a  requeft* 

Afterwards,  the  court  being  full,  Branlhwayte  mentioned  Crom 
Eliz.  773.  91.  Hutt.  107.  And  Torke  ^MOitA  TdL  6€j  111. 
3  BuIJf.  258.  2  Cro,  639.  And  the  former  cafes  of  2  Cro.  183, 
523.  were  denied /^r  Eyre  ].  and  judgment  given  for  the  plain- 
tiff. 


[  90  j      Dominus   Rex    ver/vs    Inhabitantes    de    Ivinghoe    in    Com* 

Bucks. 

Where  there  it  ^\  N  a  fpcctal  Order  of  feffions  the  cafe  appeared  to  be.  That 
an  hiring  for  a  v^  one  NicMtij  Toiwg^  being  legally  fettled  in  the  pariih  of 
year,  and  a  fer-  QMefbur^  was  at  Mlchaelmas   17 15,  hired  into   the  parifli  of 

vjce  for  part  to  a    r    •      7       i        <v  #     rr   •    i  r  i-  n       i       j     -n    a^-  i      # 

Granger,  yet  if   Ivmgkoe  by  Joh  Ktiighty  to  icrvc  him  as  a  lliepherd  till  Altchaeh 

there  be  no  dif-  mas  following.     That  he  entered  upon  tlie  fervice,  and  conti- 

^^fZ^axtU  ""^^  ^»'^^  ^'"^^'^  *^"  Lady  day  y  who  then  paid  him  half  a  year's 

a  fetticment.       wagcs,  and  left  the  farm  to  one  Sm'tth^  who  entered  and  took  all 

J  Scrr.  Ci.  p.      the  ftock  and  fcrvants,  and  in  harveft  time  took  Young  off  from 

Caf.  of'sett/ind  ^-^P^^g  fl»c€p,  and  fet  him  to  harveft  work,  for  which  he  paM 

Rem.  pi.  109.    him  5.r.  extraordinary,  and  at  the  year's  end  paid  him  the  other 

?•  ^''   Jf"^^-      half  year's  wages.     That  Knight  when  he  left  the  farm  never  told 

name  of  joy/or  J  Noting  he  was  no  more  his  fervant,  nor  were  there  any  tranfac- 

and  SMu'ry.     tions  between  them  two  towards  diffolving  the  contra£l ;  neither 

did  Totmg  ever  make  any  new  contrail  with   Smith  for  the  laft 

half  year.     And  tlie  juftices  adjudge  the  fettlemenc  in  IvifighoCf 

where  the  hiring  and  fervice  were.  . 

Denton  moved  to  quafli  the  order.  Becaufe  to  make  a  fettic- 
ment there  mull  be  both  a  continuance  of  the  contrad,  and  fer- 
vice •,  both  wliich  were  broke  off  .at  the  half  year's  end.  Mich* 
l-lRaym.  c^  Anna  Pay'A'h*  Rudfwick  tt  Dumfde^  Sa/k.  538.  There  was  a 
hiring  and  IItvicc  for  a  quarter  of  a  year,  then  for  half  a  year, 
and  alterwai  lis  for  another  half  year,  all  which  were  held  to  give 
no  fetticment. 


J512. 


2Vif.  By  8  v5*,9  W^.  3.  r.  30.  it  is  required,  that  the  party 
continue  in  the  fame  fervice  for  a  year.  There  muft  be  an  iden- 
tity of  the  fervice,  it  mull  appear  to  be  the  fame  mafter,  which 
iliis  is  not,  and  here  is  an  alteration  of  the  wages-  The  court 
will  not  coniiiier  what  is  moft  for   the  benefit  of  tlie  fervant,  but 


«.»nt/»h 
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wUch  is  the  proper  pariQi  to  be  charged ;  it  is  all  one  to  the  fer- 
Yant|  where  he  is  fettled. 

Rieve  contra.  It  being  exprcfsly  dated,  that  there  was  'no  new 
contra£b,  the  firft  muft  be  taken  to  have  continuance  all  the  year. 
And  if  Smitb  had  not  paid  Toting  the  lad  half  year's  wages,  no 
doubt  but  as  this  cafe  (lands  he  mij^ht  have  come    upon  Knight 
for  them.     The  5/,  (hew  he  was  Knight's  fervantall  along,  for 
odierwife  Smitb  had  no  occafion  to  give  him  that  extraordinary 
pay.    The  ftatute  does  not  require  an  identity  of  the  contract, 
for  Hi/.   10  IT.  3.  ParocV  Overton  et  Steventotiy  {a)  a  hiring  and  (<»)  Burr. S.  C. 
fenrice  for  half  a  year,  and  then  a  hiring  for  a  wliole  year,  and  a  R*y'm.  '^^e! 
fcrvicc*  for  half,  was  held  to  gain  a  fettlemcnt.     So  Pnfch.  i  Geo.  Fort.  3x6. 
B.  R.     Rex  V.   Inhabitantes  de  Brightivell  in  Com.  Berh^  there  ^"^-  ""f^^i^. 
was  a  hiring  and  fervice  from  three  weeks  after  Michaelmas  1 7 1 2  3  s.aic.  257. 
\Si  Michaelmas  171 3,  then  a  hiring  to  the  fame  mailer  for  a  year,  i»  Mod.  124. 
and  a  fervice  for  eleven  months ;  and  this  was  held  a  good  fet-  ^'  ^' 
tkmcnt.     The  ttatute  of  3  far  4  ^T.  (jT  Jl/.  r.  1 1.  fays,  that  a  J^";^'^"* 
binding  and  inhabitation  (Iiall  gain  a  fettlement,  fo  that  by  the 
words  a  binding   is  required;  and  yet  Trinity  13  W.  3.-B.  J?- 
hx  V.  Inhabitantes  de  Eccles  in  Com*  Norfy  it  was  held,  that  if  Foley  165. 
Ac  mailer  to  whom  the  binding  was,  afligns  his  apprentice  over  Jg^'  s^"'6g. 
to  another,  a  bare  inhabitation  forty  days  with  the  alTignee  gives     r'  #^1   i 
a  fettlement.    In  this  cafe  there  is  a  hiring  and  fcrvicc  for  a  year     L     ^     J 
mdie  parifli  oilvinghoey  and  tliat  is  fufficient. 

Lee.  By  13  Iff  14  Car.  2.  c.  12.  forty  days  inhabitation  gave 
t  fettlement.  But  it  being  found,  that  difeafed  and  diforderly 
perfons  often  came  into  pariihcs  and  (laid  out  the  time,  it  was 
thought  proper  by  the  ftatutes  of  3  ^  4  faf  8  £^  9  /^.  3.  to  re- 
quire a  hiring  and  fervice  for  a  year.  And  this  was  thought  a 
good  remedy,  becaufe  it  was  fuppofcd  no  body  would  incumber 
themfelves  with  a  fickly  or  diforderly  perfon  for  a  whole  year, 
who  perhaps  would  have  difpenfcd  with  them  for  forty  days. 
And  it  is  not  prefumed,  that  a  perfon  having  ability  of  body 
enough  to  fervc  a  year,  will  become  chargeable  5  and  he  is  looked 
On  as  bringing  fo  much  fubftance  into  the  parifli.  I  agree  the 
Word  fame  in  the  latter  (tatute  is  a  word  of  relation,  but  it  will  be 
btisfied  by  referring  it  to  the  fame  place.  Thofc  ftatutes  have 
always  had  a  liberal  conftrudlion,  as  before  3  k?"  4  /f .  ^  M.  Cm 
ir.  that  bearing  offices  in  a  parifli  amounts  to  notice.  Show.  I2» 
So  the  ilatute  fays,  any  unmarried  perfon  having  no  clililj  and  yet 
a  perfon  having  a  child  which  was  grown  up,  and  no  incumbrance 
to  him,  was  held  to  be  within  die  ftatute  (i).     So  Pa/ch.  lo 


(1)  AntboMy  V.  Cardigan y  Fort.  309. 

H  3  jinn^^ 
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Jnnjt^  'Regina  v.  ParocV  de  Jldenhanty  and  Mich.  1  Geo.  Si.  So* 
vhur's  Southwarh^  marrying  within  the  year  was  held  no  hind- 
rance of  the  fettlemcnt  [2).     Salk^  527,  529. 

Torke.  That  cafe  is  within  the  very  words,  for  the   ftatvte 
fpeaks  only  of  perfons  unmarried  at  the  time  of  the  hiring. 

C.  J.  The  flatute  requires  two  things ;  a  hiringi  and  a  coH'- 
tinuance  in  the  fame  fervice  for  a  year.  There  can  be  no  doubt 
but  that  in  this  cafe  there  is  a  compleat  and  perfeA  hiring  for  a 
year ;  but  the  queftion  turns  upon  tlie  fervice.  Half  of  it  was 
aftually  a  fervice  to  Knighty  and  the  reft  in  faft  was  a  fervice  to 
Smith ;  but  there  being  no  new  contraft  with  Smithy  nor  any  dif- 
folution  of  the  firft  contraft  with  Knight  \  it  feems  confidentblci 
whether  the  whole  (hall  not  be  taken  to  be  a  fervice  to  Knight* 
L  9^  J  As  if  I  lend  my  fcrvant  to  a  neighbour  for  a  week,  or  any  longer 
time ;  and  he  goes  accordingly,  and  does  fuch  work  as  my  neigh* 
bour  fets  him  about :  yet  all  this  while  he  is  in  my  fervicei  and 
may  reafonably  be  faid  to  be  doing  my  bufinefs  (3). 

If  the  firft  contraft  be  not  difcharged,  it  muft  have  a  continu- 
ance, and  uiuier  it  the  fervant  is  intitled  to  demand  his  wages  of 
the  firft  mafter.  And  the  5  /.  given  him  by  Smith  is  no  argument 
to  the  contrary,  no  more  than  if  in  the  cafe  I  put  before,  my 
neighbour  had  given  my  fervant  a  gratuity  for  his  extraordinary 
trouble.  What  agreement  there  was  between  Knight  and  Smithy 
non  cotjftatj  but  here  is  no  aft  done  by  the  fervant  that  ihews  his 
confent  to  change  his  mafter.  And  therefore  I  lake  this  to  be  a 
fervice  for  the  whole  year  purfuant  to  the  firft  contradl,  and  con- 
fcquently  the  fettlement  is  at  Ivinghoe,  where  the  fervice  was. 

A«u  13.  Powys  J.  The  private  rcafon  that  we  went  upon  in  The  King 

V.  the  Inhabitants  of  Haughton,  where  it  was  held  that  feveral  hir- 
ings  and  fervices  for  eleven  months  gained  no  fettlement  was,  be- 
caufe  if  we  (liould  once  get  out  of  the  ftatute,  there  would  be  no 
end,  and  by  the  fame  reafon  that  we  abated  one  day  we  might 
abate  two,  etjtc  in  infinitum.  I  think  in  this  cafe  the  fettlement 
is  in  Ivinghoe, 

Wk.  479*  Eyre  J.  And  fo  do  I.     This  is  a  contrafl:  for  a  year  between 

Knight  and  Toimgj  and  not  to  be  diflblved  during  the  year  with- 

(2)    Rtx  V.    Clent^    Foley    148.  (3)   Saimt  Peter*s  im  SeutdwUh 

Rex   V.    Sutton,    2   Sef,  Ca.    133.     ^nA  GooUJion  in  Kcnt^  fffi,   lajl* 
Rex  V.  Hanbury,   Burr.  S.  C.  $22.     S.  P. 
Rex  V.  j^llendaUy    3    Ttrm   Rej>. 
382  .S.  P. 

•ttC 
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oatboth  their  confents.     There  is  a^iually  no  confent  on  one 
fids,  and  but  an  implied  confent  on  the   other.     It  weighs  no- 
thing with  me,   that  SmM  paid  the  laft  half  year's  wages,  for  I 
look  upon  him  only  as  a  perfon  to  whom  the  fervant  was  lent, 
and  there  is  no  doubt  but  that  21?ung  might  have  demanded  the 
wages  of  Knight,    ^fhe  paying  tht  5  /.  is  fo  far  from  being  an  ar- 
gument that  the  contrail  was  diflblvedy  that  it  is  to  me  a  ftrong  evi- 
dence of  its  continuance  5  for   when  Smith  goes  to  fet  him  about 
hanreft  work,  no  fays  he^   I  was  hired  to  be  a  ihepherd,  and  had 
fmall  wages  accordingly ;  and  tliereupon  the  other  agrees  to  give 
him  5/.  an  equivalent  for  the  hardnefs  of  tlie  work. 

Fortefau  J.  The  difficulty  arifes  upon  the  word  fame^  which 
may  extend  to  mafter,  parifli,  and  bufmefs.  And  taking  it  in 
thofe  fenfes,  this  cafe  comes  within  the  words  of  the  itatute ; 
and  there  can  be  no  doubt  but  that  it  comes  within  the  reafon  of 
it,  for  he  is  no  more  likely  to  be  chargeable  now,  than  if  he  had 
actually  ferved  Knight  all  the  year.  Upon  the  reafons  which 
have  been  given,  I  think,  here  is  the  fame  mafter,  the  fame  fort 
of  fervice,  in  the  fame  parilh,  and  a  continuance  of  the  contradt 
throughout  the  whole.     The  order  was  confirmed  (4). 


t4)  Rixv.  Beccles,  Bun:  S.  C.   230.  pofi,    1207.     Rex  v.  Lado.i^ 
Burr.  S.  C.  179.  po/i.  1164.  S.  P. 

Dominus  Rex  ver/us  Motherfell.  C  93   ] 

T  T  P  ON  a  motion  for  a  new  trial,  the  judge  certified  the  fpe-  What  corpcra- 
yj  cial  matter  in  writing,  and  the  court  refufed  to  hear  any  bTi^^oTJl- 
affidavits  of  what  pafled  at  the  trial,  looking  upon  the  certificate  dcncc. 
of  the  judge,  who  was  an  indifferent  perfon,  to  be  of  a  much 
higher  nature  than  the  oath  of  the  party  intcrcftcd,  and  there- 
fore ordered  the  counfel  to  take  tlie  facb  as  it  was  ftated  by  the 
certificate,  and  not  argue  about  the  fad,  but  the  law  upon  the 
fa£l.  And  the  queftion  being,  whether  a  particular  matter 
offered  in  evidence  was  well  over-ruled  by  the  judge,  the  court 
faid,  that  if  he  had  rejcfted  that  whicii  was  good  cviilence,  it 
would  be  ground  for  a  new  trial ;  but  if  the  matter  ofTered  was 
not  legal  evidence,  then  the  firft  verdi<3  ought  to  ftaiid.  And 
as  to  that  thefa£l  was,  that  on  an  information  in  nature  of  a  quo 
nuarranto  the  profecutor  produced  in  evidence  a  book  which  ap- 
peared to  be  only  minutes  of  fome  corporate  afls  ten  years  ago,  all 
written  by  the  profecutor**  clerk,  who  was  no  officer  of  the  cor- 
poration. And  this  being  oppofed  by  the  other  fide,  as  having 
pevcr  been  kept  amongft^  or  efteemcd  as  one  of  the  corporation 

ti  4  booksj 


^j  Eaftcr  Term  4  Geo* 

books,  in  which  the  entries  were  always  made  by  the  town  deil^ 
and  there  being  fome  fufpicion  tliat  tliis  book  was  not  geniune» 
the  Judge,  before  he  admitted  it  to  be  read,  required  an  account 
where  it  had  been  kept  for  thefe  ten  years,  and  whether  any 
body  had  feen  it  before,  which  the  profecutor  not  being  able  to 
give  him  any  fatisfaftion  in,  he  rejefled  it.  Et  per  Qiridm^ 
Corporation  books  are  generally  allowed  to  be  given  in  evidence, 
when  tliey  have  been  publickly  kept  as  fuch,  and  the  entries  made 
by  the  proper  officer  5  not  but  that  entries  made  by  other  perfons 
mny  be  good,  if  the  town  clerk  be  fick  or  refufes  to  attend,  but 
then  that  mu(l  be  made  appear.  Whoever  produces  a  book,  muft 
cftablifh  it,  before  he  delivers  it  in.  We  often  make  people,  when 
they  produce  deeds,  give  an  account  where  they  have  been  kept, 
and  how  they  came  by  them.  Therefore  we  are  of  opinion,  this 
evidence  thus  offered  was  well  over-ruled,  andconfequently  there 
muft  be  no  new  trial  ( i  )• 


(1)  VUe  the  cafe  of  Thitford,    12  Fin,  Abr.  90.  ft.  16.     i^.  if 
not  S.  C. 


Hunt's  cafe. 

Mt.        r  I  1 H  E  court  granted  a  mandamus  on  i  Geo*  againft  mutiny 
Autc^i.  J^     and  defcrtion,  directed  to  the  juft ices  of  peace,  for  them 

to  compel  the  trcafurer  of  the  county  to  reimburfe  a  conftable  the 
extraordinary  charges  he  had  been  at  in  providing  carriages  on  the 
expedition  into  Scotland. 


f  94  ]  Between  the  Pariflies  of  Horncaftle  and  Bofton. 

What  is  agood       J  Being  legally  fettled  in  Bojton^  came  into  HomcaJtli%.%  a  cer- 

Mrtifica:e  within  -"•  tificatc  man  ;  and  the  juftices  thinking  the  certificate  not 

c*  o.^'  ^'       fufficient,  made  an  order  to  remove  him  back  to  Bojlon.     And 

Fort.  301.  now  upon  motion  to  quafh  the  order,  it  appeared  that  the  certi- 

^oJcy  199.  S. C.  ficate  was  figncd  by  the  churchwardens  or  overfeers,  as  8  &9  Jf^.  3. 

f.  30.  dirc!£ls  ;  and  that  it  was  atteftcd  by  two  as  witnefles,   who 

were  juftices  of  the  peace.    The  ftatute  requires  it  to  be  attefted 

by  two  witnefles,  and  allowed  by  two  juftices  of  the  peace.    And 

Ckefljyre   infifted,  that  this  was  a   better  certificate  than  fuch  a 

one  as  is  mentioned  in  the  ftatute,  for  the  atteftation  of  the  fign- 

ing  it  is  only  to  fatisfy  the  juftices,  that  it  is  the  hand  of  the  pa- 

rifh  oflicers  \  and  nothing  can  be  fo  fatisfaflory  to  them,  as  what 

tliey  fee.    And  it  is  not  requiCte,  that  there  be  four  diftin£t  pcr- 

fons. 
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fens,  two  to  atteft)  and  two  to  allow ;  but  the  juftices  that  allow 
the  ceruficatc  may  ^&  in  ix)th  capacities.  To  which  the  court 
agreed,  when  it  appeared  they  took  upon  them  to  a£l  both  as 
witnefles  and  juftices ;  but  here  it  only  appeared  they  fubfcribed 
as  witnefles,  for  there  are  no  words  of  allowance.  If  this  (hould 
be  held  good,  the  juftices  may  be  drawn  in  to  fign  as  witnjfles, 
when  perhaps  they  do  not  fo  much  as  know  what  the  inftru- 
ment  IS)  and  never  imagined  what  they  did  would  pafs  for 
an  allowance.  The  certificate  was  held  void,  and  tlie  order 
confinned* 

Froft  ver/us  Wolvefton.     In  C.  B. 

AN  infant  covenants  to  levy  a  fine   by  fuch  a  time  to  fuch  {^[*°f^f  *^^ 
ufes.     Before  the  time  he  comes  of  age,  then  the  fine  is  to  be  ibftered  at 
levied,  and  by  another  deed  made  at  full  age,  he  declares  it  to  be  full  age,  theaiw 
to  other  ufes.     The  court  held  the  laft  deed  ftiould  be  that  which  ^^"^^ilT 
Ihould  lead  the  ufes  ( i ).  ^ 


(i)  But  if  the  fine  had  been  to  have  been  rcfolvcdby  Djrr  and 

levied,  and  the  deed  to  declare  lilay,    C,   J.   Ho^,   224.  r/  per 

the  ufes  been  executed  duiing  his  Lcn/  Hmdn'cke  C.   in  HertrJe  v. 

anfancy,  fuch  declaration  of  ufes  Gremhani,  1  AVz.  304.     But  that 

'V/oald,  ontil  the  fine  be  rcverfed,  equity  will  interpofc,  'vitfe  Rujhlrf 

bind  the  infant,    and   his   heirs,  v.  Mansfield^   Tothil  42.     AeiJijon 

in  cafe  of  his  death,    as   being  v.  Da'wfon^  2  f^ein-  678.     Rocb- 

part   of   the    fame    conveyance,  fo  t  v.  Earl  cf  Ely ^  Cruife  on  Fints 

^riar.  Sir  Julius  Csefary    i   RoL  167.     Tliefe  aie  cafes  in  which 

'^ihr,   730,  (F)  ^.  5.     Bechw'tth*^  the  con ufors  were  idcots,  but  thofc 

^^fc,    2   Co,  58.   a.      Mary  Por-  of  infants  fecm  to  (land  pari  ra^ 

-^iw^/Mi's     cafe,     10    Co,    42.    b.  ii'jTie.      I'ide  Mansfidd^  cafe,   12 

•A^ni^/i'scaie,i2Ctf.i24  andfaid  Rtp,  124. 


Loyd  verfus  Lee. 
At  nifi  prius  in  London,  coram  Pratt  C  J.  de  B.  R. 

A  Married  woman  gives  a  promiflbry  note  as  -kfeme  fole  ;  and  Forbeannce  no 
after  her  hufl)and's  death  in  confideration  of  forbearance,  confidention 
promifes  to  pay  it.     And  now  in  nn  a6lion  againft  her  it  was  in-  ^aaion° before 
fitted,  that  though  ftie  being  under  coverture  at  the  time  of  giv- 
ing the  note,  it  was  voidable  for  that  reafon  ;  yet  by  her  fubfe- 
qucnt  promife  when  (he  was  of  ability  to  mak*;  a  promife,  fhe  had       f  o"  1 
made  herfelf  liable,  and  the  forbearance  was  a  new  confideration. 
But  (he  C.  J.  held  the  contrary,  and  that  the  note  was  not  barely 

voidable, 
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roidable,  bUt  abfolutely  void  ;  and  forbearance,  where  originally 
there  is  no  caufe  of  aflion,  is  no  confideration  to  raife  an  aj^ 
fumfftt.  But  he  faid  it  might  be  otlierwifc  where  the  eontrad 
was  but  voidable  (i).  And  fo  the  plaintifFwas  called.  Vide  i 
Vent.  120,  159.  halh.  29.  Tel.  50',  184.  2  &auni^  261. 
Hoh.  18,  2l6.     Pop.   152,   177.     Lat.  21,  141. 


( I )  Contrad  by  an  infant,  and  affumpfit.    Dyer  27a.  mmrg.    t  Ku. 

after  he  came  of  age  a  promife  to  Abr.    1 8.  b,   50.      Centra,    ^ide 

pay  in  confideration  of  forbear-  Southerton  v.  miilock,pc/i. 6^,znd 

ance  ;  it  is  fufficienc  to  raife  an  Cedjhoi  v.  Btunet^  z  Term  Ref.  766* 


Anonymous. 

j4i  nifi  prius  in  Middlcfcx,  coram  Pratt  C.  7* 

fvldcacc  '^^"^  T^  ^  ^  queftion  in  ejcftment  being  parcel  or  not  parcel,  a 
X  furvey  was  offered  in  evidence  on  the  plaintiff's  fide,  which 
was  taken  by  one  under  whom  the  Icffor  claimed,'  wherein  the 
lands  in  queilion  were  included.  But  this  being  an  z€t  to  which 
the  defendants  were  not  privy,  and  confequently  not  bound,  and 
it  being  dangerous,  and  tending  to  encourage  people  to  take  more 
than  their  own  into  a  furvey,  the  Chief  Juftice  rejefted  it  (i). 


(i)  It  is  laid  down  generally  ture*  they  cannot  be  fuppoied, 

by    Lord    Chief  Baron    Gilbnt,  framed,  and  attefted  to  fervc  the 

*•  that  an  old  terrier  or  a  furvey  private  intereft  of  any  uidividual; 

of  a  manor,  whether  ecclefiallical  upon  which  principle  alfb  court 

or  temporal,    may   be  given   in  rolls,  or  at  leaifc  pajifh  books  are 

evidence,  for  there  are  no  other  admitted  in  evidence,  when  the 

ways  of  afccrtaining  the  old  te-  rights  of  third  perfons  are  con- 

nures  or   boundaries."      Lazu  of  cerned.      Bull.   L.   N,   P.    247. 

E<v'uL   3  ed.  78.     Bull  L.  N.  P.  Stead  v.  Heaton^  4  Term  Rep.  690. 

248.     But  this  opinion  feems  to  But  furveys,  although  of  a  pri-» 

relate    with    rcgaid    to    terriers,  vate   nature,    have  been  ad- 

to  fuch  as  are  figned,  not  only  mitted  in  evidence  where  circom- 

by  the  parfon,  but  by  the  church-  fiances  could  be  adduced  to  fliew 

wardens  and  fubftantial   inhabi-  the  improbability  of  their  being 

tants  of  the  parifti,  or  at  leail  by  taken  to  ferve  any  iuterefted  pur* 

the  churchwardens,  not  being  of  pofe  in  the  maker.     Thus,  whcjre 

the  parfon's  nomination.    And  in  two  manors  were  in  the  hands  of 

refped  of  furveys,    to    fuch    as  the  fame  perfon,    and  a  furvey 

are  figned  by  the  tenants  of  the  was  taken,  and  afterwards  one  of 

manor,   or  appear  to  have  been  them   was  conveyed   to  another 

made    at    a    court     of    furvey,  perfon,  tmd  after  a  long  time  there 

For  then  being  of  a  rusLic  na-  are  difputes  between  Uie  lords  of 
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clie  two  manors,   this  ohl  fuwey  attended  with  fuch  circumdances, 

was  held  to  be  evidence  by  Lord  and  is  the  mere  private  memorial 

Holi,  Brid^4man  v.  Jennings ^  i  LJ.  of  the  party  for  whom  it  la  made» 

Raym.  734.     So  an  old  map  of  it  feems  only  admilTible  as  evi- 

lands  was  allowed  evidence  when  dence  againfl  him.     fUe,  in  ad* 

it  came  along  with  the  writings,  dition  to  the  prefent  cafe.  Bull, 

and    agrnd   vsitb    the    boundaries  L.    N.    P.    248.       Br  id  iceman  v. 

Mdjafiid  iu  S9  mncient  purcha/e,  Taies  Jenrdn^s,  l  Ld.  Raym.  734.      BidL 

V.  Hurris,  Hill,  AJf,  1702.     Gdb,  Z,.  U,  P.  283.  and  the  opinion  of 

La-Si  rf  Evid.    3   ed.    78.       But  Baron  at   Exou.   Surr.   Jjf,    1719. 

where  a  terrier  or  furvey  is  not  12  Fin,  Abr.fL  12./.  90. 


Stafibrd  '^erfus  the  City  of  London.     In  Canc\ 

TH  E  plaintiff  being  a  co-IefTcc  with-/^.  brought  his  bill  to  One  Icffec  doiie 
have  the  rent  apportioned  on  a  partial  eviciion.  And  be-  cannot  cnme  iota 
caufc  the  other  Icflce  was  neither  plaintiff  nor  defendant,  ^^^^J*** 
(for  if  he  refufcd  to  be  a  plaintiff  he  might  be  made  a  defendant)  s.  c.  i  wau 
the  bill  was  difmiffed  with  coils.  And  inftanccs  were  cited  Rep.  4-8. 
where  bills  have  been  difmiffed  for  want  of  parties,  as  well  as  note  to  wl^t!' '* 
where  caufes  have  been  put  off  only  ( i  )•  i6«.  pL  9. 244. 

pl.  i8«  s.  C* 

(1)  Sedvide  Green  v.  Pook,  4  Bro.  Par,  Ca.  ill.  Anon.  2  A/k,  15. 
Pir  Lord  Hardwkke  contra. 
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4  Georgii  Regis.     In  B.  R. 


Sir  John  Pratt,  Knt.  Lord  Chief  Jupce. 

Sir  Littleton  Powys,  Knt.  T 

Sir  Robert  Eyre,  Knt.  >yHfiiceT. 

Sir  John  Fortefcue  Aland,  Knt.  j 

Nicholas  Lechmere  Efquire^  Attorney  Generalm 
Sir  William  Thompfon,  Solicitor  GeneraL 


Dominus    Rex   verfus   Inhabltantes   de    Almanbury   in   com^ 

Ebor\ 

Order  upon  4/-    A  N  Order  of  two  jufticcs  IS  quaflied  at  feflions  upon  appeal^ 

^/ without  f*y.   ^^  without  faying,  at  the  appeal  of  tie  party  aggrieved.     And 

^ffi(i  good?'    ^^**  ^^s  objeftcd,  in  order  to  quafh  the  order  of  feflions,  and 

J  Scff.  Csu  p.      compared  to  the  cafe  of  a  complaint  that  a  man  is  likely  to  become 

Fotu^oi!"^^'     chargeable,  which  has  been  held  ill,  becaufe  the  complaint  muft 

rdc>i79.'s.C  be  by  the  churchwardens  and   overfeers.     And  the  cafe  o{  Rex 

V.  Sir  Thomas  Putt.  Inquifition  at  feflions  coram  A.  et  aV  f>ciijfuis^ 

was  held  ill,  for  (here  muil  be  two,  and  nothing  is  prefumed  in 

a  limited  jurifdiftion.     And  the  court  here  inclined  to  quafli  tlie 

order  for  this  fault,  till  they  were  informed  the  precedents  were 

moft  of  them  fo,  and  for  that  reafon  and  that  only,  as  the  C.  J. 

declared,  the  order  was  confirmed.    Telv.  ia6. 
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Waring  vtrjus  Dcwbcny. 

TH  E  landlord  having  arrears  of  rent  due  to  him  dies  in-  On  %  Amue  the 
teftate.     The  plaintiff*  in  this  a£lion  fues  out  execution  on  landlord  maft 
«  recovery  againft  the  defendant  who  was  the  tenant,  and  levies  ^"ff***  ^^  ^^ 
the  money  by  fale  of  the  goods.     Then  adminiflration  of  the  in-  bound  to  fecum 
(cftate's  goods  is  committed  to  ^.  who  thereby  became  intiiled  the  rent  (i). 
to  the  arrears,  and  now  moved  for  a  rule  to  have  one  year's  rent  ckcd  Ihfo  by  ^* 
ODt  of  the  levy  money  purfuant  to  the  (latute  of  8  Anna^  r.  17.  Stninge.    oiib. 
And   Robins  urged,  that  though  he   was  not  adminiftrator  at  ^^*  ^^F«  ^*3« 
the  time  of  ferving  the  execution,  yet   as   foon   as   the   ad- 
tniniftration  is  committed,  it  relates  to  the  death  of  the  inteftate, 
{o  that  he  may  bring  trefpafs  or  trover  for  goods  taken  between 
the  death  of  the  inteftate  and  the  commiiEon  of  the  adminiftra*  At  to  what  aat 
tion.     3   Lev.  35.     3  Mod.  276.     Salk.   295.     Sed  iota  curia  adminiftration 
^mter  Po-wys  J.  contra  \  for  relations  which  arc  but  fiftions  in  dcaSi'of^tiic^iii- 
law  (hall  not  diveft  any  right  vefted  in  a  ftranger  mejne  between  t<'ftate. 
the  inteftate*s  death  and  the  adminiftration.     The  ftatute  it  is  "  ^*°-  ^''^• 
true  was  made  for  the  benefit  of  landlords,  and  to  prevent  the  c^m/oig^Ad- 
tenant's  fetting  up  a   (ham  execution  to  defeat  him  of  the  rent,  miniftrator  S4<« 
He  has  ftill  the  fame  remedy  that  he  had  before,  and  if  he  will  ^'  ^^'^ 
have  the  additional  remedy,  he  muft  make  himfelf  capable  of  it, 
which  the  adminiftrator  here  could  not.     He  could  not  demand 
the  rent  \  it  not  being  certain  he  would  be  adminiftrator,  for  the 
ordinary  might  refufe,  and  the  (herift*  is  not  obliged  to  wait  and 
fee  if  any  body  comes  and  demands  the  rent.     He  cannot  take 
notice  what  arrears  there  are,  but  if  the  landlord  comes  and  ac- 
<iuaints  him  with  it,  then  and  not  till  then  is  he  obliged  to  fee 
the  year's  rent  fatisfied  before  removal  of  the  goods.     If  it  (hould 
beotherMTife,  it  would  be  in  the  power  of  him  tliat  is  intitled  to 
adminiftration  to  defeat  the  plaintiff  of  his  execution.     For  fup- 
pofehe  never  takes  adminiftration,  muft  the  execution  ftand  ftill ; 
If  the  landlord  himfelf  had  not  demanded  before  removal,  he  had 
been  too  late.     Here  was  no  landlord  at  all,  fo  that  there  could 
be  no  demand,  and  it  is  now  too  late  to  a(k  it. 


(i)  Vide  Darling  v.  Hlll^  Ca/,  temp.  Hard.  255.  Palgravi  v.  Iflnd^ 
^,fcfi.  214. 


97  Trinity  Term  4  Geo. 


Between    the    PariOies   of    Murfley   and   Grandboroughy    in 
Com'  Bucks  (i). 

2  Sefl".  Ca.  p.  "D  Y  an  order  df  two  juftices  John  Chappell  was  rcmorcd  from 

CafSnt  wd  *  ^  Murjley  to  Grandhorough.     Upon  appeal  to  the  quarter-fef* 

Rem.  p.  S5.  fions  they  ftute  the  cafe  fpeci-Ally  for  the  opinion  of  the  court* 
No.  iiv- 

Foley  380.  S.  C.  *That  John  Chappell  before  his  marriage  with  Sufanna  his  wife 
1  he  hulband  of  was  fettled  in  the  pa^riflies  of  Grandbsrough,  That  Sir  John  Fi* 
a.na;Jminiftramx^/^^^^,^^tjy  indenture  dated  24  September  1667,  did  demife  and 
aceftuyquetruft  grant  to  ic^^^r/  Eddtn,  his  executors^  cfr.  one  cottage  with  the 
to  a  leafe  for      appurtcnances  of  the  yearly  value  of  30/«  in  Alurjley  for  ninety* 

m^cabie"fwm    ""^^  Y*^^"  ^'  ^  ^'  '^^"'*     '^^^^^  3^  ^uguji  1 689  Eddin  afligned  to 

fHcK  an  rftiicy    Goddin  in  trud  for  Mary  ht3  wife  for  life,  and  then  to  ff^l/iam 

and  therefore  by  £jj}„  hig  fon  for  rfic  rcfiJuc  of  the   term.     That  Robert ,  Mary 

days  gain"a°f«-  ^"^  IVllliam  died,  and  Sufanna  the  wife  of    William  as  admini- 

tiement.  flratrix  became  intitled  to  the  terir,  and  May  11,   1709,  incon- 

r  ♦08   1      fideration  of   15/.    demifcd  to  Nicholas  Eymes   the  fame  cottage 

(except  one  bay  of  building  being  the  South  part  thereof  with  a 

leaftowefor  an  habitation  forherfelf)  for  twenty-four  years  at  a 

pepper-corn  rent.     That  (lie  lived  in  that  part  of  the  premifies 

fo  rcfervdd,  and  married  the  faid  John  Chappell  %  and  whether  he 

is  fettled  tliereby  in  Murfey^  was  the  queftion  ;  and  the  felCons 

adjudge  it   no  fettlement,  and  confirmed  the. order  of  tlie  two 

juftices  for  his  removal  to  GrandbovGugh. 

Denton  now  moved  to  quafli  both  the  orders,  John  Chappell  be 
ing  legally  fettled  in  Murfiy.  For  where  a  man  has  an  eilate  in 
any  paridi,  he  gains  a  fettlement  if  he  lives  there.  It  has  been 
often  adjudged  as  to  a  freehold.  Mich.  10  TV*  3.  Ry/livick  el 
Harrow^  Sulk,  52/],  And  Pa/ch.  II  Anna*  Harrow et  Edgware^ 
{0)  FoU  257.  (a)  it  was  refolved  in  the  cafe  of  a  copyhold  of  a  man's  own 
for  life,  though  but  25  /.  yearly  value. 

Darnall  Serjeant,  He  muft  be  fettled  in  that  parifli  where 
the  cltatc  of  his  wife  lay  and  on  which  he  inhabited.  For  he 
coming  by  marriage  to  that  eftate,  does  not  come  to  inhabit  un- 
der the  circumftjinces  mentioned  in  the  aft,  liable  to  become  charge^ 
able^  and  fo  not'fubjecl  to  be  removed.  In  that  cafe  of  Rvflwck 
and  HatroiUy  HoltC.  J.  faid,  the  terms  «5/  rcmovcable  ^nd  fetiledf 
are  one  and  the  fame  thing  ;  bccaufe  fuch  a  per  fon  is  not  within 


(i)  njc'  all   the  points  refolded  ia  this  cafe  ftatcd,  .  Bmrr.  S.  C. 
310.  and  Sir  Jameses  note. 

the 
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theaathorityof  the  juftices.  He  that  comes  to  an  eftatc  by  def- 
cent,  purchafe,  or  marriage,  is  not  a  perfon  tliat  takes  a  tene- 
ment within  the  intent  of  the  a£l. 

Rieve  contra.  The  wife  has  but  the  truft  of  a  fmall  part  of  a 
cottage,  for  the  legal  intereft  of  the  eftate  is  in  Godditig  (2).  This 
isbatan  eftate  for  years,  and  that  has  never  been  adjudged  fuf- 
ficientto  give  a  fettlement.  A  freehold  has,  and  fo  has  a  copy- 
hold, for  that  is  by  the  cuftom  become  a  durable  ellate.  And 
the  fame  argument  may  be  ufed,  if  tliis  holds,  where  he  takes  a 
leafe  for  years  not  of  i  o  /•  value  at  a  rack  rent. 

Lee.  The  wife  takes  the  term  as  adminlflratrix,  fo  he  is  only      [  99  1 
intitled  in atiter  droits  and  as  it  is  under  lo  /.  per  antium  yearly 
Talue,  and  he  is  likely  to  become  chargeable,  and  fo  may  be 
removed. 

Curia.  This  not  a  cafe  within  the  intent  of  the  aft,  which 
vaa  to  prevent  perfons  running  up  and  down  from  one  parifli  to 
another,  till  they  become  vagabonds.  But  a  man  who  comes  to 
fettle  upon  his  own,  is  not  to  be  confidercd  in  that  view  ;  and  be 
it  for  fife  or  years,  the  law  is  the  fame.  This  is  not  a  taking  a 
tenement  under  10  /.  per  annunty  iot  the  i  s,  is  not  referved  as  a 
rent,  but  only  an  acknowledgement  ufually  paid  on  long  leafes. 
The  cafe  of  a  copyhold  is  ftronger  than  this,  for  tliat  is  but  an 
clUte  at  will.  The  way  to  make  him  chargeable,  is  to  ftrip  him 
of  his  own,  for  he  may  not  be  able  to  let  it.  The  orders  were 
quaflicd. 


(2)Bot  if  theedate  on  which  forms  of  conveyance  diere  may 
'^c  paaper  reiides  is  fubflantially  be.  Rex  v.  St.  MichaeVi  Bath, 
^  own,  it  is  fttfiicient,  whatever    Dou^,  630. 


Dominus  Rex  verfus  Inhabitantes  de  Hales  Owen. 

TH  E  feflions,  reciting  that  Jofeph  Higgin  was  bound  out  by  Scffioni  cimiot 
indenture  as  the  ftatute  requires,  to  John  Parisj  and  being  difcharge  ap- 
lame,  and  having  the  king's  evil,  and  in  the  opinion  of  furgeons  J^unt^of*fidc- 
incurable :  therefore  the  feffions   difcharge  the  mailer  from  his  nefs. 
apprentice,  and  four  juftices  fign  the  order.  ^*^-  ©^  Sett,  and 

p.  86.     S>  C. 
Damall  Serjeant  moved   to  confirm  the  order,  becaufe  the  3  vin.  Abr.  27. 
matter  cannot  now  have  the  end  of  the  binding,  which  was  the  pi-»6.s.C.S.P. 
iervice  of  his  apprentice* 

Wilier 
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Willes  contra.  Tlie  ftatute  only  empowers  the  juftices  to  di& 
charge  for  mifbehaviour,  and  not  for  GckneCi.  Befides,  aUowiii| 
they  had  a  power  to  difcharge,  yet  here  they  have  not  executed  il 
as  the  ftatute  requires  ;  for  it  is  not  inrolled ;  neither  is  it  men* 
tioned  to  be  by  a  juftice  of  the  quorum.  THhsxz  maSt  be  fou] 
juftices^  one  of  the  quorum  ( i  }• 

Both  exceptions  to  the  form  were  held  good*  But  the  cour 
quafiied  the  order  as  to  the  fubdance,  for  the  mafter  takes  hin 
for  better  and  worfe,  and  is  to  provide  for  him  in  ficknefs  and  ii 
health. 


(i)  FiJe  this  remedied  by  26  Geo,  2.  c.  27. 


HinchcUffe  verjus  Payne» 

PA  TNE  the  father,  being  in  contempt  in  chancery  for  non- 
payment of  money,  an  order  is  made  upon  him.  Payne  the 
fon  refiils  the  fervice,  for  which  contempt  he  is  committed  to  the 
£  100  ]  F/eety  and  turns  himfelf  over  to  the  King^s  Bench^  and  goes  at 
large  till  he  is  taken  up  by  an  efcape  warrant)  and  committed  to 
Ne^vgate*  Now  he  moved  for  a  Superfedeas  to  that  efcape  war- 
rant, the  contempt  not  being  fuch  an  one  as  is  within  i  Annm^  c. 
6.  which  fpeaks  only  of  contempts  for  not  performing  an  order^ 
which  Paytii  the  fon  was  not  obliged  to  do.  Et  per  Curiam  ; 
the  father  would  have  been  within  the  a£l,  but  the  fon  is  not. 
This  ftatute  is  not  to  be  extended  by  equity,  bccaufe  it  is  againft 
tlie  liberty  of  the  fubjeft,  and  this  is  a  new  power  given  only  in 
particular  cafes ;  this  is  not  one  of  them,  and  therefore  not  within 
the  ftatute.  Whereupon  the  warrrant  was  fuperfeded,  and  the 
marftial  direfted  to  go  to  Newgate  and  take  him  into  his  cuftodj 
again,  as  was  done  in  Sir  Thomas  Tippln^s  cafe. 

Aires  ver/us  Hardrefs. 
Ifezecutioo  be       A   Fieri  facias  was  taken  out  within  the  year,  and  a  nu/la  hna 


Zicape  wtmnt 
vheregrantable. 


taken  out  within  ^-i|^  returned  ( I )  ;  this  is  continued  down  for   fevetal  yearsj 

be   a>ndnucd*    ^"^  ^hcn  a  capias  ad fatisficiemium  iffued.      And  whether  that  bc 

down,  and  a       regular  or  no  was  the  que  (lion.     The  court  took  time  to  inquire, 

"ilZI^^'f^u.     ^"^  the  laft  day  of  the  term  the  C.  J,  faid.  If  this  were  a  new 

cale  they  iliould  think  it  hard  to  take  away  2X1  fare  factors.    Bot 

the  praftice  had  gone  fo  far,  tl^at  there  is  no  overturning  it  now, 

I  Injl.  290.     4  hifl.  27 1.     Mod.  Ccif.  288.     I  Sid.  ^9*     I  K/^^ 

19. 
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'59.    C/j^  840.     OJicina  Brevium  ^6.    Rajlal  164.    Wherefore 
^c  execution  was  held  regular  ( i )• 

(i)    S.  P.   in   C.  If.   Low  V.  the  entry  of  continuances  on  the 

J^€^rtf    Banns   aio.      But    it    is  roll.     Dlayer  v.    BaUwin,  C.  B. 

ocherwife  if  do  execution  be  re-  2  H'H/.  82.     Barnej  213.  S.  C. 
turned  by  the  fheriff  to  warrant 


Dominus  Rex  vfrfus  Skingle. 

THE  43  E/lz,  f.  2.  charges  lands,  tenements,  tithes,  WV  to  Titb4sutztii$§* 
the  poor's  rate.  By  a  private  flatute  for  trctling  workhoufes  ^\-    c 
in  Colcheftcr  the  poor  arc  provided  for  in  anotlier  manner,  and  the  2  i^\M.\i.  Com. 
occupiers  of  lands  and  tenements  are  made  chargeable  :  and  after  >^* 
a  rate  an  appeal  is  given  to  the  feflions.     Tlie  defendant  was  par- 
fon  and  rated  for  his  tithes,  and  appeals ;  and  becaufe  the  word 
Xtthes  was  not  in  the  a£l  of  parliament,  which  the  feflions  looked 
upon  as  an  abfolute  repeal  of  the  43  EUz.  quoad  Colchejlery  there- 
fore they  difcharge  him.     Et  per  Curiam  :  He  ought  not  to  be 
exempted  but  by  exprefs  words,  being  liable  before.     Here  he  is 
«i  occupier  of  a  tenement^,  for  tithes  are  a  tenement,     i  Veiit, 
I73-     2   Lev.    139  (^)-      Lutw.    1563.      I    Injl.    6.      Dy.    83.  (^)  ,  Precm. 
-^'/Z.  J  647.      32  H.    8.  Cn  7.      Co.   Lin.  159.     Cro.  Jac.  301.  396.457- 
2  Inft.  625.     Wherefore   the   order  of  feflions   was  quaflied.  |  ^^'  ^'^^' 
fo^uell  V.   Bull,  C.  -S.  tliis  quettion   determined  in  the   fame  Comyw  265. 
wanner. 


Dominus  Rex  verfus  Arnold.  f   loi   ] 

At  niu  prius  hi  Middlefex,  coram  Pratt,  C.  J. 

INdiftmcnt  againft  defendants,  for  that   they  being  church-  '^^  P*"^*  «^'- 
'  wardens  and  two  others  overfeers  dtbito  modo  oppunEluat'* j  did  pJhJSivriuof^" 
irfufc  to  join  with  the  overfeers  in  making  a  poor's  rate.     And  oTcrfctis. 
the  C.  J.  held  the  profccutor  to  (hew  an  appointment   of  the  '  S*^'- J^-**  P- 
overfeers  under  the  hands  and  fcals  of  two  juftices,  as  the  ftatutc  sfc.     '  "*^ 
icquires.     And  he  rejefted  parol  evidence,  becaufe  he  faid  it 
maft  be  produced,  that  he  might  judge  whether  is  was  a  fuflici- 
ent  appointment.     He  quoted   IVilloughhy  v.    Dixry^  hi  C.  B, 
vh:rc  a  will  entered  in  the  fpiritual  court  books  to  be  delivered 
out  to  the  executor,  was  rcfufed  to  be  read,  till  application  arid 
refufal  of  the  executor  was  proved.    And  the  fame  in  Sir  Edward 
Sejmwr^s  cafe  as  to  a  deed  [a).     Defendant  acquitted.  W  >«  M«d.  t. 

Vol.  I.  I 
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Deponcion; 
taken  before,  no 
evidence  after 
witncis  becomes 
incereiled. 
Tilley's  cafe  re- 
ported   alfo 
2  Ld.  Raym. 
X008. 


Baker  verfus  Lord  Fairfax.     Ibidem. 

ON  an  iflue  out  of  Chancery  one  of  the  witneflcs^  a( 
depofitions  taken,  became  intcrefted,  and  confeffing 
upon  a  v,o:rc  dire  he  was  rcje<3ed.  Then  it  was  defired  t< 
his  depofitions  as  if  he  was  dead  ;  and  a  cafe  was  urged, 
in  Chancery  a  witnefs  was  made  executor  and  revived  tl: 
and  was  read  at  the  hearing.  But  the  Chief  Juftice  remei 
the  cafe  in  ^alk.  286.  which  wis  tlic  refolution  of  two  coi 
a  trial  at  barj  and  fo  he  refufcd  to  hear  the  depofitions  (i] 


(i)  The  reafon  relied  upon 
in  Tillcyh  cafe  is,  "  that  the  dc- 
poiitions  being  in  perpetuam  ret 
memoriam  the  intent  of  rhem  was  to 
perpetuate  teftimony  in  cafe  the 
witnefies  tiled,  and  therefore  they 
could  not  be  read  ;//  any  cajc  k- 
tnaeen  cthtr  parties  till  after  the 
death  of  the  witnefs^  who  ought 
to  appear  and  give  evidence  fo 
long  as  he  lived ;  much  lefs  can 
they  be  read  where  the  witnefs  is 
himfejf  a  party."  But  in  i/o/- 
^roft  V.  Smith,  where  a  witnefs 
became  interefted  after  his  depo- 
fillon  had  been  taken  in  chiif,  the 
court  of  C.  B.  refufed  to  permit 
it  to  be  rtrad,  upon  the  ground 
th*it'He  v/zs  Jiill  li'vittg,  i  Eq.  Ca, 
Mr.  //.  5.  ^24.  But  the  pradlice 
of  courts  of  equity  is  contrary. 
f'lfk  the  opinion  of  the  Lord 
Keeper  in  tiolanft  v.  Sniitb^  GrJ/e 
V.  Iracy,  2  Vern.  699.  I  P, 
//'////.  287.  S.  C.  Hmrs  V.  /ZflW, 
%  Aik.  615.     G!jn  V.  The  Bank  of 


England,  2  Fm,  42.  Nei 
courts  of  law,  in  all  cafes, 
llridtly  to  the  principle  of  r 
to  admit  depofitions  in  ev 
when  the  witnefs  is  (lill  livi 
they  may  be  read  when  t 
nefs  is  beyond  the  reach  o 
cial  procefs.  Lord  AI/l 
Lord  Anglefeyy  Gilb.  Caf,  in  . 
II  Mod.  2IO,  S.  C.  Or 
he  can  not  be  found,  or 
and  unable  to  attend. 
IFood,  I  jitk.  445.  •  Gilb.  J 
E<vid.  3  ed.  61.  Bull.  L. 
239.  *rhey  alfo  admit  othe 
in  fome  cafes  where  a 
who  is  alive  becomes  incon 
from  intereft.  As  where  tl 
furviving  witnefs  to  a  bo 
comes  adminillrator  or  e: 
to  the  obligee.  Godfrey  v. 
a^ite  34.  Gojs  v.  Tvacy, 
TFrni.  289.  To  thefe  laf 
Lord  Keeper  refcmbled  tl 
fent  in  Hclcrtft  v.  Smith. 


Dominus  Rex  verfus  Bennett. 

Court  dWiJcd  T  "j  PON  the  trial  of  an  information  in  the  nature  ol 
ab«Hit  a  new  trial  \^  ^'arr^/w/i?  for  cxcici fing  the  olfice  of  mayor  of  Shaft 
?"*"^"*";:'"r"°°tU^  defendant;  and  upon  ar 

in  nature  01  a-'/  .  iir 

quo  nvarranto.      lor  a  ucw  trial  grcnt  doubts  arofe,  whether  after  a  vcdicl  f 
Cited  Ana.  168.  defendant  there  could  be  any  new  trial,  though  the  judge 
ar'vhl.  Abr.     Certify  (as  he  did  in  this  cafe)  tliat  it  was  a  verdict  again; 
480.  |>l.  17.        dcnce» 
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-After  the  point  had  lieen  twice  fpokcn  to  ///  R,  R,  it  was  ad- 
j churned  propter  difficultatem  to  be  argued  hcfore  all  the  Judges  of 
-^^rij^la/idf  who  being  this  term  afl'cmbled  at  6\/yVi7/.// -//;/;,  tlic  lol- 
l^j^iviiig  arguments  were  made, 

Denton.  New  trial-*  can  only  be  granted  by  the  fuperior  courts,  [  102  J 
^nd  not  by  inferior  ones.  Trials  at  the  ailizes  arc  fubvirdinatcf 
trials,  and  under  the  infpeclion  of  the  fiipcrior  court  out  of  which 
^Kc  record  i flues;  In  Stiles  466,  wliich  vvas  tlie  firil  new  trial  that 
^vcrwas  granted,  it  was  faid  by  Giynniy  that  ilic  court  in  thcfe 
crafes  has  a  judicial  but  not  an  arbitrary  dlfcrctiun.  I  mult  agree 
that  generally  no  new  trial  fhall  be  granted  after  a  trial  at  bar,  but 

yet  \ii  i[\c  fare  Jticias   againlt   Bciucihy,  Trifu    ii    Jlnnj!^  which  i  Will  Rep. 

^vas  brought  to  the  bar,  and  the  jury  rcfufcd  to  iind  a  fpeciai  ver-  -°7- 

dicty  the  court  ordered  a  new  trial. 

It  is  objc£lcd,  that  this  is  a  criminal  proceeding.  But  wc 
fay,  that  fince  9  Anna^  c,  20.  it  has  a  mixture  of  civil.  The  re- 
lator is  liable  to  coils,  and  the  (tatutes  of  je(.faiic-s  extend  to  it. 
And  why  fliould  not  this  be  conlidered  in  the  fame  view  as  ifeS/w- 
damus*s^  upon  which  new  trials  are  granted  frequently.  The 
original  writ  of  ^w«  w.7mm/o  was  merely  civil.  Old  N.  i/.  107. 
Sid.  54,86.  a  ////?.  282.  Rajhil  ^.\o.  Old  Ent.  133,  134. 
and  upon  that  the  francliife,  which  was  a  civil  right,  might  be 
Seized.  Formerly  iiulccd  upon  an  information  in  the  nature  of  a 
tjiio  warranto  the  party  could  only  be  puniihed  for  the  ufurpation. 
-  T'el^  190.  Crc^  J  (If,  260.  I  Buljl.  54.  Co.  lint,  from  527  to 
S^4.  but  now  judgment  oi  oujlcr  may  be  pronounced. 

Thcfe  rights  are  of  a  hi;rh  nature,  and  it  wouKl  be  a  great  in- 
convenience, to  tie  them  up  ilridcr  than  aclions.  Suppofe  the 
juryfliould  rcfufe  to  find  a  fpecial  verdict,  or  the  Judge  ihoukl 
oiiftake  the  law  ;  will  there  not  be  a  failure  of  jullice,  if  a  new 
^rial  cannot  be  had  ?  Mich,  2  Geo.  Rex  v.  Inhni-iantcs  de  IP'aU 
^^^omjinuy  in  an  indifiment    for  not  repairing  the   highway,  anil 

Regina  v.  Inhabitantes   de  com   inits  (a),  for   fulllring    Lt'U:k-  (.j>  6  M^h!.  191. 

^rit/«  to  be  in  decav,  new  trials  were  granted,  3-"-    ^'^^• 

P^;/^t//y  Serjeant.     This  is  a  difcretionary  queftion,  wherein  339.  S.c. 
110  defect  of  power  is  to  be  fuppofed.     The  defendant  cannot 
plead  Not  guilty.    2  /«/?.  282.     2  Cc.  24-  ^'*  '^?.  /'.     JLirdr.  423. 
Cn.  Jac.  43.  but  muR  difclaim,  or  Ihcv/  )h>  ri;Jit.    It  is  tlitj  pre- 
rogative of  the  crown  to  detcrniinc  civil  ri;;lit-  by  way  cf  inferm;:- 
rion.     Thus  the  King  brings   his  iiifoniiaLion  of  intruilou  ir»  the 
Exchequer,  which  is  but  a  common  ejccl»sient.     Av-A  io  infor- 
mations by  way  oi  Devenerutity  whijli    is  in   eir^il  i\\   ;-cliu!i  of 

I  2  iVuvcr  \ 
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trover ;  and  in  thefe  cafes  new  trials  are  every  day  granted,     (i* 

Ent.  390.     And  in  thofe  cafes  tliere  is  a  fine. 

It  will  be  no  obje£lion  that  the  year  is  expired  ;  for  tliis  pro- 
fecution  was  commenced  within  the  year,  and  the  judgment  muft 
be  the  fame,  becaufe  it  is  to  avoid  all  mefneaAs.  Co.  Ent»  527, 
530.  Trln.  8  Ann.  Reginav,  Barber.  That  was  an  information 
of  this  nature  againft  the  defendant,  who  claimed  to  be  burgefi 
of  Theiford.  There  was  judgment  by  default,  and  then  came  a 
pardon,  which  was  held  only  to  difcharge  the  fine,  but  not  Hbc 
judgment  of  otifier»  The  fine  here  will  be  faJvo  contenementOy  ac« 
cording  to  Magna  ChartOy  and  the  bill  of  rights.  Since  the  ftatute 
this  has  all  the  incidents  of  a  civil  profecution,  the  conunence- 
ment  only  excepted.  Before  the  King  only  could  have  it,  but 
now  any  private  perfon  may  at  peril  of  cods.  If  no  new  trial  be 
granted,  the  crown  will  be  in  a  worfe  condition  than  the  fubjed : 
for  here  the  verdi£l  will  be  final,  and  no  new  information  can 
be  had. 

Ear!  Serjeant  contra.  The  only  queftion  is,  whether  this  be  a 
criminal  or  a  civil  profecution.  For  on  the  one  hand,  if  it  be  of 
a  civil  nature,  I  muft  agree  a  new  trial  may  be  granted :  and  on 
the  other  hand,  it  muft  be  admitted,  that  if  this  be  merely  cri- 
minal, no  new  trial  can  be  had. 

It  is  not  denied,  but  that  at  common  law  this  information  was 
a  criminal  proceeding ;  whether  the  ftatute  has  altered  the  na« 
ture  of  it  is  the  doubt.  We  think  it  remains  as  it  did  before. 
The  confequence  of  it  is  ftill  fin«  and  imprifonment,  with  this 
addition,  that  judgment  of  oufter  may  be  given,  which  could  not 
before  ;  and  becaufe  the  ftatute  has  made  it  more  penal  than  it  was 
at  common  law,  therefore  fay  they  it  is  now  changed  from  a 
criminal  to  a  civil  nature.  This  is  fuch  an  inference,  as  I  can- 
not fee  into  the  reafon  of.  But  fay  they,  the  ftatutes  of  jeofails 
do  not  extend  to  criminal  proceedings,  but  they  extend  to  this ; 
ergo  this  is  not  a  criminal  proceeding.  I  defire  to  know  whether 
it  will  be  pretended,  that  they  would  have  extended  to  this  cafe 
without  the  exprefs  provifion  of  the  ftatute.  Certainly  they  would 
not.  And  the  Parliament  was  aware  of  that,  and  therefore  added 
that  claiifc.  The  firft  new  trial  is  Stiles  448.  and  there  the  witnefs 
died  of  an  apoplexy.  Lord  Town/end  v.  Dr.  Hughes  in  C.  B. 
2  Mod.  150.  In  fcandalum  magnatum  a  new  trial  was  denied. 
Cannot  the  King  releafe,  pardon,  or  ftop  this  profecution? 
Surely  he  may.  In  capital  cafes  the  defendant  may  plead  rnttn 
Jh'tt  acquit  \  fo  careful  is  our  law,  that  the  fubjeS  fliaU  never  be 
bore  down  by  the  weight  of  the  crown,  i  Sid.  40^,  2  Ketm 
403,  765.     I  Lev.  9*     I  Kei.  124.  are  cafes  where  the  defend- 

ant 
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ant  was  convifted,  and  in  favorem  lihertntis  a  new  trial  may  be 

granted.  Mich.  ^W.^  Mn  Rex  v.  Dav'iSy  in  an  information  for  *  ^'***^*  ^^^ 

a  riot  a  new  trial  was  denied.     Mich.  7  ^.  3.  Smith  v.  Framptorty 

Salk.  644.  in  an  aftion  for  negligently  keeping  his  fire,  wherein 

the  defendant  was  acquitted,  it   was  refufed  to  be  tried  again. 

Indeed  Pa/.  4  Joe.  2,  Rtx  v.  Simpjon  et  ai*,  information  for  fedi- 

tious  words,  after  acquittal  a  new    trial  was  granted,  but  who« 

ever  obferves  the  time  that  cafe  happened,  and  that  it  was  denied 

for  law  by  He/t  in  Davij^s  cafe  before  cited,  will  think  it  of  little 

weight.     Paf,  2  W.tsfM.  Dr.  Sahnon^^  cafe,  the  defendant  was 

convided  of  perjury,  and  had  a  new  trial ;  but  the  court  faid  it 

wouM  have  been  otherwife  if  he  had  been  acquitted.  Paf.  5  Ann. 

Rfginay.  Clarke^  in  an  indidment  for  a  nuifance,  after  acquittal 

thecoait  denied  a  new  trial,  till  the  defendant  came  in  and  con- 

fcntcd.     It  was  granted  in  Sir  Jacob  Banh's  cafe,  only  becaufe  Wk.  €s^ 

be  had  carried  it  down  by  provifo,  which  could  not  be  againft  the 

crown.     Mich.  3   A^tn.   Hartnefs  v.  Sir  J»  Barririgton,  after  the 

defendant   had  been  acquitted  of  an  afl'ault,  a   new   trial   was 

denied.     So  Sali.  6/^6.  after  acquittal  for  a  libel. 

In  this  cafe  the  office  is  determined,  fo  there  can  only  be  a  fine 
and  imprifonment.  And  if  one  new  trial  may  be  had,  the  fame 
Kafon  will  hold  for  a  fecond  and  a  third,  and  no  body  can  fay 
vhcre  it  will  (top.  It  may  happen  that  the  defendant  may  be 
convifted  on  a  fecond  trial  for  want  of  that  evidence  which  ac- 
^iiitted  him  before.  The  cafe  of  Bewdiej  was  only  a  fcire  facias^ 
^kichis  a  proceeding  purely  civil. 

Torle.  This  queftion  is  of  far  greater  confequencc  to  the  fub- 
J^ft  dian  the  crown.     It  confifls  of  two  parts : 

i«  Whether  a  new  trial  can  be  granted  in  any  of  thofe  cafes. 

2.  Whether  there  be  any  particular  circumftances  in  this  cafe, 
to  diftinguiih  it  from  the  general  ones,  and  fo  induce  the  court  to 
'cfufcit. 

Ftrfit  When  new  trials  firft  came  in,  they  introduced  a  great 
alteration..     The  cafe  of  Fcnwick  y.  Holt  (which  was  an  informa- 
tbn,  and  not  an  indictment  as  fome  of  the  books  fay)  is  full*  in 
point ;  and  the  court  faid  they  could  not  do  it  without  altering 
the  law,  which  (hews  there  is  not  a  difcretionary  power.    This  is 
die  rule  in  criminal  cafes,  which  I  fliall  (hew  this  to  be.    At  com- 
mon law  ufurpations  were  a  crime,  a  contempt  to  the  King,  and 
an  oppreilion  of  the  fubje£t.     A  quo  warranto  agit  in  rtm^  an  in- 
formation in  nature  of  a  quo  warranto  in  perfonam.     The  firft 
charges  a  crime,  and  the  other  a  ufer  of  the  franchife.     This  is 

I  3  all 
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all  of  the  crown  fide,  wliich  the  civil  rights  of  the  crown  are  not, 
as  quare  impeJitSy  which  are  of  the  plea  fide.  The  replication 
concludes,  petit  quod  ccnvincatur  ;  and  fo  is  Co.  Ettt,  tit.  quo  ivar^ 
t'lVito  J  now  conviflion  implies  cp'iwe.  This  cannot  be  called  an 
a(£lion,  the  profecutor  neither  demands  nor  recovers  any  thing, 
et  aElio  nil  aliudeji  qudm  jus proftquendi  ifijndicio  quodftbi  debetur. 

When  proceedings  in  eyre  dropt,  theo  informations  came  in, 
which  arc  of  a  higher  nature  than  the  proceedings  in  cyrc.  2  Injt. 
282,  498. 

The  ftatute  9  Ann.  takes  notice  of  this  as  a  crimioal  proceed- 
ing :  as  for  the  cofts,  they  are  collateral,  and  cannot  change  the 
nature  of  it.    The  4  (sf  5  l^.  ^  AI.  c.  18.  gives  cofts  in  perjury, 
M'here  prefented  as  a   mifdcmeanor  by  information  ;  and  can  any 
Lill.  F.nt.  248.    one  fay  it  is  now  bcco  iie  a  civil  profecution  ?  In  the  cafe  of  Strode 
CiwaAnd.  238.  V,  Palmer  it  was  held,  that  mandamus* s  would  not  come  within 
537.  54'-  >^^  dcfcription  of  actions j  fo  as  error  might  lie  in   the  £xcheq|Uer 
Chamber. 

.'^  The  jury  may    take  the    law  upon  them  if  they  will.     Litt.  $ 

368.  The  relator  here  is  only  appointed  for  the  fccurity  of  the 
cofts.  In  the  cafe  of  Ilchejlcr  he  died,  and  thereupon  tlie  de- 
fendant moved  to  ftay  the  proceeding  :  No,  fays  the  court,  this 
is  the  caufe  of  the  crown.  1  omit  his  argument  from  the  fa£ts  in 
this  cafe. 

Denton  replied.  The  daufe  of  jeofails  was  only  thrown  in,  in 
nuijorem  cautelamy  as  declaratory  of  the  law. 

Pengclly.  Sir  T,  Jones  163.  new  trial  after  conviction  of  per- 
jury. 

Afterwards  in  B.  R.  Pratt  C.  J.  declared,  that  they  had  called 
in  the  afliftance  of  the  other  Judges,  and  that  upon  the  whole 
they  wer«  equally  divided  ;  fo  no  rule  for  a  new  trial  could  be 
made  (i).     The   divifion,  as  I  am  informed,  was  thus;  for  a 


(i)  In  Rix  V.  The  Corporation  of  Rep,  484.     The  court  granted  a 

Brtcknotk,  Mtcb»   lo  Gto.  %  Mod,  new  trial  in  a  like  cafr,  with  the 

«oi.   •The  twelve  judges  are  re-  obfcrvation,  that  a  quo  wmnnm/o 

prefented   as    .-ig^in   equally   di-  information  has  been  confidered 

vided  upon  this  point;  if  indeed,  merely  as  a  civil  proceeding,  aod 

notwithilanding  the  difference  in  that  there  have  been  feveral  in- 

the  names  and  da'es,  that  is  not  ftances  of  new  trials  granted  ia 

the  fame  cafe  with  the  prcfent.  them  fincc'thc  prcfent  cafe. 


But  in  Rex  v.  Francis »    2   Turn 


new 
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new  trial,  in  B.  R.  Pratt  zmX  Eyre\  in  C.  B.  King  and  Tracey\ 
in  Scacc,  Price  and  Montagu,  Againft  a  new  trial,  in  B.  J?. 
P(!wjs  and  Fcrtefcue  j  in  C,  B*  Bh'nc&we  and  Dormer ;  in  Scacc. 
Bury  and  Page. 

Long  verfuj  Buckeridgc.  f   106  1 

Intr.  de  Trin.  i  Geo.  rot.  555. 

REPLEVIN  for  taking  the  plain  tiff's  goods  and  chattels  Arommpnt, 
in  the  parifti  of  St.  Botolph  Aldgate  in  his  (hop  there.  The  ^**""  acceirary. 
d:fendant  avows  the  taking  by  diflrefs  for  a  fee-f.irm  rent,  and 
fiys,  that  King  James  the  Firft  by  letters  patent  dated  24  -My, 
7th  of  his  reign,  ded'it  et  concejftt  the  preniiflcs  [inter  alia)  to  the 
gnntces  therein  named,  habendum  to  them  and  their  heirs  for 
ever,  tenendum  of  him  and  his  fucceffors,  as  of  his  manor  of  Eaji 
Gremwuh  by  feahy  only,  in  free  and  common  foccage,  and  not 
in  cjpite  or  by  kniglits  fer\'icc,  reddendum  to  the  King  and  his 
fucceffors  the  yearly  rent  of  22/,  in  lieu  of  all  rents,  fcrvices 
and  demands  ifluing  out  of  the  prcmifTes.  That  King  Janies  be- 
ing fo  fcifed  of  this  rent  in  right  of  his  crown,  by  letters  patent, 
•  i^  January^  9th  of  his  reign,  gave  the  faid  rent  and  fcrvices  to 
Lnurence  WkTtaker  and  Henry  Price^  and  their  heirs.  That 
BntPj  Price  died,  and  JVhitaker  furvived  and  was  fole  feifed,  and 
roadehis  will,  from  whence  and  from  a  great  many  w^^  convey- 
ances (as  a  fine  to  the  ufe  of  the  conufee,  and  a  dcvifc  by  him) 
t'le  avowant  brings  down  a  title  to  himfelf ;  and  then  goes  on 
^d  fays,  that  he  was  feifed  in  fee  of  this  rent,  and  avows  the 
^tingfor  arrears,  and  prays  judgment  and  a  return.  To  this 
^c  plaintiff  has  demurred,  and  tlic  avowant  has  joined  in  de- 
ttuncr. 

This  caufe  was  formerly  fpokc  to  at  large,  and  the  opinion  of 
Ae  court  with  the  avowant.  Only  they  referved  one  point  to  be 
funher  fpokc  to,  whether  the  avowry  is  ill  for  want  of  alledging 
an  attornment  of  the  tcrreten^nt  upon  the  fine  levied  of  the  rent 
in  queftion  by  James  Bru}ley  and  his  wife  to  William  Buckeridge^ 
under  a  devife  from  whom  the  avowant  claims. 

T»rhe  pro  querente  argued,  that  the   avowry  is   ill,  which   de- 
pends on  two  confiderations : 

I.  Whether  William  Bucheridge  the  conufee,  who  is  alledged 
fobc  fcifed  by  virtue  of  this  fine,  was  in  at  common  law,  or  by 
the  ftatute  of  ufes.  For  on  the  one  hand  it  is  plain,  that  if  he 
was  in  at  common  law,  though  the  rent  paffcd  by  the  fine,  yet 
it  did  not  enable  him  to  diftrain  without  atiorimient  5  and  on  the 

1 4  other 
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otlier  hand  it  is  as  plain,  that  if  he  was  in  by  the  ftatute  of  ufes, 
then  no  attornment  was  necefTary. 

2.  Suppofing  he  was  in  at  common  law,  whether  here  is  any 
other  matter  appearing  upon  this  avowry  fubfequent  to  the  fine, 
which  has  cured  this  defe£l,  and  taken  away  die  necelllty  of  at- 
tornment as  to  the  avowant. 

As  to  the  firft  it  is  to  be  obferved,  that  this  is  a  fine  levied  to 
the  conufec  and  his  heirs,  and  it  enures  by  way  of  grant  of  this 
rent,  and  after  it  is  fet  out,  there  comes  an  averment  that  it 
was  to  fuch  ufe. 

If  the  matter  had  refted  upon  the  words  of  the  concord  itfelf, 
there  would  have  been  no  doubt  but  he  would  have  taken  at  com* 
mon  law ;  for  it  is  a  common  law  conveyance  of  the  rent  to  him, 
and  he  mud  have  been  taken  to  have  both  the  legal  edate,  and  the 
ufe,  which  is  the  profitable  intereft,  unlefs  fomething  further  had 
appeared  to  control  that  intendment,  and  give  it  a  contrary  con- 
ftruftion.  So  it  was  held  in  the  cafe  of  Lord  Anghfty  v.  Altbanty 
Paf.  8  ^.  3.  -B.  /J.  SalL  6'j6.  There  a  fine  was  levied  and  after- 
ward a  common  recovery  fuifered,  wherein  the  conufee  of  the 
fine  was  tenant  i  and  there  being  no  deed  to  lead  the  ufes,  it  was 
Latch.  157,  objefted,  that  the  ufe  of  the  fine  refulted  to  the  conufor.  But 
Palm.  483.  ^^  court  held,  that  it  flxould  be  intended  to  the  ufe  of  the  co- 
nufee, and  in  pleading  need  not  be  averred ;  and  fo  is  Co.  Ent. 
1 14,  273.  Plow.  477.  But  if  it  were  to  the  ufe  of  the  feoffor 
or  conuifor,  then  it  muft  be  averred* 

ft  Mod.  Ca.  71.  Sbortrldgey.  Lamplughf  Mich,  i  Ann.  B.  i?.the  quefiionwas 
Far!^7i!**  "P^"  plcacUng  a  conveyance  by  leafc  and  rclcafe,  where  noconfi- 
deration  was  (hewn,  nor  cxprefs  ufe  averred,  whether  it  fhould 
be  taken  to  goby  way  of  resulting  ufe  to  the  releflbr  ;  but  the 
court  held,  it  (hould  not  unlefs  it  were  exprefsly  fhewn,  but 
that  the  edate  and  ufe  veded  in  the  releffee. 

If  this  be  tlie  proper  condru£lion  upon  the  face  of  the  fine, 
then  the  fubfequent  averment,  that  it  was  to  the  ufe  of  the  conu- 
fee and  his  heirs,  will  not  alter  the  cafe,  nor  make  him  to  be 
feifed  by  force  of  the  datute  of  ufes.  For  there  is  no  room  for 
the  operation  of  that  datute,  nor  can  it  have  any  cScCX  which  the 
common  law  could  not  fully  have  without  it. 

Before  the  datute  of  ufcs,  intereds  in  lands  fell  under  the  con- 

fideration  of  the  ifgai  ejlate^  which  was  the  pofTeifion ;  and  the 

nfe^  which  was  barely  a  truft,  an  equitable  right  to  receive  the 

profits*    Thefe  might  fubfid  in  diflerent  perions,  and  he  who 

2  .  had 
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had  Jie  ufe  liad  no  remedy  but  in  Chancery,  But  on  a  gift  to  y, 
S,  and  his  heirs^  he  would  have  had  both  the  pofTcflion  and  the 
ufe;  for  he  could  not  be  faid  to  be  a  trudee  for  himfelf|  but  the 
ufe  would  have  merged  in  the  pofleflion. 

Thus  it  ftood  at  common  law  when  the  27  H.  8.  c,  lo.  wat 
made;  and  that  only  operated,  where  the  poiredion  and  ufe  were 
divided  and  drew  the  pofleflion  to  the  ufe,  and  not  the  ufe  to  the 
pofleflion.  But  as  to  perfons  who  had  both  the  poifeflion  and  the 
ufe,  as  they  needed  not  the  help  of  the  ftatute,  fo  it  left  them 
where  it  found  them. 

The  refult  of  this  is,  that  no  perfon  can  be  faid  to  be  in  by  the  am?.  Where  tht 
ftatute  of  ufes,  but  he  who  before  would  have  only  had  the  truft  ;  ^^^  t"\"'**  '^* 
but  in  this  cafe  the  conufee  would  have  had  both  the  legal  eftate  ^^  ufcof^ani 
and  the  ufe,  and  therefore  he  cannot  be  feifed  by  the  ilatute  of  B,  in  fee. 
ufci.    And    this   diftinftion  is   warranted   by  the  authorities.  7**7  *'f  ******  i 
^liM.Atr.  780.  pl»  3.     2  And,    15.     Salk.   90.     And  in  Lo.  ufes.  Hut.xxz. 
Utt*  309.  b.  it  is  faid  that  if  a  fine  be  levied  of  a  feignory  to 
another  to  the  ufe  of  a  third  perfon  and  his  heirs,  he  and  his 
beirs  (hall  diftrain  without  attornment,  becaufe  he  is  in  by  the 
ftatute  of  ufes.     By  which  it  appears,  that  it  being  to  the  ufe  of 
a  third  perfon,  that  makes  him  in  by  the  ftatute  of  ufes. 

a«  Suppofing  the  conufee  in  at  common  law,  and  that  he 
would  have  wanted  an  attornment  to  enable  him  to  diftrain  ; 
whether  any  other  matter  appears,  to  have  cured  the  want  of  it  as 
to  the  avowant. 

It  has  been  infifted,  that  the  conufee  devifed  it  by  his  will  un- 
der which  the  avowant  claims,  and  that  attornment  is  not  necef- 
^*ry  on  a  devife. 

This  will  be  anfwered  by  confidering  the  nature  and  reafon  of  Attornment, 
Attornment.  An  attornment  is  the  agreement  of  the  tenant  to  ^***^ 
Ac  lord's  conveyance  of  the  feignory  to  another  hand.  Co.  Litt. 
3^9.  tf.  The  reafon  is,  that  by  the  common  law  there  ought  to 
he  a  privity,  that  the  tenant  may  know  who  to  pay  his  rent  to, 
and  whofe  is  a  lawful  or  a  tortious  diftrefs.  Vaugh.  39.  And 
tfiis  privity  is  originally  created  by  the  tenant's  accepting  the 
tenancy. 

But  then  the  lord  could  not  by  his  own  aft  r.lone  fubjeft  the 
tenant  to  the  diftrefs  of 'another ;  and  therefore  if  he  granted 
away  the  feignory,  the  privity  was  deftroyed,  till  the  tenant  had 
attorned  by  his  voluntary  agreement,  or  was   forced  to  it  by  a 

Sid  juris  clamat^  or  a  per  qua  fervitiay  againft  which  he  might 
ve  his  prdper  defence.     And  this  privity  was  neceflary  to  be 
-  continued  on  through  every  conveyance.  Teh.  135. 

And 
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And  attornment  was  of  fuch  neceflity,  that  by  a  grant //y/» 
nothing  pafled  witjiout  it,  though  by  a  fine  indeed  fuch  things 
•   lay  f.v  prendre  pafled,  but  not  fucli  as  fubfifted  in  jurt  tanturriy 
a  privity  todidrain.  Co.  Litt,  320.  a. 

Tliis  was  the  cafe  of  him  who  came  in  by  the  aft  of  the  par 
only,  but  not  where  he  came  in  by  adl  of  law,  as  the  heir  1 
dcfccrnt,  tenants  in  dower,  courtcfy,  ft atutc- merchant,  or  eUg 
devifc,  or  lord  by  cfchcnt.  The  ground  for  all  this  is,  that  they  hi 
no  means  to  compel  attornment,  and  6  Co.  68.  a,  my  Lord  Ci 
gives  this  rule,  ^ioil  temaiio  dcJutuUur^  ^^^Pfa  valet^  Ji  culpa  abj^ 
•So  tliat  he  who  would  diilrain  without  <ittornment,  mud  ftai 
clear  of  all  laches,  which  this  conufee  docs  not,  for  he  hasfli 
kis  time  of  bringing  a  quid  juris  clnmat  or  a  per  qua  fervitia^  whit 
muft  be  before  the  ingjjjfeient  of  the  fine.  Bro,  ^tid  juris  d 
maty  355,  F,  N.  B.  on  the  writ  of  cotenant  to  levy  a  fin 
Pkwd.  431.  b.     Pop.  63. 

And  as  the  conufee  fliall  not  diftrain^  fo  his  dcvifce  fliallnc 
for  tiemo  potej}  plus  juris  ad  alium  transferre  quam  in  ipfo  ift.  Tl 
bargainee  of  this  conufee  could  not  diftrain,  though  he  wou 
cpmeinbythe  ft  atutc  of  ufes.  Q>.  Liti.  309.  h,,  5  Co.  13. 
The  reafon  of  which  isj  that  though  the  Itatutc  fupplles  fuch 
defeO:  in  the  barj>ainee's  title,  yet  it  meddles  not  with  the  ba 
gainor's.  And  befides,  there  is  an  interruption  of  the  privit 
which  ought  to  have  been  liandcd  down  through  all  the  gram 
Cro*  Eliz.  832,  354«'    Ow.  23. 

A  devifce  cannot  be  in  a  better  condition  than  a  bargainee 
deed  inrollcd.  I  agree  an  attornment  is  not  necefTary  to  a  devil 
and  the  reafon  given  upon  Liti.  §  586.  is,  that  the  tenant  ft 
not  have  it  in  his  power,  to  fruftrate  the  \\\\\.  But  Jiere, 
quiring  an  attornment  doth  not  give  the  tenant  that  power, 
only  puts  it  in  the  power  of  the  devifor  to  defeat  his  own  de\ 
by  his  own  laches. 

In  Cro.  Eliz.  354.  the  cafe  of  a  lord  by  efcheat  and  a  devi 
are  coupled  together,  but  furcly  they  ftand  upon  different  i 
fons.  lii  the  c.ife  of  an  efcheat  the  privity  continues,  for  the 
nant  comes  in  vuuUatily  fubjccl  to  the  fuperior  lord,  whofc  titi 
paramnur.t  to  the  tenant's,  which  a  devifec's  is  not,  for  he  cor 
in  under  tht  title  of  the  devifor,  and  is  not  a  perfon  to  whom 
tenant  made  himfclf  fubjtcl  cither  mediately  or  immediately* 

It  was  objcfted,  that  this  was  but  matter  of  form,  and  (ho 
luve  been  ihcwn  for  caufe  of  demurrer.    But  I  aufwer,  that  1 
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is  a  ncceflary  circumftancc  to  give  a  power  to  diftrain,  and  is  here 
the  very  merits  of  the  caufe. 

It  was  faid,  a  verdift  would  have  cured  this  defeft,  but  I  deny 
rhat,  for  by  the  fine  the  thing  granted  paiTcs  without  attornment, 
and  the  jury  may  find  conajftt  without  it.  Though  in  a  grant  by 
deed  I  agree  a  verdyfi  would  hav«  helped  it  \  becaufc  there  no* 
thing  paflcs  till  attornment.  Ra^m.  487. 

^uih  contra.  I  agree  the  conufce  is  in  at  common  law,  and 
that  where  theufe  paflcs  to  the  fame  perfon,  the  (latute  has  no 
relation.  Seignories  were  at  (irft  inllituted  on  a  military  ac- 
count ;  and  therefore  attornment  was  brought  in,  that  the  te- 
nant might  not  be  obliged  to  fer\'e  under  a  ftranger  in  tlie  wars>. 

Though  the  conufce  could  not  diftrain  without  attornment,  be- 
caufc he  could  compel  it  by  a  quid  juris  cLiniat^  per  qux  fcrvitia^  or 
({um  redditum  reddit^  yet  we  are  in  the  cafe  of  a  dcvifee,  who  has 
no  means  to  compel  attornment,  and  that  is  the  rcafon  why  a  dc- 
vifee may  diftrain  without  it.  Litt.  §  5B6.  I  /;;//.  322.  One 
that  claims  under  letters  patent  may,  and  fo  may  any  body  to 
whom  no  laches  can  be  imputed.  6  Co»  68.  5  C^.  1 13,  39  H. 
^'  24.  Bro.  Attorn.  29.  5  H-  7.  19.  Lands  devifed  from  the 
heir  veft  before  agreement,  et  interejl  republica  fuprema  hominum 
itftumefita  rata  haberi. 

But  admitting  attornment  ought  to  have  been  fet  ofc  •,  then  I  r 

*"Cft,  that  it  appears  fuflicicntly  upon  this  record,  and  that  an 
attornment  is  implicitly  averred.  For  if  attornment  be  ncccflary, 
*cn  he  could  not  be  feifed  by  force  of  the  fine,  and  it  is  faid 
Q'^^^d  vir/ute  inde  the  conufce  feifitus  fuit  of  the  rent ;  neither  can 
^t  part  of  the  avowry  be  true,  which  fays,  that  the  plaintiff  be-  , 

^^^tmernt'  with  the  payment  of  the  rent  to  the  avowant,  which 
"C  could  not  be,  unlefs  the  avowant  had  a  title  to  diftrain,  and 
^t  could  have  no  title  without  attornment. 

But  even  admitting  that   attornment  was  neceflary,  and  that 
'•one  appears  upon  this  record  \  yet  the  want  of  it  ihould  be  (hewn 
for  caufe  of  demurrer,  for  it  is  but  a  circumftancc  and  matter  of 
form,  fincc  the  aft  for  the  amendment  of  tlic  law ;  and  there  ap- 
pears fuilicient  for  the  judges  to  give  judgment  according  to  the 
rcry  right  of  the  caufe. 

Torke  replied.    The  tenant  might  defend  himfelf  in  a  per  quae     [  1 1 1   J 
fervitia  \  and  to  give  the  devifce  a  power  to  diftrain,  where  the 
devifor  had  not,  is  to  ouft  the  tenant  of  his  defence.     Suppofe  the 
conufce  had  devifed  it  immediately  and  died,  would  not  there 

have 
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have  been  a  new  lord  put  upon  the  tenant  without  his  privity  or 
confent  ?  I  agree,  in  an  a^ion  of  debt  for  this  rent,  the  attorn- 
ment would  have  been  but  a  circumftance ;  for  the  rent  paflcd  by 
the  fine,  but  not  a  power  to  di  drain  for  it.  And  as  to  what  is 
faid  zhout  feifituf  and  onerat\  I  admit  it  to  be  true,  that  he  was 
feifed  of  the  rent  by  force  of  the  fine  only,  but  had  no  power  to 
diftrain.     JdJMrnatur  \  and  in  a  few  days 

Pratt  C.  J.  delivered  the  refolution  of  the  court.  This  cafe 
is  now  reduced  to  a  fingle  point,  whether  it  was  neccfTary  for  the 
avowant  to  fet  out  an  attornment  upon  the  fine  to  William  Sucler^ 
idgej  under  a  devifee  from  whom  he  claims.  We  are  all  of  opinion, 
that  for  this  fault  the  avowry  is  ill.  It  fcemed  to  be  given  up  at 
the  bar,  and  therefore  I  (hall  but  lightly  touch  upon  it,  that  the 
conufee  was  in  at  common  law.  The  fine  is  a  common  law  con* 
veyance,  by  which  both  the  legal  eftate  and  the  ufe  would  have 
paflcd  to  the  conufee,  without  any  declaration  of  ufes,  according 
to  the  cafe  of  lord  Anglefca  v.  Althum  •,  and  therefore  the  ufes 
need  not  have  been  averred,  it  is  but  exprejfto  eorum  qua  tacite  in-' 
funt ;  whereas  if  it  had  been  to  the  ufe  of  a  third  pcrfon,  they 
muft  have  been  averred,  in  order  to  control  the  general  operation 
which  the  fine  would  otherwife  have  had.  This  conufee  did 
not  want  tlie  help  of  the  ftatute,  and  therefore  it  meddles  not 
with  him,  but  leaves  him  in  at  common  law.  2  Roll.  Abr»  780. 
//.  3.     2  Atid.  15.     Salk»  90.     Co.  Litt.  309.  b. 

Since  he  is  in  at  common  law,  it  is  not  difputed,  but  that  at- 
tornment was  neceffary  to  enable  him  to  dirtrain  ;  but  the  avow- 
ant fays,  he  is  in  the  cafe  of  a  devifee,  and  on  a  devife  no  attorn- 
ment is  necefliiry.  This  is  true,  that  generally  a  devifee  (liall 
diilrain  without  attornment,  but  then  his  devifor  mufl  have  been 
enabled.  If  he  had  not  that  pi)wer,  he  could  not  transfer  it,  ac- 
cording to  the  rule  in  Sir  Moyle  Finch's  cafe,  Nemo  potejl  plus  juris 
ad  alium  trans ftrrre  quam  in  ipfo  ejl.  This  rule  holds  in  all  fci- 
ences,  in  logick  Nil  dat  quod  in  fe  non  hatet ;  a  bargainee  has  no 
more  privileges  than  his  bargainor,  and  of  the  two,  he  is  to  be 
favoured  before  the  devifee.     5  Co.  1 13. 

The  cafe  of  a  devifee' and  lord  by  efcheat  arc  unfkilfully  coupled 
together  in  Cro.  Eliz.  354.  as  was  mentioned  at  the  bar;  and 
though  in  the  latter  end  of  that  cafe  there  falls  an  exprcf&dn 
[  112  3  obiter^  which  feems  to  make  for  the  avowant;  yet  that  can  havc- 
no  weight ;  it  is  tenderly  faid,  and  is  direftly  contrary  to  the 
principal  cafe.  There  is  no  doubt  but  the  lord  by  efcheat  may 
diftrain  without  attornment,  for  he  claims  by  title  paramount^ 
and  the  old  privity  revives.     Mallorie'^  cafe,  5  Co. 

And 
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And  as  wc  think  it  ncceflary,  an  attornment  fliould  be  fct  out ; 
lb  we  are  likewifeof  opinion,  that  none  appears  upon  this  record. 
The  conufce  wTAfeiJitus^  and  the  tenant  tneraf  by  the  fine  only  5 
but  that  paflcd  no  power  to  diflrain.  If  this  had  been  by  deed, 
an  argument  might  have  been  drawn  from  thofe  words,  hecaufe 
there  nothing  would  have  paffed  before  attornment.  Wc  think 
likewife,  that  this  is  matter  of  fubftancei  and  fo  the  avowry  is  ill 
on  a  general  demurrer  (i). 

Reeve  prayed  to  difcontinue,  becaufe  the  avowant  is  as  an 
a&or.  iedper  Curiam  :  It  is  tlie  plaintiff's  fult,  and  how  can  one 
man  difcontinue  another's  fuit.     Judicium  pro  quer'* 


(l)  Fmndepfut  v.  Lmrd^  ante  78.  Queen  Anne,  {j^Anne^  c,  16.  §  9.) 

W  xnde  the  opinion  of  Buller  J.  attornment  is  never    averred  in 

ibM^  ▼.  GalUmore,  Doug.  283.  a    declaration   in   covenant,    ner 

^  H.  3^  That  iiacc  the  ad  of  fkaded  is  an  awwtjj* 


"3 
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Sir  John  Pratt,  K/it.  Lord  Chief  Jujlice. 
Sir  LittletOQ  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  \jHfiices. 

Sir  John  Fortefcue  Aland,  Knt.      ^ 
Nicholas  Lechmere  Efquire^  Attorney  General. 
Sir  William  Thompfon,  Knt.  Solicitor  General. 


M>Unddmut  in 
nature  of  »  frO' 
tcdendo  ad  ju- 
dicium. 


'A  Judge  of  an 
inferior  court 
cannot  grant  a 
mew  trial. 


Brooke  verfus  Ewers  &  ux\ 

'V*  0  RK  E  moved  for  a  mandamus  to  the  Judge  of  the  court  ol 
-^  ■  Sandivichy  to  give  judgment  upon  a  vcrdidl,  though  he  hac 
granted  a  new  tii.il  for  cxceflive  damages  without  payment  o 
cods.  And  ioi  \\\c  matidamtts  he  quoted  i  Vent,  187.  Rajnr 
214.  2  Keb.  871.  And  he  likewifc  infifted,  that  a  judge  of  ai 
inferior  court  cannot  grant  a  np w  trial,  as  was  held  by  Holt  C.  J 
Mich.  I  Ann.  Hallv.  Hilly  i  Alod.  Ca.  84.  Sali.  201,  650.  An* 
Vikcvrik hy  Parhr  C.  J.  Paf,  12  Ann.  Page  v.  Round.  And  t» 
that  opinion  the  court  inclined,  and  granted  a  mandamus  unlei 
caufe,  and  upon  tliat  the   Judge   below,  as  well  advifed,  qui. 


(l)  Rix  v.*  Urling^  Fort.  198, 
Bay  ley  v.  Boorne,  foft.  392,  and 
the  cafes  there  cited.  Rrx  v. 
Dayt   Saj,    Rep.    202.      Blacquitie 


V.  Hopkins i  per  Lord  MamsficLl  S.  I 
But  he  may  fet  it  afide  for  irregu 
larity.  Rex  v.  Petrrs,  I  Bur' 
572.     Jr.id  V.  Hill,  foft.  499. 
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Between    the   Pariflies    of    Beadon    in    Nottingham fliire    and 
Scifibn  in  Lciccilcrdnrc. 

OR  D'E  R   for  removal  of  Thomas  Bhck  and  liis  familj'  from  Order  to  remove 
Beqflon  to   Sciffon.     And   the  iiiiliccs  adjucl::;c,  thu   .^f    is -V.  and  family 
iiseiy  to  become  chargeable,  ana  tlv.t  Scijon  ilwu  x\w.  piacc  oi  his  4,^  .(iju-iic-tma 
laftlcgat  fcttlement.     Upon  tlie   firit   ri:rading  it  was  cuaflied  as  thut  ic-:^*/!  the 
tothc  family,    quia  too  general:  SnlL  482,  485(0.     ^^"t  the  g^j^^^j)^;^^*^ 
<lucftion  now  debated  was,  whether  lliere  was  a   fullicient  adju-  \%  well  enough. 
<licatibn  of  a  fettlement  in  Sciipjti ;  for  it  is  not  that  it  is  the  ^J^*^-  <:"/• 
place  of  his  lall  legal  fettlement,    but  that  it    ivas  fo,  whiJi  R^m/^jr  sg! 
roightbc  twenty  years  ago,  and  he  may  have  gained   anotiu-.r  let-  No.  116.  i.  C. 
flcmcnt.     And  fome  ftrefs  was  laid  upon  the  variation  of  the  ex- 
ptcfliftnin  the  order  //  and  ivas^  as  if  the  juftices  ddlgned  they 
ftouWhave  a  different  conftruclion.  And  the  court  liow  inclin  .-d 
dispart  of  the  order  to  be  bad,  till  Eyre  J,  quoted  a  cafe  berw<  c:> 
4c  pariflies  of  Lanhaddock  and  Lfttiguinedy  Mich.   2  Qeo.  ox  hiJ, 
2  Geo,  where  it  was,  are  likely  to   become  chargeable,  and  that 
Languined  was  the  place  of  fettlement ;  and  this  exception  taken 
^d  over -ruled.  And  upon  this  authority  the  order  was  confirmed 
?s  to  Block  himfelf,  but  the  Chief  Juitiee  and  Fortejciie  J.  laid,  if 
^  had  been  res  integra^  tliey  Ihould  have  doubted. 


(l)  S.  P.  FlintQii  v.  Royf.QK^   1  SeJ.  Caf.  10.  //.  X  I.  foL  324. 


Stratton  verfus  Burgis. 


avcnt. 
AK.-, 


AN  attorney  undertakes  to  appear  for  the  defendant  an  iiif.:nt.  ^^^,..^ 
Etpcr  Curiam,  He  is  obliged  to  do  it  in  a  proper  manner,  3  Vin 
*^d  having  entered  it  ^^r  aitornatum,  when  it  Ihould  liavc  been  -^r.  pi.  jS. 
P^9^  guardiuJium,  it  may  be  amended  ( 1 ). 


(1)  Goodwright  V.  JVright,£itite     if    there     be     no 
</•  ^i,  S.  P.     But  it  is  othcrwiie     Power  v.  Jt^Kes^  pjl.  445. 


Lewis  verfus  Farrcl. 


IN  cafe  for  a  malicious  profccution  of  an  indiiSmcnt,  judgment  'j),"'"  !?*  ™f'*' 
was  given  for  tlic  defendant  on  demurrer,  becaufe  it  waj>  not  muft  ihtwp'"^o-" 
**iewn  how  the  indiiSment  was  determined,  according  to  the  cccdings  dcter- 


^afcs  oiParierv.  Langley  [a),  Trht.  12  Ann  B.  R.  and  BLi^rave  '"'"S.^',;;'»^J»^* 
^-Odell,Mich.'iGeo.22^{b).     {Lucas  2Q0.     Scj/k:iS.     6  iJV-  B    K.  .63. 
^^2.     Holf.  267.   ' Te/v.  117.      2  Sa/k,4^6.  'jO'j,      <;  Med.  22^^  '©Mod.  145. 
y4«     Saund.  228.     Lev.  475.      10  Mod.  2iy.     Gi7^.  Of.  214-  (^7*  Vin.'Akr. 
-'f.  Raym.  503.]  added  in  2d  edition.  33.  c  2>  n.  ' 
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Dominus  Rex  verjus   Guardianos  ecclefiae  de  Thame  in  com' 

Ojton\ 

OmmMdamui     jtyfANDAMUS   direftcd  to  the  churchwardens  of  the  pa- 
rffic?r°who"ism  Ti^h  oi  Thamfy  to  rcftoie  John  JVilliams  to  thcoflkc  of 

at  pietfure  oniy»  fexton  there. 

it  is  a  ^ofA  re- 

Sdr'pic'ifurJ^  They  return.  That  the  parifli  of  Tbame  is  an  ancient  parifli, 
remove  him,  and  and  that  for  time  immemorial  there  has  been  a  church,  with 
infuchcafe  a  churchwardcns,  and  a  fexton,  eligible  by  the  churchwardens  and 
necdraiy?*""**  parifliioncrs,  or  the  major  part  of  them,  for  that  purpofe  at  a 
%  Sur.  S97.  day  and  place  prefixed  afTembled ;  which  perfon  fo  elstled  was 
to  continue  in  at  the  pleafure  of  the  elefbors,  and  was  always 
amoveable  by  the  major  part  in  form  aforefaid  afiembled.     That 

1  May  1703.  John  Williams  was  elejied  fexton,  and  continaed 
in  the  office  till  31ft  oi  July  lyiT*  upon  which  day  the  church- 
wardens and  parifliioners  being  duly  aflembled,  ad  continuandum 
vel  amovendum  the  faid  John  JVilliamSy  he  at  fuch  aflembly  was  by 
the  churchwardens  and  major  part  of  the  parifliioners  remored 
from  his  faid  office,  et  ea  de  caufa  they  cannot  reftore  him. 

Denion  argued,  that  the  return  was  infufficicnt.  This  is  not^= 
a  cafe  within  the  mandamus  adi,  fo  as  we  might  traverfc  the  re- 
turn  ;  and  therefore  it  muft  be  certain  to  every  intent.  It  mufb:^ 
anfwer  all  the  fuggcdions  of  the  writ,  which  this  tetum  does^ 
not :  we  fay  that  we  were  debite  eUEf  prafcci*  et  admijf.  into  thi^s^ 
office  :  they  anfwer  to  the  eleEf"  and  prafeii\  but  not  to  the  admit —  — 
fion  :  for  thouGjh  that  may  be  implicitly  taken  to  be  anfwered,  yf  — ^ 
returns  by  implication,  and  fuch  as  are  argumentative  only,  arc  v^ 
good.  Rayuu  365,  153,  431.  I  5/V.  286.  a  Jones  177.  Th  -^c 
cafes  of  2  5/V/.  49,  79.    i  Veut.  77,  S2»  Raym.  188.     I  Sid*j\6imr 

2  Keb.  64 1 .  will  be  objected  to  me  ;  but  I  give  them  this  aiL  J^ 
fwer,  That  they  were  upon  letters  patent,  where  the  appoinr  ^ 
meiit  was  only  duriin/e  bene  placito  \  but  we  are  here  in  the  cafe  c^^ 

a  cudom,  which  is  more  unconfined  ;  and  2  Cro.  540.  a  cufton^  ^^ 
to  remove  a  ra^nfrcm  his  freehold  was  held  void.  It  does  not  appe?  ^^ 
the  party  was  heard,  or  that  the  parifli  is  fupplied  with  anoth^-^r:^ 
officer. 

Tcrhe  contra.  Wherever  an  officer  appears  to  be  in  only  at  pic— ^< 
furc  of  the  cleflors,  it  is  fufficient  to  flicw  a  determination  -• 
iheir  will  (l)  i  Lev.  291.      i  Fent,  77,  88.     2  Keb.  641.     Ar  -^J 


(I)  Rex  v.  M'ljor^  iL  Canterbury,  fofl.  674. 

th^-    O^t 
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Aofc  CAfes  being  of  a  grant,  the  argument  is   (Ironger  in  this 

afe ;  for  many  things  are  good  by  cuftom,  which  are  not  fo  by 

grant.    Where  the  power  is  to  remove  without  caufc,  no  caufe 

of  removal  need  be  returned.     And  for  this  reafon  alfo  no  fum- 

mons  or  hearing  of  the  party  is  requifite,  for  he  is  not  removed 

for  any  crime.     And  whether  the  office  is  filled  up  or  not  is  no-    [116] 

thing  to  this  man,  nor  can  better  his  title  a  whit*    The  admif- 

fion  is  not  the  point  of  the  writ ;  but  if  it  were,  yet  the  elecf  et 

frtftSf  is  a  full  anfwer.     He  could  not'  be  prafeElus^  unlcfs  he 

was  in  pofleflion  of  the  ofEce :  fo  that  when  we  (hew  him  in  pof- 

feOion,  that  necefiarily  implies  a  previous  admiflion. 

No  mandamus  lies  for  an  officer  at  will.  2  Lev.  1 8«  &alk% 
428,  432.  There  appeared  to  be  a  power  of  removal  at  pleafure, 
but  becaufe  the  removal  was  for  faults  in  his  office,  and  not  in 
purfuance  of  that  power,  a  peremptory  mandamus  went :  but  it 
^^s  held,  that  it  had  been  good,  if  they  had  relied  only  upon 
4cir  power* 

The  court  held  the  return  good.  Et  per  Pratt  C.  J.  The  ad- 
niiflion  need  not  be  anfwered,  though  it  is  fully  done  hy  prafeH*  : 
nor  does  there  need  any  fummons,  for  the  reafon  mentioned. 
Et  perPowysJ.  a  charter  cannot  hinder  a  man  from  fetting  up  a 
trade  without  apprenticefhip,  but  a  cuftom  may.  Et  per  Forte/cue 
J*  a  fexton  is  called  oftiarias :  we  ought  not  to  grant  a  mandamus ^ 
without  a  certificate  that  tlie  fexton  was  chofen  for  life.  If  he 
^^eie  removed  for  a  crime,  a  fummons  is  requifite  according  to 
natural  juHice ;  but  the  prefent  cafe  is  a  removal  for  what  the 
party  cannot  gainfay, 

Henderfon  verfus  Willlamfon* 

DEBT  upon  a  bond,  conditioned  to  perform  the  award  of  ^,^j  ^^^ 
7*  5.  fo  as  it  be  made  in  writing  under  his  hand  and  feal  purfue  the  lub- 
^y  fuch  a  day  ready  to  be  delivered  to  the  parties.     The  defend-  "1*^»*">  ^"  ^^,f 
^nt  after  oyer  pleads  nul  agard  fait.     The   plaintiff  replies,  that,  ^5  in^^t  ot'' 
Jhe  arbitrator  before  the  day  made  his  award  in  writing,  which  futftiucc. 
^s  fctout,  and  a  breach  afllgned.     And  to  this  replication  the  de- 
fendant demurs  generally.     And  Comyns  Serjeant  objected,  tliat 
^  did  not  appear  to  be  under  the  hand  and  feal  of  the  arbitrator, 
*s  the  fubmiifion require^.  Btdji.  no.   i  Roll,  Abr.  145.  Faugh. 
^09,  1 1  a.     Palm.  121.     2  Cro.  277.     And  for  this  f«iult  it  wag 
I^cld  ill :  but  the  plain^ffhad  leave  to  difcontinue. 


YoL.  I.  K 
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Anonymous. 

Vanuce.  f^ErtUran  to  remove  a  conviaion  of  forcible   entry  and  dc- 

^  tainer  againfl  A*  and  his  wife  :  the  conviAion  returned  was 
againft  A.  only :  and  for  this  variance  the  certiorari  was  quaihcd. 
FideSaik,  146,  CJI. 


f  117  ]  Dominus  Rex  verfta  Roe  &  al% 

Aa  i«tK«<tf  t»  Y^  ORKE  moved  to  quafli  the  return  of     rcfcous,  by  which 

tv»to<u  atnaA    •*    \i  appeared,  that  the  warrant  was  to  two,  and  the  arrcft  only 

MkuTk  Kiy  ke  ^1  ^^^^  without  any  words  to  fever  the  authority.  Bed  per  Curiam^ 

execttxcii  hy  aae  Though  that  be  an  exception  in  the  cafe  of  a  private  authority^ 

^/-  yet  it "  is  in  none  which  relates  to  the  public  juftice ;  and  this 

has  always  been  the  Handing  diilindion^  and  therefore  the  return 

is  good.    Fidt  I  LfJI.  181.  ^.   I  Com.  I)i^.  tit.  Attorney  [C.  ii), 

644- 


King  qui  tarn  verfus  Bolton. 

wtcTc  Ac  fir*  'Tn  H  E  plaintiiT  declares  in  prohibition,  fetting  forth  that  the 
tr».,crfc  u  im-       I      ^j(y  Qf  London  is  an  ancient  city  incorporated  by  the  name 

maLcrui,  there        ^  *  .  i«.'/-i.  r   r       t  ■ 

mayt^-i/^jvcrfc  o*  mayor,  commonalty  and  citizens  of  the  city  of  London^  and 
upoti  iL  .  that  time  out  of  mind  tliere  has  been  a  conunon  council  confifling 

F*a!rL  t^i  ^*^  of  the  mayor,  aldermen  and  certain  citizens  to  the  number  of  250, 
Bro.  V.  c.  5S.  clefted  within  their  refpe£live  wards  yearly  upon  S/.  Tkomait 
s.  C-  d;iy  at  the  wardmote :  that  there  have  been  ufally  twelve  chofea 

for  tlie  Tower  ward,  and  that  the  plaintiff  on  St.  Thomases  day 
lad,  being  a  citizen  and  freeman  .  inhabiting  in  that  ward,  was'  at 
a  wardmote  holden  before  the  alderman  duly  elefled  and  admitted 
a  common  council  man  for  the  year  enfuing :  but  the  defendants] 
in  order  to  opprefs  him,  6  Fehruarj^  4  Geo.  did  deliver  a  petition 
to  the  court  of  common  council,  complaining  of  an  undue  elec« 
tion,  and  fuggefting  tliac  they  themfelves  were  chofen ;  whereas 
die  plaintiff  avers,  the  common  council  had  nojurifdiAion  to  ex- 
amine the  validity  of  of  fuch  election,  but  the  fame  belongs  to 
the  court  of  tlie  mayor  and  aldermen  -y  and  notwithftanding  the 
plaintiff  offered  to  prove  tlie  fame,  yet  the  defendants  proceed 
againft  him,  and  concludes  with  averring  the  contempt.  The 
defendants  deny  the  contempt,  etquicqidd^  l^c.  et  pro  eonfidiatfom 
bahetida  they  admit  the  con  ilitution,  and  manner  of  eleflion  ;  bt^ 
thea  they  fay,  That  the  mayor,  aldermen  and  common  council, 
time  out  of  mind  have  had  the  cognizance  and  authority  of  hear- 
iiig  and  determining  tlie  elecUon  of  common  council  men  :  that 
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01  St.  Tbcnuu*^  day  the  defencbnts  were  duly  chofen,  bu^  the 
pbintiflfand  one  Jefis  pretending  a  righti  intruded  themfelves  into 
the  faid  office,  whereupon  the  defendants  exhibited  their  petition 
to  the  common  counci],  prout  eis  bene  licu'tt^  abfque  Ijoc  that  the 
junfdiAion  is  in  the  court  of  the  mayor  and  aldermen.  The 
plaintiflf,  prateftando  that  the  court  of  mayor  and  aldermen  have  a 
jarifdidion,  for  plea  fays  the  common  council  have  it  not :  and 
concludes  to  the  country.  To  this  replication  the  defendants 
(lemur,  and  {hew  for  caufe,  that  the  replication  is  a  departure,  [  1 1 S  ] 
and  that  the  plaintiff  ought  to  have  taken  iifue  on  the  travcrfe, 
and  not  anfwered  the  matter  of  it  barely  by  way  of  inducement. 
The  plaintiff  joins  in  demurrer. 

Darnall  Stijeant  pro  defendettte.  The  phintiiTfliould  have  taken 
ifiiie  upon  our  traverfe,  and  not  meddled  with  the  inducement  to 
it.  Cn.  Car.  105.  2  Mod.  183*  He  (hall  maintain  matter  al- 
leged by  him,  and  denied  by  die  other  fide,  and  not  go  over 
to  nutters  i/f^^rx  and  collateral,  arifing  only  out  of  the  induce- 
ment to  the  other's  plea.  Vaugh.  60.  %  Mod.  84.  He  Ihall  not 
dcfert  his  own  title,  and  recover  upon  a  defe£l  in  the  defendant's. 
It  is  not  enough  for  him  to  deftroy  my  title,  but  he  muft  go  far- 
ther, and  eftablifli  his  own  :  if  he  docs  not  he  can  never  recover, 
i^nullor  eft  conditio  poffidentis.  Hob.  10 1.  He  that  prays  a  pro- 
hibition, muft  prove  his  fuggeftion,  as  on  modus* s  and  citatioiis 
outof  diie  diocefe.  He  that  pleads  in  abatement,  muft  gire  the 
plaintiff  a  better  writ :  therefore  when  they  fay  we  have  ap* 
plied  to  an  improper  court,  ought  tliey  not  to  ftiew  us  which  \% 
the  proper  one  ?  and  can  that  be  determined,  unlefs^  it  be  put  in 
iffuc? 

lH)italer  ScT]C2nt  contra.  This  is  a  prohibition  ^r^  i/g^^yf/- 
^fJidmiff  and  not  barely  pro  defeBu  triationis.  Here  both  plain- 
tifl^and  defendant  are  aftors,  the  one  fues  for  damages  by  being 
<I^wn  into  an  improper  court;  and  the  other  labours  for  a  con- 
Aiitation,  and  for  that  purpofe  muft  intitle  the  court  wherein  he 
foes  to  jurifdi£lion.  Plow.  469.  a.  Dy.  170,  171.  2  //.  4. 
9f  10.  For  the  only  point  is,  whether  or  no  the  defendant  has 
fued  the  plaintiff  in  a  court  that  can  and  ought  to  determine  the 
raattcr.  The  traverfe  is  immaterial :  we  fay  the  court  of  com- 
mon council  has  no  jurifdi£lion,  and  is  it  any  anfwer  to  fay  the 
court  of  aldermen  have  none  ?  We  might  fafely  have  demurred, 
btttwc  chofe  to  waive  that,  in  order  to  bring  the  right  to  trial. 
-And  though  generally  a  traverfe  upon  a  traverfe  is  not  allowed, 
yet  that  rule  does  not  hold  in  all  cafes,  i.  Lift.  282.  b.  Cro. 
£i*  99*  Afo.  429.  Cro.  EL  407.  2  Cro.  372.  Pep.  lOl.  r  Sand.ia. 
This  h  not  like  the  cafe  of  a  quarc  impedit,  which  has  been  men-  » l^^.  19*. 
tioned,  for  there  the  plaintiff  muft  make  a  title,  in  order  to  have 
1  vrit  to  the  biftiop. 

K  2  Darnall 
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Darnall  replied.  Suppofe  we  had  demurred  to  the  declar 
ind  it  bad  been  held  naught ;  fhould  not  we  have  bad  a  con 
tion,  without  making  out  a  title  ?  They  tliat  take  a  caufe 
one  eourt,  muft  (hew  a  jurifdidion  in  another :  they  fay  w( 
applied  wrong,  why  ?  Becaufe  you  fhould  have  gone  to  the 
of  aldermen,  fo  that  that's  the  pointy  whether  the  court  of 
men  have  the  right. 

C  1 19  ]  C.  J.  I  did  not  expe£):  to  have  heard  an  argument  in  fo 
a  cafe  as  this.  Tlie  piaintifF  fays  he  is  fued  in  the  common- 
cii  for  a  matter  whereof  the  cognizance  is  only  in  the  co 
aldermen  :  conGder  now  what  is  the  ground  of  our  fending  s 
hibition ;  it  is  not  becaufe  the  court  of  aldermen  have  a 
but  becaufe  the  common  council  has  none,  and  therefoi 
traverfe,  which  would  avoid  trying  the  right  of  the  con 
council,  and  bring  that  of  the  court  of  aldermen  in  quefti< 
immaterial.  For  fuppofe  they  had  gone  to  ifTue  upon  that, 
it  had  been  found  that  the  court  of  aldermen  had  nojurifdid 
yet  that  had  not  cftabliflied  the  right  of  the  common  counc 
as  to  intitle  the  defendants  to  a  confultation.  Whether 
{hall  have  one  or  not,  depends  upon  the  right  which  the  con 
ccftmcil  has  to  determine  this  mattei  \  and  if  they  have  no 
am  fure  we  ought  not  to  remit  this  caufe  to  them,  thoug 
court  of  aldermen  (hould  fail  of  eftabliihing  their  right.  Th 
the  plaintiiF  might  have  demurred,  yet  he  was  at  liberty  to  | 
to  try  the  right.  The  cafes  v.  here  a  plaintiflF  muft  recover 
his  own  ftrengch,  do  not  at  all  govern  this ;  for  if  the  con 
council  have  ufurped  a  jurifdi£bion,  which  they  have  not 
piaintifF  might  have  had  a  prohibition,  without  fetting  out  v 
the  right  was.  In  the  cafe  of  a  modus  it  is  otherwife  indeed 
caufe  there  tlie  court  below  has  originally  a  jurifdi£lion,  v 
the  other  comes  to  overthrow  by  matter  ex  pqft  fuSh.  For 
reafons  I  am  of  opinion,  the  prohibition  ought  to  ftand.  1 
which  Pw)y  J.  agreed.  Et  per  Eyre']^  The  plaintiff  in  < 
throwing  the  jurifdiSion  of  the  common  council  has  no  ne 
fet  up  another  in  oppofition  it.  Where  the  firft  traverfe  ii 
material,  that  is,  where  it  will  not  put  tlie  proper  point  in  i 
there  maybe  a  traverfe  upon  thai  traverfe  (i). 

Forte/cue].  The  defendant  is  properly  the  ador,  becaui 
muft  make  title  to  the  jurifdi£Uon  in  which  he  fues ;  and  wh< 


(i)  FUe  Rfx  v.  Archh'Jhop  tf  which  was  reverfed  in  Oim.t 

Ardmagh  and  Nathaniel   H'huley,  upon   this  ground.     2  H,  B 

^»  8^7.     The  Mayor  of  Or/ord  1 84.     5   Term  Rep.  l6^^ 
▼.  SJtbkrdfirij  4  Term  Kef.  438. 
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iht  court  has  jurifdifiion,  is  the  only  matter  ifluablc ;  and  not  vi<*«^-  ^^s- 
ikher  Ac  plaintiff  has  alleged  it  properly  elfcwhere.    The  cafe  ^^  ]  ^'!')"yoU 
'  dfa  pun  impedii  is  intirely  different  from  this  cafe :  there  the  737.  £d.  1792. 
fhindA^  as  here  the   defendant,    muft  recover  upon  his  own 
Ireogthy  one  his  writ  to  the  bifhop,  and  the  other  a  confultation. 
Iti  die  defendant  there,  and  fo  the  plaintiff  here,  needs  make 
10  tide.    If  the  right  of  the  court  of  aldermen  had  been  in  iflue, 
on&der  what  would  have  followed.     If  their  right  had  been  efta- 
iSfhed,  it  is  no  confequence  that  the   common  council  have 
m^  for  there  maybe  concurrent  jurifdi£tions«     If  it  had  been 
innd  they  had  no  right,  does  it  follow  that  it  is  in  the  common 
CMtncil  ?  That  could  not  have  intitled  the  defendants  to  a  con- 
fiiltation.     Judicium  pro  quer*. 

N»  B.  This  judgment  was  afterwards  affirmed  upon  a  writ  of 
Bior  in  parliament. 


Dominos  Rez  aerfus  Grant,   Majorem  de  Taunton  In  Com*    [  120  ] 
Somerfet*. 

FTP  ON  an  affidavit,  that  the  defendant  at  the  time  of  tak-  j^^rv.  Whether 
\j    ing  the  oath  of  office  did  not  take  the  declaration  required  *««  remaJiM 
17  die  corporation  a£l  of  the  13  Car.  2.  againft  the  folemn  league  ^f,  d^y'^  oft- 
ndcoTenant,  a  rule  was  made,  that  he  fhould  (hew  caufe  why  cen  of  corpora- 
a  information  in  the  nature  of  a  quo  warranto  (hould  not  go  j^ "  atciw^on 
^pinft  him.     And  upon  (hewing  caufe  :  agiinft  the  fa- 

lemn  league  an4 

Ciefitjn  Serjeant  before  he  came  to  the  principal  matter  made  ^•^*^^' 
tio  previous  points,     i .  That  no  private  perfon  could  apply  for 
dns  information ;  and,  a.  That  in  cafe  he  might,  the  affidavit 
ittDOtfiifficient. 

Fufi^  It  will  not  bp  contended,  but  that  in  this  cafe  the  court  9  Ann  64.  chaf . 
1900  the  ftatute  of  9  Anna^  c.  20.  has  a  difcretionary  power,  >o« 
cidierto  grantor  deny  an  information.  The  party  is  enabled  to 
He  it  with  leave  of  the  court,  that  is  upon  application  to  it.  He 
muft  pray  to  have  it,  and  every  prayer  implies  a  power  to  deny* 
A  fm  warrtutio  is  the  king's  royal  writ  of  right,  which  Mr.  At- 
tpneymajr  exhibit  whenever  he  pleafes.  Teiv.  192.  i  Bulft. 
;$•  But  no  private  perfon  has  fuch  an  unlimited  power,  not 
orer  informations  in  the  nature  of  a  quo  warranto.  The  flatute 
is  calculated  for  the  determination  of  private  rights,  where  any 
Itfpate  happens  upon  elections  of  members,  and  it  was  made 
biefly  with  this  view,  as  may  be  colle^ed  from  the  preamble 
nd  other  parts  of  the  ad,  which  require  a  relator  to  be  named,  who 
lali  be  liable  to  cofiS)  and  extend  all  the  ftatules  of  jeofaUea  to 

K  3  thefe 
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thcfc  proceedings.  He  that  prays  the  information,  rauft  lay  foiik 
right  to  the  office  before  the  court,  that  it  may  appear  the  profe 
cucion  is  not  fet  on  foot  merely  to  gratify  the  humour  and  cap 
tious  dtfpo(ition  of  the  prpfecutor.  My  Lord  Chief  juftice  Hli 
has  cenfured  a£iions  which  have  been  brought  out  of  curiofiti 
only  to  try  the  opinion  of  the  court,  faying  he  did  not  fit  there  U 
determine  coftee-houfe  difputes.  The  ele£tion  of  the  defendan 
was  unanimous,  no  competitor  at  all ;  fo  that  there  is  no  on< 
but  himielf  who  claims  a  right  to  this  office.  It  has  been  heli 
criminal  to  bring  an  a£lion  in  another's  name  without  his  privic] 
and  confent.  Here  the  profecution  is  in  the  king's  name,  am 
^  yet  he  is  not  privy.  His  attorney  does  not  appear  to  avow  the  pro 

fecution. 

Secondly^  The  affidavit  may  be  true,  and  yet  the  defendant  ma; 
have  taken  the  declaration  a^  the  ftatute  requires,  for  he  migh 
[  121  ]  take  it  before  two  jufticcs  at  a  different  time  from  his  taking  th< 
oath  of  office.  Neither  does  it  fet  cut  any  tender  of  this  declara 
tion  to  the  defendant,  which  is  exprcfsly  required  by  the  purvieiJi 
§  10.  and  though  the  provifo  feems  to  carry  it  farther,  yet  it  wil 
be  abfurd  to  make  the  pur^'icw  void  by  the  provifo.  Mich.  8  H^ 
Silk.  42$.  j^  5,  ^^  ^^^,  V.  Major'  de  Oxon\     5  Med.  360.     Tlat  was  : 

Mandamus  to  reflore  Jcb  Slaiford  to  the  office  of  town-clerk 
They  returned  that  he  did  not  at  the  time  of  taking  the  oaths  a 
office  take  the  oaths  of  allegiance.  It  was  infifted,  that  a  tende 
was  neceffary ;  but  this  was  not  the  point  upon  which  the  caC 
turned,  but  becaufe  they  only  faid  he  did  not  uke  them  atths 
time,  without  any  negative  words  that  he  did  not  take  it  at  an 
other  time,  which  he  well  might.  And  for  this  reafon  a  pa 
remptory  mandamus  was  granted.  This  cafe  enforces  my  obje* 
tion  to  the  affidavit,  and  before  1  leave  it  I  mofl  obfcrve,  th 
though  all  the  then  great  lawyers  were  concerned  in  it,  yet  n 
one  of  them  ever  thought  of  this  dechration,  -  which  is  noa 
trumped  up  to  lacrifice  the  quiet  of  die  whole  kingdom  to  fom 
private  pique  and  revenge. 

As  to  the  principal  point  (and  a  great  point  it  is)  I  hope  no  1 
formation  fhall  go,  for  three  rcafons.  i.  Becaufe  this  declain 
tion  has  been  difufed  for  thefe  thirty  years  paft.  a.  From  profe 
ble  reafons  to  induce  an  opinion,  tliat  this  ftatute  is  expire 
and,  3.  From  the  ccnfideration  of  the  many  inconvenience 
which  a  contrary  determination  will  bring  along  with  it,  and  t:= 
evil  influence  it  will  have  to  inflame  the  nation. 

1  vol.  of  Trials  Pi'ifli  Si^  James  Mackenzie  and  Sir  David  Dalrymple  in  th^ 
*'^'-  ,  .  treatifcs  of  the  laws  of  Sr(7//rt////  tell  us,  that  defuetude  of  a  1^ 
Jui-."!  iv^/tifc  *  for  for^y  ycaw  amounts  to  a  repeal  of  it.    And  lincc  no  profi 
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cntion  has  hitherto  been  fet  on  foot  upon  this  ad  of  parliainenty 
it  is,  according  to  Litt.  $  108.  an  argument,  that  none  £es; 
and  as  this  law  has  been  (b  long  efteemed  to  be  of  no  force»  I 
may  proerlf  apply,  what  my  Lord  Coke  has  more  than  once 
nientkmed,  a  communi  obfervantia  non  eji  recedendum  ;  et  pericuh* 
Jiim  exiftimo^  quod-  bonorum  v'trorum  non  coMproh^iiur  exnitpU. 

Secondly^  There  are  not  many  reafons  to  conclude  this  ftatnteis 
expired,  and  all  put  togetlier  are  fufficient,  namqu4t  nonprejunt 
ySi^ula^  jtmBajuvmnU  It  is  the  reafon  and  fubjed  matter  which 
guides  die  conftru£lion  of  ads  of  parliament,  and  from  hence 
<pring  all  thofe  inftances  which  might  be  (liewn,  where  general 
^erms  have  been  reilrained  to  paiticular,  and  particular  extended 
^o  general :  where  the  words  have  reached  all  a^ons,  and  yet 
ftxen  confined  to  one  fpecies  only ;  where  ftatutes  mentioning  the 
Icing  have  enured  to  the  benefit  of  the  fubje£t ;  and  on  the  con- 
trary where  ads  of  parliament  penned  with  latitude  enough  to 
Snclude  the  fubje£t,  have  notwithilanding  been  r^ftrained  to  the  [  '22  ] 
Icing  ;  where  the  plural  number  has  ftood  for  the  fingular,  and  the 
-Cngular  for  the  plural ;  nay  even  where  the  fame  words  in  the 
^ame  law  have  had  difierent  conftrudions  put  upon  them.  4  Injl. 

33««  a  InJI.  25*  Hob.  128,  299,  346.  As  fuppofe  a  num 
Jiaving  an  inheritance  in  one  acre  and  but  a  freehold  in  another, 
convoys  both  to  J.  S,  and  his  heirs  for  ever.     Hcrcfirever  ttuft 

Ik  conftrued  differently.     7  Co.  23.    Cro.  EHz.  183. 

The  intention  was  but  temporary,  as  appears  by  Kennet  vol. 
3.  138.  Though  never  fo  many  had  taken  the  covenant,  yet 
^die  extent  of  one  life  would  wipe  them  all  off.  The  candles  were 
all  lighted  at  once,  and  would  burn  out  as  foon  as  a  fingle  taper. 
It  was  confined  only  to  perfons  then  in  being,  who  may  reafon- 
ably  be  fuppofed  to  be  all  dead  at  this  day  :  and  as  it  was  calcu* 
lated  chiefly  for  thofe  who  had  taken  the  folemn  league  and  cove- 
nant, it  will  be  of  no  ufe  now.  The  ftatute  of  uniformity  14 
Car.  2.  r.4.  which  exprefsly  determines  it  in  1682,  induced  a 
belief  that  it  had  the  fame  continuance  in  all  cafes.  And  to  fhew' 
this  was  not  thought  fo  confiderable  a  thing  as  fome  people  would 
make  it,  it  is  obfervable  that  it  is  left  out  in  the  militia  ^Gt.  I 
cannot  pretend  there  ever  was  any  exprefs  repeal,  but  if  i  W.l^  1 W.  &  M.  c  L 
M.  e.  8.  be  not  one  as  to  this  declaration,  I  queftion  whether  it 
be  fo  of  tlie  oaths  themfelves.  If  the  clergy  were  to  take  it  but 
for  a  time,  and  the  militia  not  at  all,  what  reafon  is  there  to  con- 
ftrue  this  obligation  with  a  greater  latitude  to  corporations  ?  The 
danger  is  the  fame  in  each  cafe,  and  fo  is  the  fecurity  to  be 
agamftit* 

*     K  4  Tbirdlj^ 


ifta  Michaelmas  Term  5  Geo. 

Thirdly f  There  arc  many  inconveniencies  which  will  flow  ft 
an  opinion  that  this  law  is  iUll  in  force.  I  forbear  to  roenti 
fomc  of  them,  and  {hall  only  inftance  in  thofe  which  are  obvii 
to  all  die  world.  Many  corporations  will  be  utterly  diflblvc 
the  public  peace  endangered,  and  the  courfe  of  juftice  interrup 
in  all  inferior  jurifdi£lions.  In  fome  rc{pe€ts  it  may  affe^  1 
legiflature.  How  many  will  tliere  have  been,  who  have  fufie 
under  a  fentence  which  the  recorder  of  London  had  no  autho] 
to  pronounce  ?  The  parliament  is  now  fitting,  and  thither 
proper  application  will  be,  as  to  the  expertcit  phyficians,  v 
ought  to  have  a  hand  in  cutting  off  fo  many  members,  that  th 
be  no  fever  or  confumption.  It  is  not  the  firft  time  this  co 
has  faid,  that  matters  which  have  come  before  them  have  been 
big  for  them.  In  Edward  the  Third's  time  the  (heriffii  took 
oath  againft  the  Lollards^  but  when  that  came  to  be  the  ei 
blidied  religion,  it  was  dropped,  3  Inft.  188.  2  btfi.  4 
436,  790.     Cro.  Car.  25. 

[  123  ]  Denton.  The  folemn  league  and  covenant  arofe  from  a  tre 
between  the  parliament  and  the  Scots^  as  appears  by  Rujhwc 
and  Clarendon^  and  all  the  hiilorics  of  thofe  umcs.  This  Itij 
was  calculated  for  the  extirpation  of  all  epifcopal  government, 
tliat  means  to  overthrow  die  church ;  and  can  it  then  be  ii 
gined,  that  lefs  care  (hould  be  requifite  to  keep  perfons  of  t 
pernicious  principle  frpm  intermeddling  in  church  affairs,  d 
from  fpreading  the  contagion  in  corporations  ? 

But  admitung  the  declaration  was  not  temporary ;  yet  thoi 

not  exprefsly,  it   is  implicitly  repealed.     The  ad  requires 

oaths  and  declaration  to  be  taken   together,  and   therefore 

I  W.  i^  M.  has  not  fevered,  but  repealed  them  all.     Some  ar 

t  w.  &M.  c.  8.  ment  to  evince  this  may  be  drawn  from  2  H^.  isf  AI.  c.  8.  fur 

11  &  IX  w.  3.    vcrfmg  the  judgment  in  the  quo  warranto  againft  the  city  of  i 

Vc!*i.  c  13.     ^^^  ^^^^  ^^^^  ^^^^  '*  ^  12  li^.  3.  c.  17.  and  cfpccially  fi 

f .  23.  *  1  Geo.  f.  1 3.  }  13.  in  which  the  provifo  will  be  of  no  force  if  f 

a  latent  defe^  as   this  can  be   trumped  up.     Argumentum  ab 

conveniently  if  it  holds  in  any  cafe,  holds  in  this.     In  the  caC 

(A  I  P.  Wms.     Bewdley  (a)  the  venire  was  de  vicineto^  when  it  ought  to  have  b 

^07.  flc  corpore  com\  but  becaufc  this  had  been  the  practice  in  all^ 

fac?as\  that  practice  prevailed  againft  die  exprefs  words  of 

(i)  lofiateTri.  adl  of  parliament.     In  Bemardi^{b)  Q^k  die  court  fufpen 

Ap  64.  their  judgment,  till  they  faw  whether  the  parliament  would  ill 

it  proper  to  conrinue  him  and  the  others  in  prifon. 

The  obje£lion  arifes  from  the  words  for  ever  hereafter. 
which  I  anfwer,  that  inafmuch  as  the  deCgn  was  but  tcmpor: 
tliofe  words  can  only  extend  to  a  temporary  obligation*     On 

ftai 
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(Uttttc  of  5  E/iz.  the  precedents  ufcd  to  be,  that  the  party  did  sl^«^-4* 
ootafe  the  trade  at  the  time  of  making  the  ftatute;  but  onac- 
count  of  the  length  of  time  that  is  now  difufed. 

Renem  At  the  reftoration  three  things  were  to  be  provided  for  ; 
corporations,  the  militia,  and  the  church.    The  militia  are  out  of 
t&is  queftion  :  the  church  qujaii  hoc  feemed  to  be  mod  concerned  ; 
and  no  reafon  can  be.  given  why  there  Ihould  be  a  more  lading 
JurovUton  for  corporations,  than  for  the  church.     Xhe  ftatute  of 
ciratm^ede  agatii  extends  to  all  bifliops,  though   the  bifhop  of 
Narwicb  only  is  mentioned.     The  ftatute  i  Geo.  defigned  to  in- 
ftance  in  all  the  qualifications,  and  the  omitting  this  is  an  argu- 
ment, the  law-makers  efteemed  it  none,  for  the  affirmative  there 
iplies  a  negative. 


MalUtt.  The  folemn  league  and  covenant  was  an  aflbciationt 
an.d  no  law.  Neceflity  has  fuperfeded  the  exprefs  words  of  a 
fl. astute;  as  where  the  ftatute  of  MarUberge  prohibits  the  driving 
(Ufbefles  out  of  the  county,  yet  where  the  lord's  manor  is  in    |.  ^ 

^xm other  county,  it  has  been  held  lawful.    In  the  cafe  of  The  King    *■  '^  i 
ir  «.    Jeffries  about  a  year  fince,  fuch  a  rule  as  this  was  difchargedj 
bc^caufe  the  attorney  general  had  no  hand  in  praying  it. 

WhHaker  Serjeant  contra.  Every  fubjed  has  a  right  to  inform 
Le  court,  whenever  any  other  is  guilty  of  a  breadh  of  the  hw. 
^^-Ti  information  lies  for  not  repairing  a  bridge,  and  yet  there  is  no 
F^'sc-ivate  injury.  The  ftatute  doth  not  require  us  to  name  9  re- 
^  ^^  Tor,  till  the  information  is  aAually  granted.  I  agree  the  court 
^^sa  difcretionary  power,  either  to  grant  or  deny  what  we  now 
^        :for. 


It  is  a  new  doflrine  which  b  now  advanced,  that  if  an  tlGl  of 

arliament  be  difregarded  for  a  time^  it  ceafes  to  be  binding. 

^^*t  if  it  Ihould,  yet  there  is  not  that  argument  in  tliis  cafe. 

-^-^Wy  experience  tells  us,  that  the  facrament  is  taken  as  that  fta- 

"^^te  requires  ;  and  it  is  coupled  with  the  declaration,  and  mufl: 

^and  and  fall  with  it.     The  queftion  is  not  whether  there  are  any 

ptrfens  now  alive  who  took  die  folemn  league  and  covenant,  but 

^bether  or  no  there  remains  any  obligation  at  this  day  on  mem- 

^  of  corporations  to  make  the  declaration  againft  it.    My  Lord 

Cbrenim  was  of  opinion  that  the  obligation  was 'perpetual,  as 

<>>ay  be  gathered  firom  his  own  words.  To  the  end  that  we  and  our 

f^J^riiy.    But  not  to  reft  this  matter  upon  the  fingle  teftimony  of 

*ny  hiilorian,  here  is  teflimonium  rei,  the  very  words  of  the  aft 

of  parliament,  which  enafts,  That  this  declaration  Jball  be  made 

A  ^tr  hereof ter^  and  in  dcfauh  thereof  the  clcflion  to  be  void. 

Whether 
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Whether  the  diftempcr  be  general  or  not,  the  court  cannot  tal 
fiotrce  upon  this  motion :  tlie  only  queftion  is,  whether  the  de 
femlant  has  complied  with  the  terms  of  ihis  z€t  of  parlbincnt 
which  we  infifi  is  in  full  force. 

Marjb.  We  need  not  pray  this  information  through  Mr#  At 
torney,  for  the  ftatute  gives  it  to  any  perfon  with  leave  of  th 
court*  And  though  J^ries*%  cafe  feems  to  thvrart  os,  yet  th 
conftauit  pradice  is  more  than  an  anfwer  to  the  authority  oi  tha 
cafe.  As  to  the  ailidavit,  we  think  it  fufficient.  We  (hew  th 
^fendant  did  not  make  the  declaration  when  we  took  the  oatli 
ef  office,  which  was  the  proper  time;  and  this  is  enough  to  pi 
him  to  fhew,  he  took  it  at  any  other  thne  and  place.  And  fine 
he  has  not  laid  hold  of  this  opportunity,  it  may  be  concluded  h 
has  not  taken  it  nt  all.  That  a  tender  was  not  neceflar  j»  was  n 
(-1  z  Safk.  4iS,  folved  in  Zlatforiz  cafe  (f ). 

ComU  419.3.0.  I^  has  been  faid,  that  the  reafon  of  this  prorifion  wa«  batten 
r-  ;,  1  porary.  In  anfwer  to  which  pretence  I  fliall  look  a  little  into  i 
^  ^  in  order  to  fliew,  that  as  the  obligation  is  perpetual,  fo  ia  the  rea 
{on  of  it.  In  1643.  the  Parliament  forces  having  bad  but  i 
fuccefs,  they  made  application  to  the  icou  for  their  afliftana 
Commillioners  M-ere  appointed  on  both  fides,  and  the  refult  < 
tliehr  meeting  was  an  aiTociation,  which  went  under  the  name  ( 
the  folemn  league  and  covenant.  The  King  immediately  put 
liOied  his  proclamation  againd  it,  as  appears  in  j  Rujb.  48S 
Th^  drift  of  this  aiTociation  was,  to  ruin  the  religion  of  our  coui 
try;  and  toexprefs  the  deteilation  of  fuch  abominable  pradlice^ 
the  declaration  was  framed  foou  after  tlie  Redoration.  And  i 
had  two  views,  one  to  difengage  people  from  that  obligation  whici 
they  were  in  a  manner  forced  into,  and  the  other  to  fix  a  lailinj 
ami  indelible  brand  of  infamy  upon  ihofe  proceedings,  in  ordci 
to  deter  others  from  the  like  attempts.  And  now  can  any  one  fajTj 
the  reafon  is  but  temporary  ?  On  the  contrary,  docs  it  not  niani 
fcftly  appear  to  extend  itfclf  to  aU  future  ages  ? 

As  to  the  militia,  there  was  no  occafion  for  this  provtfion :  thi 
crown  had  them  in  their  power,  but  not  fo  the  corporations.  Ii 
.^iifpi:rTiafr:m  \  Jnjl,  8l.  h.  it  is  faid,  an  aft  of  Parliament  cannot  be  antiquated 
€annotj^t^y-  or  lofc  its  forcc,  for  want  of  being  put  in  execution.  And  H%1 
III.  Sir  'John  Pilkhigtons  cafe  there  cited.  Forte/cue  C.  J.  fai( 
they  would  be  well  advifcd,  before  tliey  would  annul  an  v£t  o 
Parliament.  It  is  an  abfurdity  to  fay,  that  becaufe  the  fubje£ 
has  lived  fome  time  in  the  breach  of  any  law,  that  the  obligatioi 
to  obferve  that  law  ccifcs.  In  Henry  the  8th's  time  all  the  clergi 
w(5rc  brought  under  a  pnrffwnirey  for  fuing  bulls  from  tlic  court  o 
Rome  I  and  bifliop  Burnet  in  his  Hi/lory  of  the  Reformathn,  fpeak 

inj 
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ing  of  this  matter,  tells  us,  that  though  it  had  been  praSifed  for 
a  long  time,  to  fue  fuch  bulls,  yet  the  old  laws  proliibiting  thereof 
were  iii  no  degree  impeached  hj  fuch  ufage.  ^ 

Torh.  It  IS  fufiicient  that  we  lay  a  probable  caufc  before  the 
court,  when  we  pray  this  information.  We  were  not  obliged 
to  travel  the  country  to  inquire  of  every  juftice  of  the  peace,  whe- 
ther the  defendant  had  made  any  decbration  before  him.  Nor 
docs  this  caufe  come  within  the  reafon  of  returns,  which  were 
not  traverfable  at  common  law,  and  therefore  ought  to  be  certain 
to  every  intent.  The  llatute9  jfmi.  is  general,  and  not  confined 
to  profecutions  by  competitors  only.  I  was  of  counfel  in  J^f- 
Jries*s  cafe,  and  the  reafon  why  that  information  was  refufed  was, 
bccaufe  h»  proved  he  took  the  oaths  about  a  fortnight  after  the 
pn)per  time,  and  not  becaufe  the  profecutor  came  without  Mr. 
Attorney  to  back  him.  In  the  cafe  of  Denny  v.  Norn's,  tlie  quef-  C  ^  26  ] 
tion  was  not  about  the  tender,  but  whether  that  matter  was  af- 
CgnaMc  for  error.  Hale  in  his  Hjftory  of  Law  /^,  5,  6.  where 
^  treats  of  old  laws  whereof  no  written  monument  is  left,  does 
not  conclude  them  of  no  force ;  but  only  fays  they  are  grafted 
into  the  common  law.  In  the  cafe  of  Thomby  v.  Fleetiuood  (//),  (^)  Com.  Kq». 
Serjeant  CSx/byre  who  argued  in  C.  B.  againft  the  ftatute  of  ^°^^'*i^'*• 
^jae»  I.  r.  4.  was  pleated  to  uie  this  metaphor,  that  it  was  a 
ft'U-bom  ftatute,  becaufe  fays  he  it  has  not  cried  out  till  now  : 
^^t  that  was  not  thought  a  reafon  to  fet  it  aGde. 

There  is  no  more  abfurdity  for  people  to  take  the  declaration 
now  than  there  was  formerly,  as  to  all  perfons  who  had  not  taken 
the  covenant.  But  granting  there  may  be  fome  feeming  abfurdi- 
^1%  is  it  therefore  to  be  difregatded  ?  It  may  be  a  reafon  to  have  it 
'^Pealed,  but  till  then  it  binds.  Suppofe  a  ftatute  requires,  that 
whoever  enjoys  an  office  (hall  declare  tliat  two  and  two  make 
four:  I  know  of  no  power  which  could  rejeft  this  as  frivolous* 
The  claufe  in  the  aft  of  uniformity  (hews,  that  it  would  not  have 
^^pired  in  1682.  without  that  provifion,  and  there  was  no  rea- 
•^^i  to  continue  it  longer  as  to  the  clergy,  for  they  take  the  oath 
®f  canonical  obedience.  It  was  faid  caufcs  have  been  thought 
^^  big  for  this  court :  I  grant  it,  and  take  this  to  be  one  of 
them ;  it  is  too  big  for  this  court  to  repeal  and  fct  afide  a£ls  cf 
Parliament. 

Reeve*  2  I/t/l.  28.  ufage  prevailed  againft  a  branch  of  Magna 
^f>arta. 

The  C.  J.  Powys  and  Foriejcue  Juftices,  held  the  affidavit  fuf- 
"cicnt,  and  that  any  private  pcrfon  might  apply  for  the  informa- 
tion.   But  £yre  J.  was  contra  as  to  both.     And  as  to  the  princi- 
pal 
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pal  point,  it  was  referred  to  the  confuieration  of  all  the  Judges* 
But  before  they  gave  any  opinion  the  aft  was  pad  for  the  ciftif 
5Gca. c. 6.       blxfliing of  corpor itions.     5  Geo.  i.e.  6. 


Domlnus  Rex  ver/us  Smith. 


Kttle  on  }uftice 
1»  produce  ex*- 
masxion. 


A  Rule  was  moved  for  upon  a  jufticc  of  peace  to  produce  an 
examination  at  a  trial ;  and  the  court  doubting,  it  was  ad- 
journed. And  afterwards  the  C.  J.  delivered  their  opinion* 
Where  things  arc  evidence  of  themfelves,  as  corporation  books» 
we  make  no  rule  to  produce  them,  but  only,  that  the  party  may 
have  copies,  which  copies  are  evidence :  But  this  examination  is 
nt)t  evidence  of  itfelf,  witliout  proving  the  hand  of  the  party  ;  and 
fo  it  is  of  warrants  and  affidavits,  and  therefore  a  copy  of  them  is 
no  evidence  ;  and  we  muft  have  the  original,  for  nothing  elfc 
[  127  J  concludes  the  party.  Make  the  rule,  that  the  jufticc /nw/i/«  fa- 
ciat  (not  qti$d prodt/cat)  the  examination  at  the  trial,  and  give  the 
party  a  copy  in  the  mean  time  ( i ). 


(l)  Plik  H'^ekh  V.  Richards,  Barxes  268. 

Ogburn  verfus  Berrington. 

rtadiie.  "CP  R  R  O  R  ^  C.    B.     Infancy  affigned.      Dmbt  del  eoutt^ 

Pv  and  feigned  iffiie.     Found  with  the  plaintiff  in  error,  and 

judgment  reverfed  upon  return  oi  the  po/lea  upon  motion  without 

argument  in  the  paper  ( i  ].     But  within  a  day  or  two  after  bei- 

tween» 

(l^  Fide  IFalmJlry  v.R^fin^  fojt.  laio. 

Cunningham  verfus  Houfton. 

wMt  jodpnent  t^\^  error,  want  of  an  original  and  warrants  of  attorney  were 

A.\ii  be  givtn     \^  afligned.     The   defendant  pleads  a  relcafc  of  errors,  and 

ofcnwtfolmd*  ^^P^" ''^'' {/^^^^''^  ^^P^^^^*  the  plaintiff  was  nonfuit.  Thereupon 

'  I  moved  to  affirm  the  judgment,  but  the  court  bid  us  put  it  in.  the 

paper  *,  and  when  it  came  on,  they  objeded  againft  affirming  the 

judgment,  becaufe  the  pleading  the  releafe  was  a  confeffion  of  die 

errors,  and  foit  would  be  to  affirm  an  erroneous  judgment.  And 

bef.des,  the  tables   were  now  turned ;  the  queftion  not  being 

whether  error  or  not,  but  whether  barred  or  not  by  the  releafe* 
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Iqaoted  AJtot!s  Entries  3^9.  where  the  entry  is  quod  judichi'm 
^ffnutur.  But  notwithftanding  this,  the  court  gave  the  judg- 
BKnt  fwrf  querem  ttil  capiat  per  breve  de  errore^  which  I  had  be- 
fore told  my  client  was  the  proper  way  ( i ).  %\ixim.  50, 


(1)  Dent  V.  Lingocd,  poft,  683.  S,  P. 

Dominus  Rex  verfus  Beck. 

SE  L'D  that  there  muft  be  a  formal  conviftion  upon  the  Hawken  «ri 
ftatute  of  hawkers  and  pedlars,  though  it  mentions  nothing  pedlars. 
,  and  that  a  certiorari  lies  to  bring  it  up  hither.  ^  &  9  W.j. 

Ramfden  verfus  Ambrofe. 
Ai  Guildhall,  November  21,  1718.  coram  Pratt  CI  jT* 

rH  £  hufband  and  wife  lived  feparate.     She  boarded  in  the  Where  luAml 
plaintiff's  houfe,  who  declares  againft  the  hufband  for  and  wife  live  fc- 
neat  and  drink  for  him  found  and  provided.     On  the  evidence  JcdaJe  Sr^ 
it  appeared  to  be  for  the  wife.     And  tl^e  C.  J.  held,  it  did  not  board  Mfi)rme«c 
fiipportthc  declaration;  for  though  the  hufband  is  chargeable  ^^J^"^^ 
upon  his  implied  contra£b  for  what  necefTaries  are  adminiftered  px^Ued. 
to  the  wife;  and   therefore  if  goods  are   delivered  to  her,  the 
Tcodor  may  declare  generally  for  goods  fold  and  delivered :  yet 
m  this  cafe  the  plaintiff  fails  in  his  defcription  of  the  fubjed 
natter  of  the  contrad.     So  that  where  he  now  declares  gene- 
raUjr,  a  recovery  in  this  a6iion  could  not  be  pleaded  to  a  fpecial 
adiott  fqr  meat  and  drink  found  and  provided  for  the  wife  ( i  )• 


(1)  ffm-ris  and  Collins^  Tr,  1 2  Geo.    l.  cor,  EaymondQ,].     S.  P. 
i.LN.F.  136. 

Amies  ver/uj  Stevens.     Ibidem  eodem  die. 

TH  E  plaintiff  puts  goods  on  board  the  defendant's  hoy,  who  Carrier  not 
was  a   common   carrier.     Coming  tlirough  bridge,  by  a  "^J^a'LJ'* 
Aiddcn^ft  of  wind  the  hoy  funk,  and  the  goods  were  fpoiled.  fcmpcft. 
The  plaintiff  infifted,  that  the  defendant  fliould  be  liable,  it  be-  BaU.  L.K.P, 
ing  }u$  carelcfGiefs  in  going  through  at  fuch  a  time ;  and  ofi^ered  r^'    *  ^g 
iome  evidence,  that  if  the  hoy  had  been  in  good  order,  it  would  4th  edition/ ani 
not  have  funk  with  the  ftroke  it   received,  and  from  thence  in-  ca<"«*ci:cdm  A* 
ftrreJ  the  defendant  anfwerable  for  all  accidents^  which  would  "^^'"* 

not 
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not  have  happened  to  tlie  goods  in  cafe  they  had  been  put  into  2 
better  hoy.  But  the  C.  J.  held  tlie  defendant  not  anfwerable, 
the  damage  being  occafioned  by  the  adl  of  GckI.  For  though  the 
defendant  ought  not  to  have  ventured  to  (hoot  the  bridge,  if  the 
general  bent  of  die  weather  had  been  tempeftuous  ;  yet  this  be- 
ing only  a  fuddcn  guft  of  wind,  had  intirely  differed  the  cafe  : 
and  no  carrier  is  obliged  to  have  a  new.  carriage  for  every  journey: 
It  is  fufficient  if  he  provides  one  which  without  any  extraordi- 
nary accident  (fuch  as  this  was)  will  piobably  perform  the  jour- 
ney (i). 


(1)  nJi  Fonvardv.  PittarJ,   i  Term  Rep.  27. 

Bufhel  verftu  Miller.     Ibidem  eodem  die. 
That  which       y  J  PON  the  Ctiflcm-houje  ^iay  there  is  a  hut,  where  parti- 


u 


teefpaffcr  may  \J  cular  porters  put  in  fniall  pircels  of  goods,  if  the  (hip  is 
not  amount  to  a  not  ready  to  receive  diem  when  they  arc  brought  upon  the  ^mj. 
converfion.  ^he  porters,  who  have  a  right  in  tfiis  hut,  Iwve  each  particular 
boxes  or  cupboards,  and  as  fuch  the  defendant  had  one.  The 
plaintilF  being  one  of  the  porters  puts  in  goods  belonging  to  A. 
and  lays  them  fo  that  the  defendant  could  not  get  to  his  chefl 
without  removing  them.  He  accordingly  does  remove  them 
about  a  yard  from  the  place  where  they  lay,  towards  the  door, 
and  without  returning  them  into  their  place  goes  away,  and  the 
goods  are  loft.  The  plaintiff  fatisfies  A.  of  the  value  of  die  goods, 
and  brings  trover  againft  the  defendant.  And  upon  the  trial  two 
points  were  ruled  by  the  C.  J. 

I.  That  the  plaindff  having  made  fadsfadbion  to  A.  for  the 
goods,  had  thereby  acquired  a  fufficient  property  in  them  to 
maintain  trover. 

r  129  ]  2.  That  there  was  no  converCon  in  die  defendant.  The  plain- 
tiff by  laying  his  goods  where  they  obftrufted  the  defendant  from 
going  to  his  chcft,  was  in  that  refpeft  a  wrong^doer.  The  de- 
fendant had  a  right  to  remove  the  goods,  fo  that  thus  far  he  was 
in  no  fault.  Then  as  to  the  not  returning  the  goods  to  the  place 
where  he  found  them  j  if  this  were  an  aciionof  trefpaft,  perhaps 
it  might  be  a  doubtj  but  he  was  clear  it  could  not  amount  to  a  con* 
vcrfiun. 
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FotheringhMA  n^rfus  Greenwood. 

At  Guildhall,  27  November  17 18.  coram  Pratt,  C  J. 

'  M  Having  money  of  the  plainhff*^  in  hands,  lofes  it  at  play.  ^^  ^^     ^^ 
"•  The  ^aintifF  brings  an  adlion  after  the  three  months  upon  bends  hirateii; 
Ac  ftatate  of  gaming  9  Ann.  c.  14.  and  produces  A.   as  a  wit-  intcreftcd, 
«<&•    Upon  a  vmredire  he  confeffed,  that  if  the  plaintiff  reco- j^^^-^^^^ 
vered  he  was  not  to  be  anfverable ;  but  if  he  failed,  then  the  no  witnefs. 
«ioiic]r  was  to  be  dedu£led  out  of  his  fortune  in  the   plaintiff's  1^*^^!^^^^ ,, 
fcamls.    Etper  C.  J.  Though  the  recovery  againft  the  defendant  j^^\ 
viU  not  fink  the  demand  for  Ae   money  imbczzled  by  ^.  yet  his  iz'^'in.AW.j*. 
sppiehenfion,  that  the   plaintiff  wiil  not  trouble  him  for  it,  is  a  ^^*  ^^' 
iMasupoahim;  for  ifawitnefs  thinks  himfelf  interefted  in  the 
^lueftion,  though  in  ftrifinefs  of  law  he  is  not,  yet  he  ought  not 
^befwom.     And  Z>^ir/rtf// Serjeant  mentioned  the  cafe  of  Mr. 
^^fiian  of  Buchs^  who  ovnicd  himfelf  to  be  under  an  honorarjr 
^ugh  ^ot  under  a  binding  engagement,  to  pay  tlie  cofts  $  and 
^^rker  C.  J.  on  folenm  debate  rejected  him>  and  ib  it  was  dooe. 
in  this  cafe  (i). 


(i)  Trdawnej  v.  Tlwnas,  i  H,  Black,  Rep,  30 j. 


Marks  verfiis  Marks.     In  Came 

^^^ILLIAM  Marks  having  a  wife  and  five  fons,  fll^esdor^^  Afcr.Eii.C4l. 
William^  Ezchiely  Daniel  and  Nathanitly  and  being  feifed  in  106. 10  Mai. 
^^  of  lands  in  Northampton/birey  and  of  the  premifies  in  queilion,  ^'^   in  Chant 
^^  Aprii  1680  conveyed  th^NorthamptonJhir£  cVtMc  totruitees,  in  486.  s.  c. 
^^ft  to  fell  the  fame,  and  difpofe  of  the  money  according  to  the  P^^'^'^  ^  ^-  ^» 
^reftionsof  his  will,  provided  if  Theodore^  his  heirs  or  affigns,  wS.in'ifcer^ 
should  witlitn  one  mondi  after  his  deceafe  pay  500  /.  as  he  Ihould  wdei  thit  if  c 
*»rcaby  his  will,  then  the  truft  fhould  determine,  and  the  lands  ^^^^j^'^^^ 
^main  to  Theodcre  in  fee.     Afterwards  he  makes  his  will,  and  xicath  pays^k  * 
*^citingthe  truft,  difpofes  of  the  500/.  to   WiUuim  and  Ezekicl  500^- xhen  C. » 
«i«  fons,  and  then  dcvifcs  the  lands  in  queilion  to  Anne  his  wife  )^^^  c""^^^ 
*^  life,  reifiainder  to   Daniel  and  his  heirs  ;  "  provided  that  if  living  A,    A. 
**  my  fon  Nathaniel  do  and  fliall  within  three  months  after  the  ^*5^-    '^^'^  *^ 
**  deceafe  of  my  wife  pay  or  caufe  to  be  paid  to  Daniel^  his  exe-  "^ot'J^^^f^ 
'  cutors  or  adminiitrators,  the  Cum  of  500/.  then  I  give  tlie  land  tenJcr.    But  if 
**  to  Nathaniel  and  his  heirs  for  ever."    The  devifor  dies,  the  wife  '^^^•''?'.'*''*. 
^^rs,  and  joins  with  Daniel  in  incumbrances.     Nuihaniel  dies  cLirnot*rciKj« 

by  fonftruing 
the  remaiadcT  CO  ^.  only  as  a  Security  for  the  payment  ti/mui.cT» 

leaving 
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leaving  the  plaintiff' his  Ton  and  heir.  The  wife  dies.  And  be* 
caufe  of  the  incumbrances  the  plaintitlj  inftead  of  tendring  to 
Daniely  brings  his  bill  in  this  courts  to  know  where  to  pay  the 
money. 

Sir  Thomas  Powyr  pro  qiuf^.    The  queftion  it.  Whether  tlic 
heir  of  Nathaniel  can  make  the  tender  ?  I  hold  he  may.  In  queen 
#Cr»  59s.        Elizabeth's  time  executory  devifes  came  in.     Fulmerfton*%  cafe  is 
the  firft,  and  they  were  allowed  to  extend  as  far  as  one  life.    Af- 
terwards the  Houfe  of  Lords  in  the  cafe  of  Lloyd  v.  Carj^  Par^ 
lament  Cafes  137,  allowed  a  rcafonable  time  after  the  life,  titz. 
a  year :  we  are  within  that  time,  for  we  come  in  three  months. 
The  objedion  is.  That  the  tender  is  perfonal  in  Nathaniel^  it  not 
being  faid,  that  he  or  his  heir  fhall  tender.  To  this  I  anfwer.  That 
there  is  no  laches  in  Nathaniel  \  it  was  not  to  be  done  in  hi&  life, 
but  after  the  mother's  death  \  and  the  heir  having  an  intereft,  is 
within  the  reafon  of  Litt.  $  334*     Formerly  it  was  thought,  a 
fee  could  not  be  limited  upon  a  fee,  but  it  is  otherwife  fince  Pell 
(tf)  xlq;  Abr.    and  Brown* s  {a)  cafe  where  tlie  firft  fee  is  conditional.     Though 
Cro*  Tac^  590.    ^^  cftate  itfclf  never  vefted  in  the  anccftor,  yet  an  intercft  did ; 
Bridg.  J.  3.  *    and  therefore  on  performance  of  the  condition  the  heir  is  in  by 
Palm.  131.        defcent,  according  to  the  third  point  in  Shellefs  cafe  and  the  cafe 
aR0I.Rcp.196.  ^f  j^^^  ^^^^^  ^j^^j^  ^^j  Chapman's  cafe,  Plowd..  2S4.     Thus 

Qodb.282.  S.C.  far  in  a  court  of  law :  but  in  a  court  of  equity,  this  (hall  be  taken 
as  an  immediate  devife  to  Nathaniel^  fubje^  to  the  payment  of 
500  /.  to  Daniely  who  was  in  the  former  limitation  only  as  a  fe- 
curity,  according  to  i  Chan.  Caf.  89. 

Chejhyre  Serjeant  of  the  fame  fide  quoted  Litt.  J  334*  illuftratcd 
hy  J  337-  I  Roll.  Abr.  420.  IVinch  103,  105,  115.  0.  J. 
Jones  390.  And  a  cafe  in  C.  B.  debated  Mich.  2  W.  ^  M.  and 
entered  Tiri/i.  4  Jac*  2.  rot.  751  or  707.  R.  H,  feifed  in  fee 
made  a  feoffment  to  the  ufe  of  himfelf  for  life,  remainder  to  his 
wife  for  life,  remainder  to  lUary  in  tail,  remainder  to  Sarah  in 
tail,  remainder  to  his  own  right  heirs  *,  provided,  that  if  Mary 
does  not  pay  Sarah  fo  much  within  fuch  a  time  after  his  wife's 
death,  then  Sarah  (hall  have  it  in  tail,  remainder  to  Mary  in  tail. 
R.  H.  died,  Aiary  died,  and  then  the  mother  died  i  and  it  was 
adjudged,  that  Mary's  heir  might  pay  tlie  money,  for  the  heir 
had  an  intercft  vefted,  though  the  anceftor  died  living  the  tenant 
for  life. 

r  1,1  ]         Sir  Robert  Raymond,  ad  idem.  The  objeftion  is,  that  £firx  is  a 

word  of  limitation,  whereas  the  plaintiff  if  he  takes  now  muft 

•    take  as  a  purchafer.     Anfwer :  he  takes  by  defcent.    A  poflibility 

or  remainder  on  contingency  may  defcend.     Bro.  Feoffment  t^ 

Ufes  59.  3  Co.  20.     Poll.  55.     Co.  Liu.  219*  b.    Daniel  h^s  no 

prejudicei 
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prqudicCi  whether  the  500/.  be  paid  hv  Nulhanitl  or  Im  li^lr. 
The  poflibility  is  coupled  with  an  intcrdt.  rc/v.  85,  7.  So  Sir 
Fransis  EnglefiMs  cafe ;  and  we  arc  in  the  cafe  of  a  will,  where 
the  intent  is  to  be  purfued.   i  Saund.  150. 

Hasper  Serjeant  centra.  This  is  not  an  executory  dcvife,  which 
can  take  effect  before  any  act  done :  the  anccftor  was  to  do  an 
l&y  he  dies  without  doing  it ;  and  as  he  could  not  take  till  he  did 
the  aA,  fo  the  heir  cannot  now  that  it  is  impoiFible  to  be  done  in 
die  manner  the  devxfor  diredls. 

Mead.  There  is  a  great  difference,  where  the  heir  comes  to 
perform  a  condition  that  is  to  put  him  into  his  anccllor's  eltate, 
ud  where  he  is  to  gain  a  new  eltatc.  It  is  admitted  the  plaintiff 
annot  take  as  a  purchafer,  and  if  fo,  then  to  make  him  take  by 
defrcnt,  you  mult  give  fomething  to  the  anccftor.  Hltc  he  has 
fic^hingi  he  has  no  right  to  the  l?nd,  but  a  hare /cin:i//ajuns^  a 
ri^itto  do  fomething,  which  will  give  him  a  title  after  it  is  done. 
And  he  had  an  eleclion  whether  he  would  do  it  or  not.  It  is 
ccnSdcrablc,  that  Nathaniel  only  is  named  to  tender ;  but  to 
Danui  are  added  executors  and  admini/lrators.  If  Nathaniel  had 
farvivcd  the  wife,  and  lapfcd  the  time  ;  no  body  can  fay,  the 
fcaft  right  would  have  defccnded  to  the  heir.  This  is  a  condition 
p?tcedent,  which  ought  to  have  been  performed,  ar.d  againll  this 
Oianccry  cannot  relieve,  as  they  can  in  the  cafe  of  a  condition 
fubfcqucnt ;  as  was  fettled  in  the  cafe  of  Berth  v,  FiMand^  Salim 
231.     Siitci  Cafes  12^. 

AJjsurnatur.  And  afterwards  the  Lord  Chancellor  and  the 
Mailer  of  die  Rolls  delivered  their  opinions/r/<i//f7i« 

Sir  Jsfipi  Jchyll^  Mafter  of  tlie  Rolls.  The  equity  which 
bring  this  matter  into  the  court  is,  that  the  defendant  Daniel  h^d 
h  conveyed  and  incumbered  this  eftate,  that  it  became  difficult 
fisr  the  plaintiff  to  know  to  whom  to  pay  tlie  money.  Now  be- 
fore this  can  be  fettled,  the  court  mult  fird  determine  a  quedion 
in  law,  whether  the  heir  of  Nathaniel  upon  tender  or  payment  of 
the  money  may  enter.  And  I  am  of  opinion,  that  this  is  not 
perfonal  to  Nathaniel^  but  goes  to  his  heir.  If  this  was  a  condi- 
tion  at  common  law,  there  is  no  doubc  but  the  heir  might  per- 
form it  and  enter,  Lift.  $  334.  and  in  the  cafe  of  ar  condition  tor  r  1^2  1 
pijcnent  of  money  at  a  certain  time  by  the  feoffee,  wlio  before 
the  day  enfeoffs  another,  tlie  fecond  feoffee  may  pay  the  monc}'. 
I«tf.J336. 

Bud  admit  the  prefent  cafe  is  not  a  condition,  but  an  exf:cu-  £flay  on  Cont. 
lory  dcvife.     But  wherein  does  the  difference  conliit  ?  All  that  ^«**  2«^-a®> 
Vol.  I.  L  it 
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it  can  amount  to  is  only  this.  In  the  cafe  of  a  condition  the  hei 
has  a  right  antecedent  to  the  condition  to  enter,  for  he  dots  no 
gain  a  new  eftate,  but  inverts  himfclf  in  the  old  one  ;  whereas  11 
our  cafe  he  is  to  gain  a  perfeftly  new  eftate,  which  tlic  ancefloi 
never  had.  In  anfwer  to  this  It  is  to  be  confidered,  that  there  1 
a  condition  to  create  an  eftate,  which  the  law  will  conftnie  li 
berally.  i  Infl.  219.  i.  it  is  faid  a  condition  that  is  to  create  ai 
eftate,  is  to  be  performed  as  near  the  intent  and  meaning  as  cai 
be,  if  the  words  and  letter  cannot  be  ttri&lj  purfued.  Fron 
whence  I  obferve,  that  there  may  be  a  performance  which  is  no 
within  the  letter.  But  befides,  this  is  the  cafe  of  a  will,  in  coa 
ftruftion  of  which  the  law  allows  a  great  latitude  to  come  at  th< 
meaning  of  the  devifor.  Now  in  our  cafe  his  meaning  feems  u 
be  this,  upon  a  view  of  the  whole  will.  He  is  diftributing  hi! 
eftate  amongft  his  children ;  to  fome,  money,  to  others,  land 
in  the  provifo  for  Theodor/s  payment  of  500  /.  recited  in  th< 
will,  it  is  worded,  //"Theodore,  hir  heirs  or  ajjigns^ Jhall paj , 
now  no  one  can  imagine,  that  by  the  difference  of  words  ir 
that  provifo,  and  this  in  queftion,  the  teftator't  intention  wa; 
different.  In  both  cafes  he  feems  to  be  aiming  at  a  method  oj 
charging  thofe  feveral  lands  with  500  /.  a-piece. 

Let  us  now  conflder  whether  by  this  will  Nathtmiel\L\TCi{Al  had 
any  thing  in  the  lands  in  queftion.  I  conceive  he  had  a  futun 
intereft  or  poflibility,  which  might  defcend  to  the  heir,  thougl 
that  right  never  vefted  in  the  anceftor.  That  fuch  a  future 
intereft  in  a  term  will  go  to  the  executor  or  adminiftrator  is 
known  law.  Walden^s  cafe  in  Piowd.  519.  is  full  to  that  point* 
It  may  alfo  be  releafed,  as  in  Lmnpefs  cafe,  10  Co.  48.  h.  Noixi 
why  fuch  a  future  poflibilit)'  fliould  in  a  term  go  to  the  ezecutoi 
%  or  adminiftrator,  and  in  a  freehold  not  go  to  the  heir,  who  is  ac 

mucli  the  reprefentative  of  the  anceftor  as  the  other  is  of  the  tcf 
tator,  I  cannot  imagine.  At  common  law  fuch  a  poflibilit] 
arifing  by  a£):  executed  would  come  to  the  heir ;  as  before  the 
fiat,  de  dofiis,  the  rcverfion  upon  a  fee-fimple  conditional  wai 
only  a  poflibility,  and  yet  it  went  to  the  heir.  And  even  a 
poflibility  may  go  to  the  heir,  which  never  could  veft  in  the  an- 
ceftor, as  I  Infi.  378.  b.  So  the  fame  poflibility  will  go  to  the 
heir,  where  the'limitaiion  is  by  way  of  ufc.  i  Co.  98.  SbelW* 
cafe,  and  Wood's  c?*fe  there  cited,  are  very  ftrong.  And  though 
it  is  there  faid,  tliat  a  future  intereft  or  poflibility  cannot  be  re- 
leafed,  yet  that  was  before  Lampefs  cafe,  where  it  is  determined 
that  fuch  a  poflibility  may  be  releafed  ;  and  I  believe  it  would  be 
C  133  1  fo  now.  The  cafe  of  Spring  v.  Sir  Julius  Cafar^  i  Roll.  Abr. 
420.  Winch  103.  was  thus  :  a  fine  by  >/.  and  B.  to  the  ufe  of 
A.  in  fee,  if  B.  does  net  pay  xo  /.  at  Michaelmas  after,  and  il 
he  does  then  pay  it^  it  fliall  be  to  the  ufe  of  A.  for  life^  remain- 

doa 
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dcr  to  JB.  in  fee  •  5.  dies  before  Michaelmas^  and  Rclle  fays,  it 
fccms  the  heir  of  B.  may  pay  the  money,  for  this  is  not  more 
pafonal^  being  the  payment  of  money,  than  in  the  cafe  of  Litu 
i  334*  npon  a  mortgage :  and  though  in  the  report  of  this  cafe 
"*  C.  J%  Joms  390,  it  is  faid,  the  court  were  divitled :  yet  Crake 
and  Jones  were  of  opinion,  the  performance  of  the  condition  was 
not  pcrfonal ;  and  they  faid,  they  did  not  fee  the  difference  be- 
tween that  cafe  and  the  cafe  of  Littleion ;  and  fmce  that  reafon 
was  not  contradicted  by  any  of  the  other  Judges,  and  reported 
by  RoUe  as  law,  I  muft  uke  it  for  law. 

Now  fince  thefc  feveral  poITibilities  are  judged  to  go  to  the  heir; 
I  do  not  fee  why  fuch  pofTibiiity  created  by  will,  fince  executory 
derifes  are  allowed,  fliould  not  go  to  the  heir  alfo.  The  cafe  of 
Brett  ▼•  Rigden  cited  for  the  defendant  is  nothing  to  the  purpofe, 
for  diere  was  in  eSefl  no  devife  to  the  anceflor,  he  dying  in  the 
life  of  thedevifor ;  but  in  the  prefent  cafe  here  is  a  compleat  de- 
vife, and  fuch  as  the  anceftor  might  have  taken. 

It  was  infifled  for  the  defendant,  that  the  plaintiff's  father 
had  an  election,  to  pay  or  not  to  pay  the  money  ;  and  therefore 
it  is  pcrfonal  in  him.     I  admit  it ;  but  then  fuch  ele£tiaii  is  al- 
ways given  in  favour  of  him  that  is  to  pay,  the  receiver  having  no 
ckclion  at  all ;  and  in  Littletot^^  cafe  the  mortgagor  has  equally 
^eleftion,  and  yet  it  is  not  pcrfonal  in  him.     My  Lord  Coke  in 
his  commenC  upon  that  fe£lion  gives  four  reafons  for  Lktteton^s 
opinion,  which  all  concur  in  the  prefent  cafe,     i .  A  day  ap- 
pointed ;  2.  If  the  heir  in  our  cafe  takes  by  this  executory  de- 
vife, (as  has  been  (hewn  he  does)  in  nature  and  courfe  of  a  de« 
fccnt,  it  is  the  fame  thing  as  where  in  Cohe*s  fecond  reafon  the 
^^dition  defcends  to   the  heir. ,  The  two  remaining  ones  arc 
P'ainly  the  fame  In  oar  cafe,  and  fo  Littleton  is  indeed  a  full 
^^thority  in  point. 

It  is  not  to  be  made  a  queftion,  whether  this  future  intered  or 
Poflibility,  T>eing  to  arifc  beyond  a  life,  is  good  by  way  of  exc* 
^Utory  devife,  fmce  the  cafe  of  Lloyd  v.  Cary  (^),  which  allows  (^)  x  Eq.  Ab. 
^  year  after.     Upon  the  whole  I  am  of  opinion  with  the  plain-  jj^-  ^'  *• 
«»;  as  to  the  point  of  law.  y^.ii^'l!''' 

Core,  poft.  358. 

It  was  infifted,  upon  further  for  the  plaintiff,  that  if  the  law  ^-  P-  ^'^  ^« 

"^^^rc  againft  him,  yet  in  equity  he  would  have  a  good  title  upon  '*^^*' 

payment  of  the  500/,  the  eftate  in  Daniel  hting  to  be  looked 

UfKm  as  a  fecurity  only.     And  for  this  i  Chan.  Ca.  89.  was 

cited.   But  now  left  any  one  fliould  go  away  with  this  dangerous 

opinion,  that  anotlier  con(lni£tion  ought  to  be  made  in  a  court 

h  Z  of 
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of  equity,  than  would  be  in  a  court  of  law ;  it  Is  to  be  obfervedi 
that  that  cafe  was  of  a  trufl,  and  unlefs  it  was  conftrued  as  1 
truft  for  the  younger  children,  Sir  Tkomas  would  have  run 
away  with  the  whole  eft  ate  • 

Parker  Lord  Chancellor.  I  am  of  the  fame  opinion  with  the 
Mafter  of  the  Rolls.  And  if  we  look  on  this  cafe  on  every  fide, 
it  appears  the  right  is  clearly  for  the  plaintiff.  The  will  fliewa 
the  intention,  though  the  word  heirs  be  left  out  in  the  cafe  ol 
Nathaniel^  yet  he  (hould  be  in  the  fame  condition  with  Theodore, 
The  queftion  is  indeed  a  qucftion  of  law,  and  the  method  I  have 
taken  to  fatisfy  myfelf  has  been  by  confidering  this  provifo; 
I.  As  upon  a  feoffment ;  2.  As  upon  a  will ;  and  3.  As  it  would 
ftand  in  equity,  as  a  provifion  for  payment  of  money. 

1 .  At  common  law ;  if  William  Marh  had  made  a  feoffment 
to  B.  for  life,  remainder  to  Daniel  in  fee,  with  this  provifo  5 
Nathaniel  could  take  no  benefit  of  this  condition,  becaufe  con- 
trary to  a  maxim  in  law,  that  a  condition  canilot  limit  over  an 
eftate  to  another,  but  can  only  be  taken  advantage  of  by  the 
maker.  But  in  cafe  of  a  feoffment  by  A,  to  fi.  and  his  heirs> 
upon  condition  that  if -^.  pays  500/.  to  B.  within  three  months, 
then  A.  ftiall  have  his  eftate  back  again ;  if  A.  dies  before  the 
three  months  are  expired,  his  heir,  though  not  mentioned,  may 
pay  the  money  and  enter.     Litt.  $  334. 

2.  Confider  it  upon  the  ftatute  of  wills,  and  it  is  the  fame 
upon  the  ftatute  of  ufes,  fince  executory  devifes  and  fpringing 
ufes  have  bee»  allowed  of.  At  firft  they  began  when  merely  fu- 
ture, and  fprang  out  of  the  eftate  of  the  devifor.  Afterwards 
they  were  extended  beyond  a  life  ;  as  if  an  eftate  was  devifed  to 
A.  for  life,  remainder  to  B.  in  fee,  upon  condition  that  if  C« 
pay  a  fum  of  money  to  B.  within  a  certain  time  after  ^.'s  deathj 
then  C.  to  have  a  fee.  This  has  been  allowed  of^  and  it  is  no 
more  than  granting  the  advantage  of  a  condition  to  another  per- 
fon,  which  by  common  law  conveyance  could  go  only  to  the 
maker  himfelf.  Now  this  advantage  is  in  its  own  nature  de- 
scendible J  becaufe  it  is  nothing  but  that  very  right,  which  if  it 
had  gone  to  the  devifor  himfelf,  would  have  defcended  to  his 
heirs.  Take  this  as  a  polFibility  or  future  intereft,  and  the  cafes 
mentioned  by  the  Mafter  of  the  Rolls  fliew  plainly,  that  this  it 
a  right  defcendiblc  to  the  proper  reprefentative,  whether  of  a 
term  or  an  inheritance,  the  former  to  the  executor  or  adminiftra- 
tor,  and  the  latter  to  the  heir.  But  if  we  confider  it  (as  I  have 
done)  as  a  condition,  the  cafe  is  yet  ftrongcr ;  becaufe  this  be* 
nefit  of  a  condition  is  what  is  taken  notice  of  before  by  the  com- 
mon law  to  be  defccndible  -,  and  fmce  by  the  ftatute  of  wills  and 

ufcf 
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tifcs  the  benefitof  a  condition  is  allowed  to  go  over  to  a  flrangcr, 
that  (Iranger  ought  to  have  it  as  fully  and  compleatly  as  tlie  feoffor 
himfelf  would  have  at  common  law  :  that  is,  it  (hall  go  equally 
to  the  heirs  of  the  one  as  of  the  other. 

3«  ConGder  the  matter  as  it  (lands  in  a  court  of  equity.  I 
agree  intirely,  were  the  law  againft  the  plaintiff,  that  he  could 
not  pay  the  money  .at  the  day  5  tliis  court  could  not  have  inter- 
meddled :  but  if  tne  law  be  with  him,  it  will  be  another  confi- 
deradon,  whether  if  he  flipped  the  time  of  payment,  he  fliould 
not  be  relieved.  This  is  the  cafe  of  a  mortgage;  equity  looka 
upon  the  mortgagee's  eftate,  which  is  become  abfolute  by  paffing 
the  day,  as  only  a  fecurity  for  the  money,  and  will  therefore  de- 
feat it  upon  payment  after  the  day.  Now  in  our  cafe  Dariier^ 
intcrcft  is  merely  pcrfonal ;  by  the  will  the  money  is  to  be  paid 
to  him  or  his  executors,  and  the  eftate  of  inlieritance  is  given  to 
NaihanUI  and  his  heirs,  fubjcft  only  to  this  incumbrance.  And 
though  this  court  has  not  relieved  againft  an  heir  at  law  upon  a 
condition  precedent  to  raife  eftates  out  of  the  heir's  eftate  j  yet 
'^hen  it  is  to  be  raifed  only  out  of  the  eftate  of  the  devifee,  it 
JHay  very  well  do  it.  Nathaniel  therefore  would  have  tlie  equity 
0^ redemption,  the  eftate  of  Daniei being  only  as  a. fecurity.  If 
^M  therefore  had  been  the  cafe,  I  think  this  court  would  have 
^dic?cd.     But  the  prefent  cafe  does  not  want  that  affiftance. 

To  return  then  to  the  queftion  in  law,  whether  the  death  of 

Nathaniel  has  deftroyed  the  benefit  of  the  condition  as  to  hig 

^eir :  and  this  contains  two  queftions  \  i.  Whether  this  ccndi- 

^on  be  fuch  as  may  be  performed  after  NathamePs  death  ;  and 

2»  Whether  the  eftate  muft  not  firft  veft  in  the  anceftor,  before 

^c  heir  can  take.     As  to  the  firft,  I  tliink  it  not  perfonal  in  Na^ 

^^^niely  but  performable  by  his  heir.     The  payment  of  10/.  or 

•"^ch  fmall  fum,  that  bears  no  proportion  to  the  eftate,  may  per«^ 

*^ap8  be  confidercd  only  as  a  ceremony,  to  declare  tlie  intention 

^^  the  party ;  and  therefore  if  in  the  cafe  of  Spring  v.  Sir  Julius 

J^'^/Jrr,  the  two  Judges  continued  in  their  opinion,  it  muft  be  as 

f  Conceive,  becaufe  the  fum  was  fo  fmall,  that  they  looked  upon 

j^  as  a  mere  ceremony.     But  where  the  fum  is  500/.  it  muft  be 

^^Xikcd  on  as  a  certain  valuable  confideration  5  and  fince  Ergle-' 

J^id*$  cafe  in  2  Co.  the  payment  of  money  is  a  thing  of  all  things 

^*^c  Icaft  perfonal,  it  not  being  material  who  pays  it,  fo  it  is  but 

P^id.    If  therefore  the  plaintiff  p«iys  the  money,  all  the  purpofes 

?f  the  will  arc  anfwcred,  as  fully  as  if  Nathaniel  himfelf  had  paid 

*^     And  this  exaftly  anfwers  to  Liitletony  and  the  reafons  given 

"y  Coktj  which  are  not  adapted  to  the  iiiftitution  of  the  common 

^^wonly,  but  to  the  rcafon  of  the  thing.     As  to  the  fecond, 

'^*9t%  cafe  in  i  Co.  99.  a.  proves  evidently,  that  an  heir  may 

L  3  take 
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take  by  defcent  by  virtue  only  of  a  poflibility  of  right  wlu( 
in  tlie  ance(ior. 

It  has  been  objededj  that  this  is  a  condition  preceden 
I  take  it  to  be  a  condition  fubfequent :  it  would  indeed  hav 
precedent,  if  it  had  been  to  raife  an  eftatc  out  of  the  heir's 
but  this  is  only  to  defeat  DaniePs  eftate,  and  then  Ni 
comes  into  the  place  of  the  heir  at  law.  But  this  is  a  mere 
difpute :  no  matter,  whether  precedent  or  fubfequent,  if  tl 
formance  by  the  heir  be  to  be  looked  upon  as  the  perform: 
Nathaniel^  it  (hall  have  the  fame  effcft  as  if  Natbanielhimt 
paid  the  money.  I  think  therefore  the  plaintiff  would 
good  title  at  law  on  payment  at  the  day.  But  yet  he  can 
properly  into  this  court,  becaufe  of  the  hazard  he  run  in 
the  500/.  to  DanieL  There  muft  be  a  decree  in  nature 
dcmption,  that  is,  that  the  plaintiff  pay  the  principal,  a 
tereft  from  the  day  of  payment,  and  have  the  eftatc  convi 
him.  The  money  muft  be  brought  before  the  Mafter,  wh 
fee  what  demands  are  upon  it,  and  adjuft  the  proportions 
feveral  claimants. 


Philips  verf.  Smith* 
Trin.  2  Geo.  B.  R.  rot.  460. 

Amendment.  TN  debt  upon  7  £s^  8  ^.  3.  f.  25.  agaiuft  the  officer  wl 
Luu  Eau  254.  j^  f,(iej  at  the  eleftion  of  members  of  parliament,  for  t 
s.  ci  *^^*  *^^'  ^o  deliver  a  copy  of  the  poll :  after  judgment  for  the  plai 
a  Bro.  Par.  Ca.  B.  R.  and  error  brought  in  the  Exchequer  Chamber,  the 
35?^'      ,  tiff  moved  to  amend  in  feveral  particulars,  which  he  was  i 

Vincr  vol.  7.  p.  .  r         1  t        /•  1  *      1  1 

3»7.  ca.  16.  to  give  a  note  of  to  the  other  lidc.  And  now  they  came  1 
aVin.Abr.388.  caufc  againft  their  being  amended. 


tut 


not  S.  P. 


The  firft  amendment  defircd  was  in  the  warrant  of  at 
where  the  defendant  was  ftiled  bailiff  bugi  for  turgu 

Cbe/byre.  There  is  nothing  to  amend  this  by,  as  there 
the  cafe  of  Cooke  and  Dut chefs  of  Hamilton^  where  they  pi 
the  common  rule  in  eje£^ment,  and  that  was  the  foundai 
putting  in  the  attorney's  name  (i). 


( I )  The  bill  was  filed  Eafi.  T.     2  Geo.  and  the  warrant  o 
I  Geo.  and  tlic  declaration.  Eaflet     ney.     Trin,  2  Geo.  purfi 
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2.  To  put  the  word  vie.  into  the  dijfrwgas.  It  is  Rexjidet  ic'^ 
ftfifor^  tic.  Sotiierfet'  Salutenii  omitting  vie.  There  is  likewifc 
nothing  to  amend  this  by ;  no  award  of  it  upon  the  roll,  as  there 
is  of  the  vftiire  facias.  And  non  conjlat^  but  it  might  be  dedgned 
to  be  direded  to  the  coroner. 

3.  They  would  amend  the  tejle  of  the  venire^  which  in  other     [   137  ] 
words  is  tofolve  a  difcontinuance.     The  award  is  quimien*  Mar* 

/Wf,  and  they  have  taken  it  out  tefle  the  firft  day  of  Hilary  term, 
and  now  they  would  teJle  it  in  Michaelmas  term. 

4.  The  other  amendment  they  would  make  is,  to  add  conti* 
noances.  Of  them  they  have  no  need,  having  a  verdidl^  which 
cures  the  want  of  them. 

Reeve.  This  is  a  proceeding  upon  a  penal  law,  and  therefore 
^he  court  will  be  driver  than  in  common  a£lions.  And  as  the 
ftatutes  of  jeofails  will  not  help  them,  they  muil  (hew  it  to  be 
amendable  at  common  law.  In  the  cafe  of  the  ^teen  and  Tuehin^  g^j^  .,^ 
^hich  was  an  information  for  a  libel,  where  the  di/lnngas  was 
^^e  the  day  after  the  return  of  the  ve/iire,  the  court  on  great  de- 
hate  ref ufed  an  amendment. 

Wearg.  The  queftion  is,  whether  this  be  a  penal  popular  fta- 
tute  within  the  exception  of  the  ilatutes  of  jeofails.  I  agree, 
^Krhere  a  man  is  intitled  to  an  adion  at  common  law,  and  an 
^£2  of  Parliament  comes  and  gives  him  an  increafe  of  damages ) 
that  is  not  to  be  taken  as  a  penal  Itatute.  9  C?.  71*  3  Bulfi.  378. 
3\it  this  is  not  that  cafe.  Any  perfon  who  demands  the  poll  may 
^'SL^it  the  a£iion  if  he  be  refufed  it,  and  that  fhews  it  to  be  a  po- 
pular ftitute. 

All  amendments  are  cither  ^t  common  law  or  by  ftatutc.  No- 
^^ing  was  amendable  at  common  law,  but  the  fame  term.  8  Co. 
^^'Cckmor^s  cafe.  Salh.  50.  By  14 E.  3.  c.  6.  and  8  H.6.  c.  12. 
^^ch  faults  only  are  amendable,  as  proceed  from  miftake,  not  ig- 
"^Cirance  ;  if  the  tejtt  of  a  writ  be  after  the  return  of  it,  that  is  a 
l^^^in  miftake,  and  amendable ;  but  when  a  man  defignedly  makes 
*^  iefie  of  one  term,  when  it  ought  to  be  of  another  •,  that  is  mat- 
^^T  of  judgment.     Shew.  80.     The  dircftion  of  a  writ  is  a  more 

^-    _  .     .  .  .  , 

^  ^  H.  8.  e,  30.  The  objeftion  former,  but  it  was  over  ruled. 
^•*ofe  firom  this,  that  the  bill  and  Vide  Com.  Rtp,  280  Where  this 
^^daration  were  fabfeqnent  to  the  cafe  is  more  clearly  reported, 
^'^irraDt  of  attorney,  and  fo  the  Richards  qui  tarn  v.  Bnncn,  Doug. 
^^k&  coold  not  be  amended  by  the     119. 

L  4  ciTcntial 


J  37  Michaelmas  Term  5  Geo,' 

cffcntial  part  than  the  tejle  of  it,  or  tht  return.  It  canftot  be  a 
writ  unlcfs  it  be  direfled  to  fome  body,  but  it  may  be  good  with- 
out a  return,  as  where  it  is  vicontieL  Where  there  were  twc 
flieriffs,  and  the  writ  was  direfted  vicecomiti ;  there  indeed  it 
was  made  vicecomitiht4s^  becaufe  there  was  a  direction,  thougli 
an  improper  one.     2  Cro.  i88*     JTi^/v,  no* 

yorie.  At  common  law  notliing  was  amendable,  but  the  2Q 
of  the  court.  If  vie.  is  to  be  put  in  now,  it  will  be  giving  an  au- 
thority after  the  execution  of  it.  In  the  cafe  of  S/optr  v.  Child  in 
Cro.  Jac. ,  the  word  vie.  was  put  in,  but  that  was  becaufe  the 
award  of  the  venire  warranted  it,  whicli  the  award  here  does  not, 
[  '3^  J  for  it  is  of  a  fubfequent  term,  and  at  a  time  when  the  defendant 
had  no  day  in  court.  In  Cro.  Eliz.  820.  the  return  of  the  venin 
was  held  amendable,  but  not  the  tejle^  becaufe  that  is  never  xiAen- 
tioncd  in  the  awarding  it  upon  the  roU. 

Comyfis  Serjeant  contra.  The  ftatutes  of  amendments  do  not 
except  popular  aftions,  as  the  ftatutes  of  jeofails  do.  3  Lev. 
375.  In  a  qui  tam^  ^c.  on  the  ftatutc  3 1  Eliz.  for  5  /.  for  fell- 
ing a  horfe  in  Smithfield  not  tolled,  there  was  an  amendment.  So 
Salk.  324.  I  RolLAhr.  20s.pl.  3.  Cro.  Car.  275,  278.  Jones 
Hott.56.  202.     I  RbH.  jibr.  2Q2.pl.  7.     I  Brownl.  156.     upon  the  fta- 

tute  of  hue  and  cry  the  day  of  committing  the  robbery  was 
amended.  It  appears  the  writ  was  intended  to  be  dire£led  to  the 
(herifF,  for  there  is  in  it  com^  tuo^  and  therefore  we  may  put  in  vu\ 
according  to  Yelv.  69.  Cro.  Jac.  Sloper  v.  Child.  So  the  iifte 
of  writs  have  been  amended.  2  Cro.  442.  Telv.  6/^.  Cr§.  Car. 
38.  2  Cro:  64.  2  Brownl.  102.  Moor  599.  Cro.  EL  183. 
Moor  684.  Cro.  El.  203.  2  Cro.  162.  Moor  465.  Cto.  El. 
467.  Noy  57.  2  Jones  41.  And  we  may  add  the  continu- 
ances according  to  I  Roll.  Abr.  200,  205,  206.  pi.  6. 

Pengclly  Serjeant.  The  crown  has  no  part  of  this  penalty,  but 
the  party  grieved  has  it  all,  and  he  has  an  antecedent  right  before 
bringing  the  aftion,  which  a  common  informer  has  not.  He 
{hall  have  cofts.  i  Rail.  Abr.  516.  pi.  5.  Sir  W.  Jones  447, 
I  Vent.  133.  Cro.  Car.  539.  As  to  the  warrant  of  attorney,  wc 
needed  not  put  in  any  addition.  The  other  is  right,  and  that  is 
fomething  to  amend  by.  Then  as  to  the  v;V.  this  writ  is  re- 
turned by  the  fhcriff  •,  fo  no  colour  to  fay  it  might  be  intended  to 
go  to  the  coroner.  In  C  B.  the  laft  term,  between  Child  and 
Sloper^  the  venire  was  to  the  {[xftnS  oi  JFarivichJbire^  apd  the  ba^ 
heas  corpora  to  the  (herifF  of  Nottingham^  and  this  was  artiended. 
3  Mod.  78.  So  Pafc.  8  W.  3.  B.  R.  Wright  Y.  Inbaiitantes  di 
Penhurfy  the  venire  was  amended  from  deplacito  hutejti  et  clamoris^ 
to  de  placito  tranfgt^  et  contempf^  contra  Jlatuf  de  Hue  et  Cry»  Ai 
«  to 
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to  the  iejte^  vide  Hardrefs  321.  I  Roll.  Abr.  201.  pL  36.  Cro. 
EL  572.  And  the  continuances  being  only  matter  of  form,  may 
be  entered  at  any  time.     1  Roll.  Abr.  205.     2  Cro.  211. 

The  court  doubted  as   to  the  continuances,  but  held  all  the 
reft  amendable.     And  Eyre  J.  quoted   Kite  v.   Epifcopum  Wor- 
cejIeTf  Pa/.  7    W.  3.  where  one   of  the  defendant's  names  was 
omitted  in  the  dijlringasj  and  it  was  amended  after  trial.     Ad- 
jmrnatur.     And  afterwards  when   it  came  on  again,  the  court 
declared  for  all   the  amendments,  except  the  want  of  continu- 
ances, which  they  had  debated  again.     And  for  the  amendment 
the  former  arguments  were  infifled  on ;  and  i  RclL  Abr,  2cc.     L  '39  J 
//.  ^7.     Telv.    I  ^6..     26  H.  6.  Amendment  33.  were  cilcd.     In 
anfwcr  to  which  it  was   infiftcd,  that  continuances  were  the  act 
of  die  court,  and  the  ftatute  8  H.  6.  extends  only  to  mifprifions 
of  die  clerk   (2).     8   Co.  156.    h.     Stiles   339.     3    Lev.  431. 
And  towards  the  end  of  the  term  the  Chief  Juftice  dcHvcred  t!.c 
opinion  of  the  court,  that  the  continuances  might  he  entered  at 
^^y  time,  as  well  after  as  before  the  judgment ;  and  a  diilin£rion 
^as  taken  between  miniflerial  and  judicial  afts,  the  flrft  of  which 
^ere  at  common  law  amendable  at  any  time,  but  the  latter  not 
^fterthe  fame  term.     And  as  to  amendments  of  judicial  ads,  a 
^^ffcfcnce  was  made  between  an-endments  which  deface  and  alter 
wie  record,  and  fuch  as  are  only  additional  to  it,  in  order  to  eke 
^^  C5ut  and  compleat  it  (3 ). 


<2)  Before  judgment  they  are  (3)  FiJe  Sir  IV,  W,    IFyne  v. 

*^^^  aft  of  the  clerk,  but   after  MiddUton^  poft,  1227.  and  Crcckat 

"^^gmeni  is  entered,   they  are  the  v.  Jone-^  S,  P,   after  demurrer, 

^^  of  the  court.     ViJe    Rex  v.  /<«:/?.  734. 
-^-^gdly,  I  JViif.  303. 

Gould  verfiu  Coultliurft. 

*  H  E  writ  of  error  was  tejle  in  Hilary  term,  of  which  the  '^'"J  °^  ^\^ 
judgment  was.     But  the  plaintiff  below  enters  continu-  coiL/ 
^  ^  CC8  upon  it  tiWTrirfity  term,  which  occafioned  the  writ  of  error 
^     be  quafhed.     And  now  the  qucflion    was  as  to  cofts.     And 
*  ^  the  court  agreed,  that  this  not  being  a  fault  in  the  writ  of 
^""^or  at  the  time  of  bringing  it,  but  being  occafioned  by  the  adl 
^  the  defendant  in  error,  which  the  plaintiiF  could  neither  forc- 
^*^^  nor  prevent ;  it  was  not  a  cafe  within  the  4^5  Ann.  c.  16. 
^Xiich  gives  cofts  againft  the  plaintiff  in  error  upon  quafhing  de-  ^  ^^'  *'  '^* 
^^ivc  writs  of  error.     Then  another  queftion  arofe,  whether 
"*^e  plaintiff  in  error  fliould  not  have  his  coftiin  tliis  cafe,  being 

defeated 
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defeated  of  the  benefit  of  ihis  writ  of  error  by  the  artifice  of  the 
defendant  in  error.  And  as  to  this  point  the  C.  J.  and  Eyre  J. 
were  againft  giving  cofts,  and  Powys  and  Forte/cue  Juftices,  wct« 
of  the  contrary  opinion  (i) :  fo  the  court  being  divided,  the  writ 
was  quaflied  without  cofts  of  either. 


(i)  In  Rejhuh%  V.  Randolph ^  peft^  834.  The  coort  feemed  tc 
concur  in  opinion  wi:h  Po-uys  and  Forte/cue^ 

Dominus  Rex  verfus  Tunicr  &  al\ 

What  cwifc-      "'  I  "^  H  E  defendants  having  been  indifted  for  a  riot  in  enter 

confidereJin^a**!     ^     '^^^  ^^^^  ^  room,  they  qame  in  and  conftfled  the  indiftmcnt. 

f  ravauon  of  a      and  movcd  to  fubmit  to  a  fmall  fine.     The  profecutor,  to  aggra* 

%»e*  vatc  the  fine,  produced  affidavits,  that  a  young  gentleman^  whc 

was  then  in  the  room  and  ill  of  the  fmali  pox,  was  fo  frightned 

that  he  died  5  though  he  was  in  a  very  good  way  before.     And 

whether  thcfc  alfidavits  could  be  read  upon  this  indidlment,  waj 

tlie  quellion. 

Eyre  J.  was  againft  the  readir*g  of  them,  becaufe  it  was  an  in- 
jury to  a  third  perfon,  and  no  mention  of  it  in  the  indiA- 
[  14^  ]  ment.  If  in  trefpafs  the  plaintiff  would  give  beating  his  fervantj 
in  aggravation  of  damages,  it  muft  be  laid  in  the  declaration 
And  he  mentioned  the  cafe  of  Rex  v.  North  W  tf/*,  9  fV.  3.  u 
5.  jR,  where  in  an  indictment  againft  feveral  journeymen  weav- 
ers for  a  liot,  the  circumftance  of  their  meeting,  in  order  to  oh 
lige  tueir  maftcrs  to  raifc  their  wages  was  not  allowed  to  be  givci 
in  evidence,  not  being  laid  in  the  indictment. 

But  theC.  J.  and  Powys  and  Forte/cue  Juflices,  were  for  read 
ing  the  alBdavits,  becaufe  this  was  the  immediate  confeqaence  o 
the  riot,  and  could  not  fubfift  as  a  crime  of  itfelf.  And  if  it  wa 
otherwifc,  every  man  muft  make  his  indictment  as  long  as  hi 
evidence.  Befuies,  why  are  affidavits  ever  read,  unlefs  it  be  t< 
inform  the  court  of  circumftances,  that  cannot  appear  upon  th< 
general  allegation  of  the  crime  ?  They  faid,  the  true  diftinfitioi 
was,  where  the  matter  can  or  cannot  fubfift  as  a  diftin£l  crime  b; 
itfelf:  The  combination  of  the  weavers  was  a  confpiracyi  whid 
is  a  crime  indictable  ;  and  it  would  have  been  hard  to  fine  then: 
upon  that  account,  and  yet  leave  them  open  to  be  indi£led  for  a 
confpiracy.  In  an  indictment  for  a  riot  in  breaking  windows, 
HqU  C.  J.  let  them  in  to  flicw,  that  it  was  becaufe  tlie  profecutoi 
had  put  out  illuminations  for  the  peace  oF  Ryfzvlch.  If  circum- 
ftances  arc  not  to  be  confidcred,  the  punifhment  for  a  riot  mufl 
be  the  fame  in  all  cafes,  which  would  be  highly  unrcafonable. 
The  affidavits  were  read. 


l40 


Hilary  Term 

5  Georgii  Regis.     In  B,  R, 


Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice. 

Sir  Littleton  Powys,  Knt.  1 

Sir  Robert  Eyre,  Knt.  y^^Jices. 

Sir  John  Fortefcue  Aland,  Knt.  j 

Nicholas  Lechmere  Efquire^  Attorney  General. 
Sir  William  Thompfon,  Solicitor  General. 


King  qui  tarn  ver/us  Bolton*     Ante  117* 

THE  defendant  having  brought  error  in  Parliament,  the  Lofsofrecwi 
record  was  tranfcribed ;  and   as  it  was  carrying  to  the  Jg^^Jntry^* 
Houfe  of  Lords,  the  original  was   picked  out  of  the  officer's  LiU.  £nt.  523. 
pocket :  the  Houfe  of  Lords  received  the  tranfcript,  without  ex-  'o^.  355«  S.  c, 
amining  it.     And  now  this  court  ordered  a  new  entry  to  be  made. 
Xhey  were  attended  in  vacation  at  their  chambers,  but  faid  they 
cooU  not  do  it  there.     And  afterwards  the  judgment  of  B.  R. 
was  affirmed  in  Parliament.     And  Pa/ch.  9  Geo.  B.  R,  Inter 
Niediam  et  Grano^  the  like  leave  was  given,  on  a  lofs  of  the  roll 
by  the  attorney  (i). 

(l)  fT<i5f  Evams  v.  Thomas^  poji,  afligned  in  the  want  of  a  venire  and 

•33.     Harvey  (^  Jamesy   i  Fent.  Jiftringas,  and  the  venire  not  being 

92,  93.     Dmriy  v.  Gold^  z  Kelyng  to  be  foand,  the  court  granted  a 

106.  ^*  1077,  1264.     Writ  of  rule  to  make  out  anew  one.    Rex 

moi  to  the  Hoafe  of  Lords  upon  v.  Atkinfin^    Trinity    25    Ceo.   3. 

I  confifiioA  for  perjury,   error  And.  \yn* 
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Chartres  verfus  Cufaick. 

Aflignment  ef    TT^  RROR  out  of  the  King's  Bench  hi  Ireland  of  zn  affirm-^ 
errors  fctafiJc.     £1^  ^^^^^  of  a  judgment  in  B.  R.  there ;  and  want  of  warrant* 
of  attorney  on  the  writ  of  error  in  C.  B.  were  afligned.    And 
[  142  1    the  court  fet  the  ufiignment  of  errors  afide;  and  faid  it  had  been 
done  fo  feveral  times,  upon  account  of  the  delay  which  would 
follow  upon  awarding  CerthrarPs.     And  the  cafe  of  The  King  f« 
iuVn  tS*^P^^^"  ^P^fi^'**^  Midcn.  (a)  was  mentioned  for  that  purpofc* 

Anonymous. 

Bringing  money  T  N  tTOver  for  money,  the  court  gave  leave  to  bring  the  whole 
into  court.  J^  money  declared  for  into  court.   But  faid  they  couMdoitonlf 

in  this  cafe,  and  not  in  trover  for  goods  ( i ). 

('i)   But   that    the   court   will  J^tdc  Erfier  v.  Pnnee,  \a  B.  R, 

under    particular    circumllances»  ^  Burr.    1363.     Ctoki  w.  Mgmte^ 

give  lea\'e   to  bring   goods  into  Barnes  zSim     R^ydem  y.  Batfj,  iL 

cuurt  for  which  trover  is  brought.  284.  in  C.  B* 

Morgan  verfus  Williams. 

W«r<li  taion-     T  N  cafe  for  thefe  words,  Tbou  art  a  thief ^    Ofnvhat?  Of  every 
^■^^  X  thing.     After  a  verdift  for  the  plaintiff,  Whitaher  moved  in 

arreft  of  judgment,  becaufe  the  plaintiff  could  not  be  a  thief  of 
every  thing,  for  ftealing  fruit  off  the  trees  is  not  felony.  Sedper 
Curiam :  It  muft  be  intended  to  be  of  every  thing  he  can  be  a 
thief  of  ( I  )•     Judicium  pro  quer*% 

( 1 )   fide  Harrifon  v.  Th§rHbo^      hat  in  aflions  of  (lander,   wordt 
roughs  GiI6.  Rtf,  in  B.  R.  114.     are  not  to  be  ukea  «f//ir/y&ii^. 

Dominus  Rex  verfus  Inhabitantes  dc  Witham  fupcr  Montana 

What  a  good        D  -^  ^  Curiam  :  It  appearing  to  uSy  that  he  is  likely  to  become 
tdjudication.       ^   chargeable^    is  fufficient,  without  faying  to  the  parifb  frottf 

whence  removed  \  for  it  is  not  to  give  a  jurifdidion,  but  only  the 

rcafon  of  the  judgment  (i ). 

(1)  mde  Maidjione  v.  Dotbhtgy  Nicholas  v.  St.  Peter's^  z  Sejf.  Cs. 

/£//.  393-  Rexy.LicfieU,f^/i,6gS.  73.     In   Rex  v.  Mincbmrnptam,  ib. 

S.  P.     Sell  'Vide  Rex  v.    Ufcalm,  92.     In   Rex  v.   SpaUing^    Burr, 

Burr,  S.  C.  138.     Rex  v.  Brad-  S.  C.  43.  and  in  Rgx  v.  Netbertem^ 

firdt  Sett,  and  Rtm*  40.     In  St.  ib.  1 39.  couirei. 
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Domlnus  Rex  verfus  Leonard. 

THE  defendant  in  the  long  vacation  was  committed  by  Commitment  ty 
warrant  from  the  Secretary  of  State  for  high  treafon.  He  '"*«  of  court  not 
lay  by  aU  Michaelmas  term  till  the  lad  day,  and  being  then  brought  ^y^'^J^^^  ta. 
up,  he  was  charged  with  an  indictment,  and  recommitted  by 
ruk  of  court.  The  firft  week  in  this  term  he  applied  to  enter 
lus  payer  upon  the  habeas  corpus  afl: ;  which  the  C.  J.  thought  he 
might  well  do,  for  though  he  has  lapfed  the  time  upon  the  firft 
commitment,  yet  that  is  now  out  of  the  cafe,  and  he  (lands  upon 
the  (amc  terms  with  one  originally  committed  fmce  the  laft  term. 
And  tho'  the  ftatute  has  the  word  warranty  yet  he  took  commit- 
ments by  rule  of  court  to  be  within  tlie  meaning  of  it,  this  being 
an  ad  for  the  liberty  of  the  fubjeft,  and  never  intended  to  leave 
an  indefinite  power  any  where,  Sed  Eyre  et  ForUfcue  Juflices 
(Pw)w  J.  ahfente)  were  of  a  contrary  opinion,  and  faid  it  had 
l>ecn  otherwife  refolved  at  the  Old  BaiUy.  Then  tlie  Chief  Juf-  [  143  ] 
ticc  propofed  to  enter  the  prayer  de  betie  cffk^  and  confider  the  vali- 
<'ity  of  it  afterwards  \  as  was  done  in  Bernardis  cafe,  who  at  the 
^d  of  the  term  was  refufed  to  be  bailed,  notwithftanding  his 
prayer  was  regularly  entered  ;  that  entry  being  no  eftoppel  to  the 
court.  But  the  others  would  not  come  into  this,  and  fo  nothing 
^as  done.  The  counfel  prayed  that  fome  memorandum  might  be 
^adc  of  tills  application,  fed  non  pravaluit  ( i ). 


(l)  Vide  Rex  v.  Macktntojh,  pcfi.  308. 

Dominus  Rex  verfus  GilU 

pER  Curiam  :  It  has  been  fo  often  refolved,  that  the  fcffions  s^fljon,  ^^  ^ 
has  an  original  jurifdiftion,  to  difchargc  apprentices  ;  that  oiiginal  juriT- 
^^  will  not  fuffer  it  now  to  be  made  a  queilion,  though  it  might  ^[^»°n  'o<*»^- 
^  doubtful  upon  the  ftatute  itfclf  ( i ).     But  in  thcfe  orders  it  Jjccsf  ''^^"°" 
^^  be  fet  forth,  that  the  mafter  appeared  or  was  fummoned,  as  Saik.  67,  68. 
^ashcld  Pafch.  10  Jnn/e,  Retina  v.  Rutter^  la)  and  for  want  of  J5»- 

thitfk^       J  A.    J  »    V    /  Saund.  315. 

**»»«€  order  was  qualhed.  ,  Mod.  2.  s.  c. 

v>\i\i  the  autho- 
rities, ib.  286.  poll.  704.     1  Vent.  174.     5  Eliz.  c.  4.  §    35. 
(«}  Caf.  of  Sett,  and  Rem.  26.  pi.  37.     i  Bote  by  Cond  513.  pi.  723.  S.  C. 

(i)  Rxx  V.  Daviey  poji.  704.  S.  P. 
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There  muft  be 
a  complcat  hir- 
ing  and  fervlct 
for  a  ycAT  to  gain 
a  fectlement. 
Caf.  Sett,  and 
Rem.  119. 
p.  87.  S.  C. 
*  Sti  ante  85* 


+  jt  bonafd* 
prwctt  fairly  and 
vfitkout  frauds  is 
ft  wt  jiav9*trtm* 
a  Burr.  Rip. 
'943. 

See  Burr.  Rep, 
371* 


Between  the  FariflieB  of  Coombe  and  Weftwoodhay* 

IN  1 7 15  Mtchaelmas-day  happened  to  be  tsi z  Thurfdaj.  A 
itian  was  hired  upon  the  Saturday  following,  to  fenre  from 
the  /aid  Thurfdaj  after  Mickaeltnas-day  to  Michaelmas  following^ 
All  this  was  ftated  for  the  opinion  of  the  court.  And  the  iirfi 
queftion  was,  whether  there  was  a  complcat  ♦  hiring  for  a  year, 
for  if  the  word  faid  be  rejefted,  then  there  wants  a  week,  but  il 
you  keep  it  in  and  refer  it  to  Michaelmas-dayy  then  by  rejeding 
the  words  after  Michaelmas^lay  it  will  ftand  as  a  hiring  from  one 
Michaelmas  to  another.  And  Eyre  J.  thought  it  might  well  be 
fo.  Sed  cateri  contra^  for  it  would  be  to  make  it  nonfcnfe,  in 
contrafting  to  ferve  for  a  time  paft ;  whereas  if  the  word  fata 
be  reje£ted,  the  reft  is  natural  enough.  The  other  queftion  was. 
whether  (admitting  the  hiring  to  be  compleat)  there  was  f  anj 
fervice  for  a  year  in  purfuance  of  it  as  the  ftatute  requires,  the 
contra£);  being  made  upon  the  Saturday.  And  Eyre  J.  faid  il 
might  be  intended  he  was  thofe  two  days  upon  trial,  and.  fo  the 
fervice  would  be  fufficient.  But  the  reft  held,  that  fuch  a  fer- 
vice would  fignify  nothing,  for  it  is  not  in  purfuance  of  anj 
hiring  ;  there  muft  iirft  be  an  hiring,  and  then  a  fervice,  and  noi 
vice  verfa  a  fervice,  and  then  a  hiring  (i). 


(i)  Rex  V.   H^'eJi'useU,  I   Bam.  Do///.  424.  note.     Rexv.Hat^^ot 

354.     Rex  y.  South  Cernty,   \  SrJT,  OT  Han^wood^    Doug.    423.     GiA/ 

Caf,    174.      2    Bott  406.    S.   C.  100.     Rex  v.  Murjlty^  1  Term  Rep 

Rex  V.  New/on,  Burr,   S,  C,  1 57.  694.      Rex   v.   Martin,    4    Iom 

Rex  V.   Ham,    ib.   304.       Rex  v.  Rep.  257.  S.  P. 
Sydajione  cum  Bermer,     Cald,  19. 


[   144  ] 


Pwaice. 


Thatcher  verf  Stephenfon. 

EJR.  R  O  R  coram  vobisy  and  infancy  afligned :  a  fcire  facias  at 
aiidiendum  erroreSy  and  zfcirefcci  returned.  The  defend- 
ant did  not  appear  and  join  in  error,  and  the  plaintiff  applied  t( 
the  court  to  know  what  to  do ;  and  tliey  direfted  him  to  put  i 
in  the  paper,  without  taking  out  any  rule  to  join  in  error*  Anc 
when  it  came  on  the  judgment  was  reverfed. 


Fraudulent  rc- 
iTtVinder  fet 
ali'Je  In  equity. 


Morris  verf._  Nixon.     In  Cane.  . 

ON  a  treaty  of  marriage  the  attorney  for  the  lady  told  the  in 
tended  huiband,  that  his  client  defired  a  remainder  migh 
be  limited  to  him.  The  hufband  confented ;  and  when  the  fet 
tlement  was  read  before  execution,  tlie  lady  objefted  to  this  re 

mainder 
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inainder ;  whereupon  the  gentleman  acquainted  her,  that  it  was 
done  at  her  requeft,  which  (he  denied.  But  however,  it  being 
a  remote  remainder,  and  they  unwilling  to  defer  the  matter,  the 
writings  were  executed.  And  a  bill  was  brought  into  this  court) 
where  the  remainder  was  fet  adde  as  a  fraud  and  impofition. 

Dominus  Rex  verf.  Cope  et  al'. 
At  Nifi  Prius  in  Middlefex,  coram  Pratt,  C.  J. 

THE  hufband  and  wife  and  fervants  were  indifted  for  a  Whatiicridence 
confpiracy  to  ruin  the  trade  of  the  profecutor,  who  was  *>f  a  wnff incy. 
tbe  king's  card-maker*  The  evidence  againft  them  was,  that 
they  had  at  feveral  times  given  money  to  the  profecutor's  appren- 
tices to  put  greafe  into  the  pafte,  which  had  fpoiled  the  cards. 
Bat  diere  was  no  sCccount  given,  that  ever  more  than  one  at  a 
time  were  prefent,  though  it  was  proved  they  had  all  given  mo- 
Bey  in  their  turns.  It  was  obje£^ed,  that  this  could  not  be  a 
confpiracy,  for  two  men  might  do  the  fame  thing  without  having 
3ny  previous  communication  with  one  another.  But  the  Chi;;f 
Juftice  ruled,  that  the  defendants  being  all  of  a  family,  and 
concerned  in  making  of  cards ;  it  would  amount  to  evidence  of 
^  confpiracy,  and  direfted  the  jury  accordingly. 

Titchbumc  verf.  White.  C  '45  ] 

it  Guildhall,  coram  Kuig,  C.  J.  de  C.  B.  16  Febr.  i(Ji8. 

p£/?  King^  C.  J.  If  a  box  is  delivered  generally  to  a  carrier,  ^^,"^^P^^* 
and  he  accepts  it  \  he  is  anfwerable,  though  the  party  did  JJJ^  lij^^^  *^' 
^^  tell  him  there  is  money  in  it  ( i ).     But  if  the  carrier  afks, 
*^d  die  other  fays  no,  or  if  he  accepts  it  conditionally,  provided 
P^c  is  no  money  in  it,  in  either  of  thefe  cafes  I  hold  tlie  carrier 
«  not  liable.     Allen  ^i. 


(1)  Knwig  V.  EggUfion^  z  Fent.  parcel  contains  money,   he  (hall 

*38-  S,  P.     But  where  the  price  not  be  anfwerable.     ^ir  J.  TyJy 

ofthecarriage  of  money  is  greater  et  al*    v.   Mfrrice^    Carth,    485. 

than  that  ofother  goods,  and  the  Gibhcm  v.  Paynton  et  al\  4  Burr* 

^^t:  Is  paid  only  as  for  common  2298. 
C^ocb,  and  is  ignorant  that  the 
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Cattcn  verf.  Barwick. 


At  a  Court  of  Delegates  in  ScrjeantVinn  in  Flcct-flxcct. 
27  February,  1718. 

Where  cuftom 

in  cbufing        TQ  Y  the  89th  canoii  churchwardens  arc  to  be  chofen  by  th( 

^not  tike"*    Jo  parfon  and  parifiiioners  jointly,  and  if  they  cannot  agree 

place,  they  muft  thcu  one  by  the  parfon  and  the  other  by  the  parifhioners.     Ii 

rcfort  to  the        the  paridi  ot  Bt^Jge  in  Tcrkfhire  the  cuftom  is,  for  the  par 

*'°^''  fon  to  appoint  one,  and  the  two  old  churchwardens  the  odicr 

but  it  goes  no  furdier.     In  this  cafe  the  two  churchwarden; 

could  not  agree,  fo  one  prefents  Barwick^  and  die  parifliioner 

at  large  chulc  Catten.     It  was  infilled  for  Barwick^  that  his  cafi 

•was  like  that  of  coparceners,  where,  if  dicy  difagree,  the  or 

dinary  may  admit  the  prelentee  of  which  he  will,  except  th( 

eldeft  alone  prefents.     On  the  other  fide  it  was  faid,  that  th< 

cafes  widely  differed,  for  in  the  cafe  of  a  prefentment  the  ordi 

nary  has  a  powee  to  refufe,  but  he  has  not  fo  in  the  cafe  o 

churchwardens,  for  they  are  a  corporation  at  common  law,  an< 

more  a  temporal  than  a  fpiritual  officer.     And  a  cafe  was  cite< 

to  be  adjudged  in  B.  R.  where  to  a  mandamus  to  fwear  in  : 

churchwarden  the  ordinary  returned,  that  he  was  fertms  minim 

idoneusy  isfc.     But  a  peremptory  mamlamus  was  granted,  becauf 

the  ordinary  was  not  a  judge  in  that  cafe. 

The  court  held,  that  by  this  difagreement  the  cuftom  was  lai< 
(<f)  ^9.  1  Burn,  out  of  the  cafe ;  and  then  they  muft  refort  to  the  canon  {a) 
Ecc.  Law  370.  under  which  Catten  beinc:  duly  elefted,  they  decreed  for  him 
^'^'  6o/.cofts. 

I-  ^4^  J  Domlnus  Rex  v^r/"Hare  and  Mann.     In  Cane. 

t^xLCxz'^uhkun-  CC  IRE  facias  out  of  the  petty  bag  to  repeal  letters  patents 
fue  generally  is  ^  returnable  coram  nobis  in  Cancellarla  noflra  in  oElahis  purifica* 
gMd,  without  ^/5„;j  ^^.^^  Maria  virginis  uhicunque  tunc  fiierit.  The  defend 
Engiard,  3"^-^)  .A-''''-^j  ^^'«  P^'^Y  ^^^  ©I  the  wnt,  and  then  plead  m  abate- 

Poit.  a66.  mcnt,  that  the  writ  ought  to  have  been  returnable  coram  domirjL 

regc  in  C-.ncellaria  fiia  uhicunque  eadem   Cancvllaria  tunc  foret  if. 

JngUii^  and  not  generally  uhicunque  tunc  fcret.     To  this  the  At- 

turiicy  General  demurs. 

Bootle  py  rege.  The  objection  wV.ich  the  defendants  now  make 
by  th.ir  ^)lea,  Itrikes  at  all  rhe  forms  of  writs  which  have  cvei 
been  iu  this  court;  for  wc  Ihall  Oiew  th.it  this  is  not  only  con- 
foiuiiL  to  the  Re^j/ler^  but  ii  in  the  continued  uniform  courfe  ol 
the  court. 
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"Wc  begin  in  the  time  of  Edward  the  Third,  and  (hall  (hew 
Inftanccs  in  that  reign,  Rich.  2.  Hen.  4.  Hen.  6,  Q^E/iz.  Car.  2. 
ind  Jac.  2.  and  even  down  to  the  Union,  and  ever  fmcc  the 
Union  except  in  two  or  three  inftances,  which  we  are  not  at  a 
Idfs  to  account  for.  Regifter  150.  The  Prince's  cafe,  and  the 
cafe  of  Jefferfon  v.  Morton.  a  Saund.  if. 

There  was  a  cafe  which  gave  heart  and  encouragement  to  this 
txceptiont,  HiL  9  Ann.  in  Chan.  Regina  y.  Perfehou/e :  there  the 
TOt  was  tibicunque  tunc  fuerit  in  Magna  Britannia^  and  it  was 
abated  by  plea ;  and  the  reafon  was,  becaufe  it  differed  from  the 
'Ri^fiiTf  and  was  contrary  to  the  a£t  for  the  Union  of  the  two 
Idngdoms. 

The  inftances  I  hinted  at  before,  that  run  counter  to  all  tlie 
other  precedents,  were  fubfequent  to  that  refolution  ;  and  from 
tome  expreffions  which  were  ufed  in  the  arguing  of  that  caufc, 
it  was  thought  proper  in  majorem  cautelam  to  mal^e  fome  few  writs 
returnable  ubicunque  tunc  fuerit  in  AngHa.  But  furely  what  was 
^ne  in  a  few  inftances  out  of  abundant  caution,  can  never  be  of 
force  enough  to  overthrow  that  multitude  of  precedents,  and  of 
fo  great  antiquity* 

Tcrte contra.  This  depends,  I.  upon  the  reafon  of  the  thing; 
^nd  2.  upon  the  precedents. 

For  I  muft  agree,  that  though  the  reafon  of  the  thing  be  with 
*5,  yet  if  to  determine  this  writ  to  be  wrong  would  be  to  over- 
throw a  multitude  of  judgments  ;  then  unlefs  I  could  make  fome 
^iflinftion  that  could  preferve  thofe  judgments,  it  would  be  difli-  - 

^'^Itfor  us  to  prevail  in  this  exception.     But  I  take  it  there  b  no     L  '47  J 
^ch  danger. 

Upon  the  rexfon  of  the  thing,  the  nature  of  writs,  and  the 
common  grounds  upon  which  they  have  been  fettled,  I  muft  infift, 
Aat  the  return  of  this  writ  ought  to  have  been,  for  the  party  to 
appear  at  the  day  before  the  King  in  his  Chancery  wherefoever  it 
(hould  be  in  England,  and  not  generally  ubicunque  tunc  fuerit. 

There  are  feveral  certainties  which  a  writ  ought  to  contain* 
^th  regard  to  the  defendant,  and  in  which  he  is  concerned. 
';  A  command  to  a  propdr  officer  to  warn  the  party  to  appear, 
^ther  by  fummons  or  attachment.  2.  The  caufe  in  which  he  is 
to  appear.  3.  The  time  when.  And  4.  The  place  where  he  is 
to  appear.     And  if  any  of  thefe  fail,  the  writ  wUl  not  be  good. 

Vol.  I.  M  i.  As 
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I.  As  to  the  firft  :  If  the  writ  doth  not  contain  that,  it  is  a 
nullity  5  for  it  can  anfwer  no  purpofc,  nor  tend  to  any  efFcft  at 
all.  And  where  the  writ  contains  an  improper  direction  in  thzt 
particular,  as  where  it  has  been  a  fummons  inftea  J  of  an  attach- 
ment, or  an  attachment  inftead  of  a  fummons,  the  books  are  full 
of  cafes  of  writs  that  have  abated  for  that  reafon. 

t.  The  caufe  in  which  he  is  demanded  to  appear  muft  alfo  be 
fufficientiy  defcribed.  If  none  be  contained  in  it,  then  there  ii 
no  charge  agaiuft  him  in  court,  but  he  ought  to  be  difmiiled. 
And  if  it  be  not  defcribed  with  competent  certainty,  nay,  in  all 
formed  writs,  if  it  be  not  fet  forth  in  fuch  and  fuch  prccife  words, 
as  in  cafe  the  particulars  are  ranged  in  an  improper  order  only, 
that  is  error,  and  the  writ  (hall  abate  for  that  caufe. 

3.  The  day  upon  which  he  is  to  appear  muft  alfo  be  prefcribed 
to  him,  and  that  with  the  moft  exaft  certainty ;  that  he  may 
know  when  to  pay  due  obedience  to  the  king's  court,  and  be  un- 
der no  peril  of  incun*ing  a  contempt.  And  as  this  muft  be  fet 
forth  with  great  certointy,  fo  it  r/iu(l  be  with  the  known  legal 
defer  ption  cf  the  day  when  he  is  required  to  appear;  and  if  it 
be  not,  the  writ  is  vicious,  and.abateable  for  that  rcafon.  Trin. 
25  Edw.  3.  47.  So  Pn/ab.  i  Geo.  in  B.  R.  Tilden  v.  fi^eadcn. 
That  was  2  frJ re fiirljs  ^gdinU  bail,  returnable  di  Joiis  prcx^ pofi 
crajiltvim  punficatknis  \  whereas  crajlhium  puriJiccUhnis  itfelf  was 
on  a  Thurfdayy  and  before  the  Thurfday  following  oHab^  purifica^ 
tlonis  intervened,  fo  that  was  d':es  Jovls  i-rox.  psjl  oilabas  purlfica* 
iicnis  according  to  the  proper  d:fcription,  though  in  hOt  it  was 
the  next  Thurfday  after  crrjtinum  purijicationts.  An  exception 
was  taken  to  the  writ  for  this  reafon,  and  the  court  were  at  firft 
[  148  ]  doubtful,  whether  it  mi-ht  not  be  well  enough,  becaufe  though 
the  ufual  way  is  to  take  tiic  defcription  of  days  from  the  relation 
they  bear  to  the  la(l  common  return,  yet  a  writ  may  .be  made 
returnable  at  any  day  in  the  King's  Bench,  where  the  proceed- 
ings arc  de  die  in  diem^  and  there  was  in  fadl  fuch  a  day  as 
Thurfday  next  after  craft'mum  pur'vfzcaUoms^  and  that  was  a  fufli- 
cient  defcription  for  the  defendant  to  know  it  by,  and  confe- 
quently  to  know  when  to  come  in.  But  after  argument  and  con- 
fideration  the  court  held  the  writ  ill,  and  that  they  could  not  vary 
from  their  certain  known  drfcription  of  return-days  j  and  that 
writ  was  abated. 

I  have  laid  thefe  matters  before  the  court,  to  (hew  how  jealous 

the  judges  of  the  common  law  have  always  been  in  thefe  cafes, 

and  with  what  great  care  they  have  always  prcfcrved  the  cxaft 

.  certainty  of  their  writs  and  tlieir  returns.     And  1  have  made  it 

preparatory  to  the  fourth  particular,  wluch  is, 

3  4t  ^nic 
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4.  The  court  and  place  where  the  defendant  is  to  appear.  As 
no  reafon  can  be  afligned,  why  the  fame  exa6lnefs  fliould  not  go 
through  the  whole  and  extend  to  the  place  of  the  defendant's  ap- 
pearance, as  wdl  as  the  time ;  fo  I  muft  fay,  that  equal  cer- 
tainty has  been  required  in  that  alfo. 

The  inftances,  wherein  writs  have  boen  excepted  to  for  faults 
in  defcribing  the  place  of  the  return,  cannot  be  expefted  to  be 
many ;  becaufe  the  form  of  that  is  fhort  and  eafily  learned ; 
therefore  as  foon  as  clerks  know  any  thing,  they  know  that.  And 
I  muit  own  I  have  not  been  able  to  find  any  cafes  in  the  booksy 
where  exceptions  have  been  taken  to  original  writs  for  an 
improper  defcription  of  the  place  of  the  return. '  And  I  would 
make  ufe  of  this  as  an  argument  for  me,  fhat  they  have  been 
pitfcnrcd  up  to  that  exquifite  certainty,  that  there  has  fcarce  been 
any  poflibility  of  miftake.  Therefore  I  rely  upon  this,  till  the 
other  fide  produce  cafes,  wherein  writs  that  have  materially  va- 
ried in  that  particular,  have  been  allowed  to  be  good. 

The  principal  queftion  therefore  will  be  this,  whether  here  is 
fucha  certainty  in  the  defcription  of  the  place  (of  the  return)  in 
which  the  party  is  to  appear,  in  this  writ,  as  is  agreeable  to  the 
nilesof  law.     And  I  apprehend  here  is  not. 

In  order  to  clear  my  way  to  that  which  is  the  proper  confidera- 
^on  of  this  cafe,  I  muft  in  the  firft  place  rid  my  hands  of  that 
^oad  of  ancient  precedents,  which  is  laid  upon  us.  I  mull  agree 
Aat  they  are  for  the  moft  part  as  has  been  urged  on  the  other 
Wc,  and  therefore  ihall  give  up  all  the  precedents  that  were  be- 
fore the  Union  :  and  what  T  fliall  rely  upon  as  the  foundation  of  r  j^g  1 
Ais  exception  is  the  Union  of  the  two  kingdoms.  * 

That  fince  the  conjunftion  of  the  two  kingdoms  of  England 
and  Scotland  into  the  united  kingdom  of  Great  Britain y  fuch  a 
'Material  change  has  been  wrought  in  the  jurifdiflion  of  this 
^^rt,  and  the  extent  of  it,  that  in  all  writs  concerning  Englijb 
itthjcSs  returnable  here,  it  ought  to  be  ubicunque  tunc  fuerit  in 
^^sHa,  confining  it  to  that  part  of  the  united  kingdom  called 
%/fl»ionly. 

%  the  24th  article  of  the  treaty  of  Union,  which  is  confirmed 
°y  5  Ann.  c.  8.  it  is  provided,  **  That  from  and  after  the  Union  sjitm.  ct. 
'  there  (hall  be  one  great  feal  for  the  united  kingdom  of  Great 
"  Britain,  which  (hall  be  different  from  tlie  great  feal  now  ufed 
in  cidi.er  kingdom.'' 

After  this  union  the  kingdoms  of  England  and  Scotland  are  no 
^re.    It  is  the  crown  and  kingdom  of  Great  Britain^  and  the 

M  2  .  feal 
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fcal  of  Great  Brttain^  and  is  fo  (liled  in  all  pleadings^  In  con- 
icqucncc  of  that  this  court  is  alfo  the  Chancery  of  Great  Britain^ 
and  fo  has  been  the  ftile  of  all  bills  exhibited  in  this  court  fince 
^e  union. 

As  this  alteration  of  names  has  been  wrought,  fo  there  is  a 
great  and  material  change  in  things  themfelves.  Before  the  union 
the  Lord  Chancellor  that  fat  in  this  court,  could  iiTue  no  writ  or 
inftrument  under  the  great  feal,  that  could  have  any  force  in 
Scotland.  There  was  then  a  great  feal  of  that  kingdom^  and  a 
Lord  Chancellor  who  had  the  cuilody  of  it. 

Since  the  union  that  feal  is  dlfannulled,  and  that  office  extind. 
The  general  authority  which  it  had  is  now  vefted  in  the  great  feal 
of  Great  Britain^  except  in  the  inflances  particularly  excepted  and 
referved  by  the  articles  of  Union. 

If  fo,  then  this  court  is  the  Chancery  oi  Great  Britain^  and  has 
a  general  J  urifdidlion  throughout  the  whole  united  kingdom,  as  it 
had  throughout  England  before  the  Union. 

The  confcquence  of  this  court's  having  a  general  jurif- 
diAion  throughout  England  before  die  union  was,  that  it  might 
cxift  and  be  a  Chancery  in  any  part  of  England*  And  by  parity 
of  reafon,  the  confcquence  of  this  court's  having  a  general  jurif- 
di£lion  throughout  Great  Britain  will  be,  that  it  may  exift  and  be 
a  Chancery  in  anyplace  oi  Great  Britain. 

f  150  ]  From  hence  It  will  follow,  that  it  may  be  in  Scotland^  and 
then  this  writ  requiring  the  defendant  to  appear  at  the  day  of  the 
return  before  the  King  in  his  Chancery,  whercfoever  that  Chan- 
cery (hould  then  be,  did  require  the  defendant  to  appear  in  &o/* 
land  at  that  day,  in  cafe  the  Chancery  had  been  in  Scotland. 

That  I  take  It  is  fuch  an  objeftion  to  tliis  writ,  as  will  make  it 
illegal,  and  be  fufficient  to  abate  :  it  is  to  compel  an  Englifb  fub- 
je£k  to  appear  out  of  England :  and  that  by  the  laws  of  England 
no  Englijb  fubje£l  whatfoever  can  be  compelled  to  appear  to  an- 
fwer  for  a  matter  of  right  out  of  England^  is  a  principle  of  law 
which  cannot  be  difputed.  The  ftate  of  tlie  union  has  made  no 
change  at  all  in  this  particular,  but  the  law  of  England  is  ftill  lex 
terra  as  Magna  Charta  ftiles  it^  and  it  is  to  be  executed  within 
this  land  of  England. 

In  order  to  explain  and  enforce  what  I  mean,  when  I  fay  the 
court  of  Chancery  may  by  poffibility  exift  in  Scotland,  I  mull  ex* 
amine  a  little  the  foundation  of  that  matter. 

2  The 
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ThejurifdiSion  of  this  court  is  of  a  complicated  nature,  and 
includes  in  it  great  variety.  But  I  muft  fubmit,  whether  that 
whole  jurifdiSion,  that  great  diverfity  of  powerj  which  it  has, 
does  not  flow  from  one  Spring,  and  is  raifed  upon  one  general 
foundation^  that  is  the  great  feat.  i.  If  it  be  confidered  as  a, 
court  of  ft  ate,  where  all  public  afts  of  government  arefqaled  and 
inroned ;  that  manifcftly  comes  from  the  great  feal,  which  is 
what  gives  their  legal  authority. 

1.  If  it  be  confidered  as  an  cfficina  jujtitta^  for  the  ifl!uing  of 
writs ;  that  certainly  comes  from  the   feal>  which  gives  £em 


3.  Thejurifdiftion  of  this  court,  as  it  is  a  court  of  equity,  is  of  Aeorigintl 
pcAapsofall  others  the  moft  difficult  to  be  traced,  both  as  to  its  of  the  equity  j^^- 
foundation,  and  the  time  when  it  had  its  original.  But  I  think  Sjjj^c'*^/'* 
there  have  been  very  great  opinions,  and  I  am  apt  to  believe  a 
ftrid  fearch  into  antiquity  might  enable  one  to  Uiew,  that  this 
jurifdi£Hon  alfo  has  taken  its  rife  from  the  great  feal.  For  the 
Chancery  being  upon  the  divifion  of  the  Eling's  courts  naturally 
the  officina  juftitia^  from  which  all  original  writs  iflued,  and 
vhere  the  fubjed  was  to  *  come  for  remedy  in  all  cafes  ^  the 
OianccUor  was  applied  to  in  all  cafes,  for  proper  writs,  wheret 
thcfubje£l  wanted  a  remedy  for  his  right,  or  redrefs  for  a  wrong 
thathad  been  done  him.  But  in  the  execution  of  this  authority, 
he  was  confined  by  the  rules  of  the  common  kw,  and  could 
award  no  writs,  but  fuch  as  the  common  law  warranted :  therefore  [  i  j  i  J 
^hen  fuch  a  cafe  came  before  him,  as  was  matter  of  truft,  fraud, 
or  accident,  (which  are  the  fubjefls  of  an  equity  jurifdiftion) 
^c  Chancellor  could  award  no  writ  proper  for  the  plaintiff's  cafe, 
l>ccaufe  the  common  law  afforded  no  remedy.  Upon  thi3  it  is 
Jiot  improbable,  that  the  Chancellors  who  were  moft  commonly 
churchmen,  men  of  confcience,  when  they  found  thofe  cafds 
pew  numerous,  in  order  to  prevent  the  fuitors  from  being  ruined 
^g^ft  right  and  confcience,  and  that  no  man  might  go  away 
*5^tti  Ae  King's  court  without  fome  relief,  fummoned  the  par- 
tics  before  them,  and  partly  by  their  authority,  and  partly  by  their 
admonitions,  laid  it  upon  th?  confcience  of  the  wrong-doer  to  do 
right. 

4«  If  it  be  confidered  as  a  court  of  common  law,  as  the  petty  Oftht  court  of 
^isin  which  we  now  are  5  the  principal  parts  of  that  jurif-  fi^°"^atourt 
diftionare  to  hold  plea  upon  writs  oi  fcire  facias  on  records  of  ^f  common  Uw. 
^  court,  upon  monjlrans  de  dnitj  and  travcrfes  of  offices  found 
^pon  wriu  iffucd  out  of  this  court  ( i ),     Thefe  likewife  have  their 

{1)4  Iftfi.  79.     %  Black.  Cm.  Cha.  4.  p.  47^ 
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being  and  cffence  from  the  great  feal.  And  this  very  proceeding 
in  Tifcire facias  to  repeal  letters  patent,  which  my  Lord  Coke  fays 
in  4  7;/^.  is  the  higheft  point  of  a  Chancellor's  jurifdiflion,  is  in 
a  particular  manner  derived  from  the  great  feaj  \  for  the  very  end 
of  the  fuit  is,  and  fo  is  the  judgment,  that  they  be  recalled  back 
into  the  fame  place  from  whence  they  went  forth  under  the 
great  feal,  that  they  may  be  cancelled,  that  is,  that  the  great  feal 
may  be  taken  off.  In  the  cafe  of  the  Mayor  and  Burpjfes  of 
Liverpool  again  ft  the  Chancellor  of  the  county  palatine  of  Lancafter  in 
J5.  R.  Trin,^i2  Ann,  there  was  a/vV^  facias  to  repeal  a  charter 
granted  loj  that  corporation  under  the  great  feal  of  the 
county  palatine.  To  this  fuit  a  prohibition  was  moved  for,  for 
wantof  jurifdidionin  the  court.  But  it  was  refolved,  that  that 
court  had  jurifdidlion  of  the  caufe,  and  amongft  other  reafons 
which  were  given  for  that  judgment,  it  was  declared,  that  this 
authority  was  incident  to  the  feal  of  the  county  palatine :  that  the 
complaint  of  the  writ  being,  tliat  the  Chancellor  had  wrongfully 
put  the  feal  to  it ;  it  was  proper  to  be  examined  in  that  court, 
where  the  feal  was  kept. 

I  have  mentioned  thefe  matters  in  order  to  fhcw,  how  rationally 
and  naturally  all  this  power  of  the  court  flows  from  the  feal.  But 
there  is  anodier  matter  which  fumiflies  the  ftrongcft  argument 
in  the  world  that  it  is  fo,  and  that  is,  that  the  delivery  of  the 
feal  confliiutes  that  great  officer  who  exercifcs  this  jurifili£lion, 
«nd  ^ives  him  all  this  power. 

r  ir2  ]  The  ufe  I  would  make  of  this  is,  that  if  all  the  jurifdi£Uon  of 
the  court  of  Chancery  is  founded  upon  the  great  feal;  I  appre- 
hend, that  ii  will  alio  follow  and  attend  upon  it  j  and  that  where- 
focvf,r  ill  any  part  of  Great  Briiain  the  law  can  take  notice  of  the 
greru  feal  of  Great  Britain  to  be,  there  is  alfo  the  Chancery  of 
Great  Britain* 

Suppofe  his  Majefty  (hould  take  a  royal  progrefs  into  Scotland, 
and  amongft  his  minifters  (hould  take  his  Lord  Chancellor  along 
with  him  with  the  great  feal :  I  muil  infill,  as  a  confequence  of  my 
argument,  there  would  be  the  Chancery  of  Great  Britaiu*  And 
what  fliewsthis  more  fully  is,  that  the  great  feal  might  be  put  to 
writs  there,  and  they  would  bear  te^^te  in  the  King's  name,  te^e 
vieipfo  :  Na)'  they  muft  bear  tcfe  in  his  Majefty's  own  name, 
and  no  otlicr,  for  a  cuftos  Rigni^  or  Lords  Juftices,  can  only  be 
appointed,  when  his  Majefty  goes  out  of  his  kingdom ;  and  the 
very  moment  he  returns,  their  authority  ccafes.  But  firfce  the 
union,  when  his  Majefty  is  in  Scotland^  he  is  ftill  within  his 
united  kingdom  5  and  then  by  law  there  is  no  room  for^fuch  offi- 
cers.    And  if  writs  may  ifiue  from  Edinburgh  under  the  great  feal 

of 
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of  Great  Britain^  tcftcd  in  the  King's  name  ;  that  is  a  full  cvi- 
dcncej  that  the  Chancery  of  Great  Britain  may  he  there. 

But  ftill  I  mull  infift,  that  by  the  law  of  England  the  fubjeSs 
of  England  cannot  be  called  to  appear  in  the  Chancery  of  Great 
Britain  whcrcfoever  it  fliall  be ;  fincc  as  that  may  be  in  Scotland, 
it  may  require  him  to  appear  contrary  to  the  law  of  the  land,  and 
as  therefore  a  bad  writ. 

I  have  now  done  with  thofe  arguments,  which  I  have  to  prove 
this  writ  to  be  wrong,  from  the  reafon  of  the  thing,  I  come  now 
Id  confider  the  precedents*  And  as  to  thofe  which  were  before 
the  union,  they  are  undoubtedly  as  has  been  opened ;  they  have 
authority,  and  they  have  almoft  univerfal  confent  of  their  fide ; 
and  they  were  certainly  right,  and  fettled  upon  very  good  reafon. 
But  what  I  {hall  contend  for  is,  that  this  form  is  now  bad  and  er- 
roneous, upon  the  failing  of  that  teafon,  for  which,  before  the 
union,  it  was  good.  They  were  good  before  the  union  upon  this 
reafon,  that  the  law  tbok  notice  tnat  England  vrzs  an  intire  fepa- 
rate  kingdom  of  itfelf,  that  the  great  feal  was  the  great  feal  of 
England^  and  the  Chancery,  the  Chancery  of  England,  and  that 
the  Chancery  of  England  could  not  be  out  of  the  kingdom  j  and 
therefore  it  was  was  impofTible  to  fay,  that  this  was  to  fummon 
the  fubjcft  to  appear  out  of  England*  But  now  the  very  contrary 
to  this  holds  true;  that  the  law  takes  notice,  that  England \s  no 
intiic  kingdom,  but  a  part  6(  Great  Britain  only  ;  that  the  Chan- 
cery is  the  Chancery  of  Great  Britain,  and  may  have  a  being  out 
of  Englandxn  any  other  part  of  Great  Britainm  So  that  the  reafon 
and  the  prefumption  of  law,  upon  which  that  ancient  form  and  r  j^^  1 
thofe  precedents  were  tftablifhed,  now  failing  and  turning  the 
quite  contrary  way ;  that  form  and  thofe  precedents  will  be  of  no 
authority  againll  me  in  this  cafe  •,  but  will  rather  be  authorities 
for  me,  becaufe  nothing  is  more  certain  in  reafoning,  than  that 
from  foundations  and  premifles,  which  are  contrary  one  to  ano- 
ther, contrary  conclufions  ought  to  be  inferred. 

As  to  the  precedents  Gnce  the  union,  they  are  either  fuch  as 
l^avc  paflcd  of  courfe  in  the  oiRcc,/ubJilentio^  without  examina- 
^on  ;  or  they  are  fuch  as  have  come  in  judgment  before  the  court,. 
^nd  undergone  litigation,  that  is,  judicial  precedents. 

Now  as  to  the  firft  kind  of  precedents,  of  what  authority  are 

%licy  ?  Surely  they  are  of  little  or  no  authority.     Tlicy  are  the 

>avork  of  clerks  in  the  ofTice,    without  confideration,  and  without 

Icnowing  the  opinion  of  the  court.     And  if  fuch  precedents  were 

fuffercd  to  prevail  againft  the  reafon  of  the  law,  that  would  be  ta 

M  4  fuffcc 
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fufFer  the  clerks  to  make  the  law.  All  the  precedents  whidb 
have  been  produced  on  the  other  fide  are  of  this  kind,  and  they 
have  not  ihewn  any  one  judicial  precedent  in  their  favour,  the 
reafon  of  which  is^  that  there  are  nonet 

But  I  apprehend  the  ftrength  and  weight  of  the  precedents 
are  with  us.  I  have  in  my  hand  a  lift  of  near  thirty  writs  upon 
the  files  of  the  petty  bag,  iffued  fince  the  union,  which  are  all 
made  returnable  in  Cancellar^  ubicunque  tutjc  fuerit  in  Anglioy  in 
the  manner  we  contend  for  j  and  I  have  alfo  a  judicial  precedent, 
a  judgment  of  the  court  in  a  cafe  of  this  kind,  which  I  take  to  be 
an  authority  in  point  for  mc.  And  I  am  the  more  encouraged  to 
think  fo,  becaufe  the  other  fide  have  thought  fit  to  anticipate  me 
in  it,  it  glared  them  fo  full  in  the  face.  That  was  a  Jdre  facias 
againft  Sir  Cleave  Moor  and  Peter  Perfehoufe  upon  a  recognizance, 
given  in  this  court,  made  returnable  coram  Domina  Regina  in 
Cane*  fua  ubicunque  tunc  fuerit  in  Magna  Britannia.  It  was  tejle 
1 1  Jan.  anno  9th  of  the  late  Queen.  To  this  writ  there  was  a 
plea  in  abatment,  and  Mr.  Attorney  General,  that  now  is,  took 
an  exception,  that  it  was  wrong,  and  ought  to  have  been  made, 
coram  Domina  Regina  in  Cane*  fua  ubicunque  tunc  fuerit  in  Anglia. 
And  he  put  feveral  cafes,  where  fince  the  union  the  great  feal, 
and  confequentljr  the  Chancery,  might  poflibly  be  out  ^ England^ 
and  yet  the  fubjefts  of  England  not  obliged  to  appear  there. 
And  that  exception  made  fo  great  an  impreflion  upon  the  court, 
that  my  Lord  Harcourt^  who  then  fat  here,  abated  that  writ  for 
rins  fault  only.  And  what  explains  this  authority  further  is, 
what  was  done  upon  it  afterwards  in  conformity  to  that  judg- 
154  1  mcnt  and  the  opinion  which  was  then  delivered  •,  forthenev 
writ  was  not  made  returnable  in  Cane*  ubicunque  tunc  fuerit  gcn< 
rally,  but  ubicunque  tnnc fuerit  in  Anglia^  as  was  we  contend  tb 
ought  to  be. 

And  really  I  am  at  a  lofs  to  find  any  ground,  upon  which 
prefcnt  cafe  can  be  diftinguilhed  out  of  tliat  authority.     For  v 
was  the  writ  in  Perfehufe*s  cafe  held  bad  ?  Was  it  not  bee; 
fince  the  union  tlie  Chancery  of  Great  Britain  may  be  in 
place  of  Great  Britain^  and  confequently  a  writ  which  reqi 
the  party  to  appear  in  that  Chancery,  wherefoever  it  flioul 
m  Great  Britain j  required  him  to  appear  in  Scotland  in  c 
{hould  be  there.     So  in  the  prefcnt  cafe,  (hall  not  this  wri 
ratione  be  bad,  becaufe  fince  the  union,  the  Chancery  of 
Britain  may  be  in  any  place  in  Great  Britain ;  and  confec 
this  writ,  requiring  the  party  to  appear  in  that  Chancery 
foever  it  fliall  be,  requires  him  to  appear  in  Scotland,  in 
(hall  be  there.     I  own  I  cannot  diicern  any  diiTcrence  I 
tlie  two  cafeo* 
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• 

By  this  time  I  hope  it  fufficiently  appears,  that  I  was  \rcH 
warranted  in  faying,  that  the  ftrength  and  weight  of  the  prece- 
dents is  with  us.  For  if  the  precedents  Juh  ftUntio  are  both 
ways,  and  there  be  no  judicial  precedent  with  the  other  fide,  but 
there  is  one  incur  favour;  that  judicial  precedent  will  turn  the 
fcale,  and  orer-balancc  die  reft  -,  efpecially  if  the  circumftancej!, 
even  of  our  precedents  which  have  pafled  fuh  fileutio^  arc  confi- 
'«iered«  For  they  have  moft  of  them,  if  not  all,  been  fmce  the 
judgment  of  the  court  in  that  cafe  of  Perfehoufe^  which  (hews 
what  was  then  apprehended  to  be  laid  down  as  the  (landing  rule 
of  the  court  for  the  future.  And  I  am  informed,  they  arc  all 
the  cafes  fmce  that  judgment,  which  have  been  of  confiderable 
confequence,  and  can  be  fuppofed  to  have  undergone  the  con- 
fideradon  of  counfel.  And  fonic  of  tliem  have  been  litigated, 
and  come  before  the  court  upon  other  points.  Amongft  the  red, 
there  is  the  great  cafe  of  the  Scire  facias  againft  the  charter  of 
Lruerpoolt^  which  caufed  a  mighty  (Iruggle  in  Weftminjler-Hall^ 
and  there  the  return  is  confined  to  England. 

In  order  to  avoid  the  force  of  this  argument  in  the  prefent  cafe^ 
fome  objeilioAs  have  been  made  of  the  other  fide. 

The  firft  is,  that  our  exception  comes  too  late,  for  that  it  is  WKei«eiToneou« 
now  aided  by  the  appearance  of  the  defendant.     And  this  was  P'*^^^*  **«  *^<*«* 
enforced  by  obfcrving,  that  it  was  abfurd  to  fay  tliis  defendant  Jd  whtrc*nou 
had  an  hard(hip  put  upon  him  by  being  fummoned  to  appear  in 
Scotland^  when  the  court  was  at  Wejlminjlcr  ac  the  return,  and 
he  has  appeared  here. 

The  anfwer  to  this  is,  that  it  is  not  helped  by  appearance,  be-    f  155  J 
caufe  the  defendant  has  come  in  fpecially,  faving  to  himfelf  all 
advantages  whatfoevcr,  and  has  challenged  this  dcfedt  by  plea. 

I  may  agree,  without  prejudice  to  this  queftion,  that  pofTibly 
if  the  defendant  had  come  in,  and  not  relied  upon  this  exception, 
but  pleaded  over  fome  matter  of  bar,  that  might  have  precluded 
him  (rom  taking  this  advantage  afterwards,  gut  when  he  ex* 
prcfsly  comes  in  for  this  fpecial  purpofe,  1  apprehend  he  may  in- 
fill upon  it. 

I  do  admit,  that  any  error  in  mefne  procefs  is  falved  by  the 
P^y^s  appearance,  and  he  (hall  not  aitcrwavda  take  advantage 
J' it  J  hecaufe  the  only  intent  of  mefne  procefs  is  to  bring  the  de- 
fendant into  court,  and  when  he  is  conic  in,  that  is  out  of  the 
^fcf  for  he  might  have  come  in  upon  the  writ  without  it.  But 
*^  original  writ  (as  ^fcire  facias  to  repeal  letters  patents  was  de* 
^^^OUncd  to  be  in  the  cafe  of  ^c  King  v.  Eyre  (<?),  is  of  anot])cr  (#)  Ante  43. 

nature  \ 
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nature ;  for  that  is  not  only  to  bring  in  the  party,  but  aHb  t> 
found  the  jurifdifiion  of  the  court  in  that  particular  caufe,  and 
'  to  be  the  ground -work  of  all  the  proceedings  of  the  court  after- 
wards. And  I  know  no  cafe  in  the  law,  where  it  has  been  held^ 
that  an  appearance  has  cured  any  error  in  the  original  writ. 

In  the  cafe  of  fTil/on  v.  Law,  Trin.   6  W.  (i  M.  in  B.  R^ 
Salk*  59.     In  an  appeal  of  death,  the  defendant  prayed  oyer  of 
•  the  original  writ  and  return,  and  thereupon  demurred  in  abate- 

ment,  as* he  might  do  in  appeal.     Upon  the  argument  an  ex- 
ception was  taken  to  the  flieriff*s  return  upon  the  original ;  and 
the  anfwer  was,  tliat  it  was  helped  by  the  appearance.     But  the 
contrary  was  refolved  by  the  court;  for  that  appearance  only 
helps,  .when  the  party  comes  in  and  pleads  to  iffue,  not  when 
he  comes  in  and  challenges  the  defed.    In  the  cafe  of  Widdrhtg^ 
{h)  loMod.se.  ton  y.  Charlton^  B.  R.  Trht.  ii  Anna  (^),  it  was  held,  that  cr- 
atcdCaf.tcmp.  ^q^  Jq  mffnif  procefs  was  aided  by  appearance.     But  in  diat  cafe 
a  Barnard^B.  R.  M^*  J^^ftice  Eyre  in  giving  his  opinion,  exprefdy  allowed  the  aw- 
548,  thority  of  If^ijfon  v.  Law,  and  diftinguifhed  it,  by  obferving  that 

1  Str  ^8^  ^^^'  ^^^^^  ^^^  exception  was  to  the  return  of  the  original  Writ,  and 
therefore  the  appearance  could  not  cure  it :  but  here  (faid  he, 
and  fo  was  tfie  opinion  of  the  court)  he  fhall  anfwer  to  the  ori- 
ginal writ,  becaufe  that  is  good ;  and  it  was  held  that  there  was 
no  difi^rence  between  an  appeal  and  any  civil  a£^ion,  as  to  the 
efie£l  of  an  appearance  to  cure  errors^  but  that  theefFe^  of  that 
was  the  fame  in  all  cafes. 
» 

As  to  the  objection,  that  it  is  abfurd  for  a  man  to  come/  this 
court  here  fitting,  and  obje£l  to  the  writ,  tliat  poflibly  he  might 
C   ^5^  3    have  been  hurt  by  not  knowing  certainly  where  to  appear,  or  by 
being  made  to  appear  in  Scotland* 

I  take  it,  there  is  no  abfurdity  at  all  in  that,  for  the  law  c^^ 
England t  which  delights  in  certainty,  is  more  rcafonablc  than  V^ 
put  a  man  even  to  the  hazard  of  being  hurt  by  an  illegal  wx\t, 
cither  in  his  liberty  or  his  freehold,  but  he  may  come  in  and  t^iV^e 
advantage  of  it,  before  he  is  aAually  affefted  by  it. 

Thus  in  cafes  of  m:fmmer^  where  there  is  an  original  ifT^J^^^ 
agalnft  a  man,  or  a  bill  of  indidment  exhibited  ai^ainft  him  ^  ^] 
a  wrong  Chridian  name  :  if  proceedings  were  had  upon  that  -^^^^^ 
or  indiftmenr,  they  could  noi  finally  afteft  him.  If  he  wa^  J* 
be  arretted  by  procefs  upon  fueh  writ  or  indiftment,  he  iiB-ijK" 
have  an  a<fi^ion  of  trefpafs  and  falfe  imprifonmerit  againil  *  f^ 
officer ;  nay,  if  he  made  oppofition  and  killed  him,  it  woufcf  j^ 
but  manflaughter,  Cro.  Car.  5  ^8.  But  notwithllanding  all  tf^  '^^ 
to  prevent  any  poffible  danger  to  this  man's  liberty  or  propel'  ^y> 
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tlMmgh  he  could  not  cfFeflually  be  hurt  by  it,  the  law  allows  him 
time  to  come  in  and  plead  that  tnijmmer  to  the  writ  or  bill,  and 
ic  (hall  abate  for  that  reafon ;  and  the  defendant  not  be  put  to 
anfwer,  tliough  he  is  in  court. 

And  this  he  may  do  voluntarily,  without  fliewing  that  he  was 

brought  in  either  by  fummons  or  compulfion  ;  only  faying,  that 

the  defendant  (fuppofe  J*  S.)  ver/uj  quern  the  plaintiff /«////  ireve 

Juum,  or  exhibuit  billam  fuam^  per  nomen  Samuelis^  is  named  John 

and  not  Samuel  \  and  tlie  writ  (hall  abate* 

I  mention  tliis  to  fliew,  how  carefully  the  law  has  guarded  the 
fubjeA  from  receiving  injury  by  erroneous  proceedings  5  that 
barely  upon  the  poffibility  of  his  being  affected,  he  may  come  and 
take  advantage  of  it,  and  avoid  thofe  proceedings,  without  ftay- 
ing  till  he  is  actually  hurt  by  them. 

And  if  he  may  do  this  in  mere  perfonal  a£lions,  m^di  more 
may  he  do  it  in  cafes  where  his  freehold  comes  in  que  (I  ion*  And 
that  it  does  in  this  cafe  ;  for  this  is  zfcire  facias  to  repeal  a  grant 
of  an  office  for  life,  and  confequently  to  ouil  the  party  of  that 
freehold,  and  for  that  reafon  has  fomething  in  it  of  the  nature  of 
a  real  action*  And  it  would  be  needlefs  to  mention,  what  great 
advantages  the  law  allows  to  defendants  in  real  adions  in  point 
•(  procefs  and  pleading,  in  order  to  fence  and  fecure  the  free* 
hold  of  the  fubjedl. 

Another  objed^ion  was,  that  to  determine  this  writ  to  be 
wrong,  would  be  to  overthrow  a  multitude  of  judgments  fince 
Ae  union* 

If  this  exception  depends  upon  the  fame  reafon  with  that  which  [  157  J 
^s  taken  and  allowed  in  Perfehoufe^s  cafe  (as  I  have  endeavoured 
fo  (hew  it  does)  and  is  only  a  confequence  of  the  rule  which  was 
^cn  laid  down ;  then  if  the  precedents  (hould  be  (haken,  it  will 
^  owing  to  that  judgment,  and  n6t  to  the  judgment  which  we 
contend  for  in  this  cafe* 

But  I  do  not  remember  ever  to  have  heard  that  argument  al- 
jov^cd,  where  the  former  precedents  are  both  ways,  as  they  are 
^  this  cafe;  andbefides,  where  there  was  a  judicial  precedent  in 
*^vour  of  the  exception.  For  more  mifchief  has  always  been 
apprehended  from  ihaking  one  judicial  precedent,  than  a  hundred 
Precedents  fubJtUntio. 

I  take.it  that  this  apprehenfion  of  danger  is  but  a  vain  terror, 
^nd  that  there  can  be  no  fuch  inconvenience ;  for  that  where  there 

are 
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are  judgments,  this  exception  will  be  out  of  the  cafe,  and  the 
defect  cured.  Where  the  defendant  has  come  in,  and  not  chal- 
lenged the  exception,  but  pleaded  over  fome  matter  of  bar ;  that 
is  a  waiver  of  it,  and  he  cannot  take  advantage  of  it  afterwards 
by  writ  of  error ;  according  to  the  rule  which  was  laid  down  by 
Mr.  Juftice  G.  Eyre  in  the  cafe  of  Wilfon  v.  Law^  that  an  ap- 
pearance will  help,  where  the  defendant  comes  in  and  pleads  to 
iifue,  and  does  not  challenge  the  defe£i:  of  the  writ. 

There  are  many  cafes,  where  want  of  challenge  of  the  party 
will  cure  a  defeft  even  appearing  upon  the  face  of  the  wAt, 
As  in  debt  upon  fimpte  contract  againft  an  executor,  which  does 
not  lie ;  yet  if  he  pleads  to  it,  and  a  verdid  be  againft  him,  he 
ihall  not  take  advantage  of  it  in  arreft  of  judgment,  or  by  writ  of 
error.  Teh*  56.  i  Lev.  20  r,  261.  In  the  cafe  of  variance 
from  the  Regijler^  that  may  be  pleaded  in  abatement,  but  if  the 
defendant  waives  that  opportunity,  he  cannot  take  advantage  of 
it  afterwards.  And  fb  it  was  held  frrti.  12  Ann^  5^  -R.  in  the 
(r)  10  Mod.       ^jafc  Qf  Skinner  v.  Newton  ic). 

140.  x«.  ^  ' 

BootJe  replied  :  the  jurifdi6lion.  and  procefs  of  ilys  court  iieU 
ther  is,  nor  was  defigncd  to  be  altered  by  the  Union ;  for  there 
is  an  exprefs  refervation.  Though  if  there  had  not,  no  body  can 
think  it  would  have  made  any  alteration  :  however  it  was  thought 
proper  to  declare  fo,  in  majorem  cautelanty  that  as  to  all  matters 
concerning  England  the  Great  Seal  fliould  be  ufed  as  it  was  be- 
fore the  Union* 

[  158  ]  Ubirunque  fuerit  {rcnerally,  differs  from  uBicunque fiierif  in  Mag^ 
na  Britannia :  the  latter  can  by  no  intendment  be  fet  right,  but 
the  former  may,  according  to  the  known  rule  of  con(lru£tion^ 
vcrifa  generalia  getieraliter  funt  intelligendki* 

Precedents,  though  they  ^2i%  fuh ftleniio^  are  furcly  evidences 
of  the  forms  of  the  court.  And  tlius  far  they  arc  authorities, 
that  they  fliew  it  was  not  thought  neceflary  to  alter  them,  when  in 
I  o  Ed*  1 .  Wales  was  united  to,  and  became  parcel  of  the  domi^ 
nions  of  England  \  nor  when  Calais  was  fo  likewife.  Two  or  three 
precedents  make  not  the  law  againft  a  multitude  to  the  contrary. 
39  if.  6.  30.  4  Ed.  3.  43.  a.  Long.  ^.  E.  4.  i  lo.  It  was 
{i)  1  P.Wmf.  upon  the  ftrength  of  the  precedents,  that  the  cafe  oi  Bevfdly  (d) 
*'♦•  was  refolved,  and  they  were  there  fet  up  in  oppoGtion  to,  and 

prevailed  againft  the  exprefs  words  of  the  a£t  of  parliament. 

But  if  we  (hould  admit  their  precedents,  yet  they  muft  admit 
ours  too ;  and  then  they  being  both  ways,  eitlier  form  is  good  : 
though  by  the  way  I  muft  obferve,  that  the  forms  of  the  Regjfier 
cannot  be  altered,  but  by  a£t  of  parliament* 

Sif 
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Sir  J^feph  Jtlylly  Matter  of  the  Rolls.  That  is  certainly  fo^ 
ind  therefore  if  this  form  be  warranted  by  the  Reglfler  and  the 
precedents,  I  think  nothing  can  be  itronger-  This  court  is  ilill 
the  Court  of  Chancery  of  England  ;•  it  is  the  Great  Seal's  being 
the  Great  Seal  of  Great  Britain^  which  occafions  the  bills  to  be 
dlreded  to  the  Chancellor  of  Great  Britain. 

I  think  there  would  have  been  no  clafliing  of  jurifdiclions,  if 
the  fpecial  refervation  had  been  omitted.  The  19th  article  is  a 
coftnant,  that  the  jurifdi£lion  of  Scotland  fliall  remain  notwith- 
fanding  the  Union ;  and  as  it  preferves  the  former  jurifdid^ion  to 
icukndy  (o  it  excludes  the  Englijb  jurifdiclion  from  extending 
idelf  thither. 

JParlir^  Lord  Chancellor.  The  words  ubicunque  fuerit  were 
as  large  as  poflible,  and  when  Calais  was  part  of  England  might 
a&end  to  tliat,  though  the  fubje£^  would  not  be  bound  to  appear 
there.  But  when  you  go  to  explain  it,  it  muft  be  right ;  there- 
fere  III  Magna  Britannia  is  certainly  wrong.  All  the  powers  of 
this  court  flow  from  the  Great  Seal,  which  though  it  is  now  made 
the  Great  Seal  of  Gr^j/  Britain^  yet  the  zd  has  not  made  the  [  ico  1 
Chancery  fo*  The  powers  of  the  Chancery,  as  a  Court,  are  in 
piif ate  property ;  and  the  articles  excluding  that,  the  Chancery 
2S  a  court  of  private  property  cannot  be  there.  AH  contempts 
of  this  court  will  be  difcharged,  if  this  form  Ihould  not  be 
eftaUiflied.  In  die  cafe  of  Bewdly  I  thought  the  objection  was 
lery  fbong,  but  it  was  got  over  for  the  neceflity  of  the  thing, 
and  not  barely  for  the  fake  of  uniformity :  and  this  cafe  and  that 
are  both  in  tlie  fame  reafon.  The  defendants  mutt  anfwer  over. 
Rtjfondes  oufter  agard. 

Dominus  Rex  verf.  Decan*  et  Capitul'  Norwici. 

JTfJNDjIMUS  to  admit  Dr.  Sherlock  to  a  prebend  of  the  Maniamui  to 
•^^  cathedral  church  of  Nor^uich.     And  the  writ  fuggetts,  that  ""^^^^^  l^^ 
QnecnAnne,  by  letters  patent,  26th  j^pril^   13th  of  her  reign,  and  voice  (1).- 
incorporated  Dr.  Sherlockj  then  matter  of  Catherine  Hall  in  Cam-  ^?"*  ****  ^*  ^' 

^^ge^  and  the  fellows  and  fcholars  for  ever ;  and  grants  that  the  j^^^^  5%.*^ 

then  matter  (naming  him)  ftiould  fucceed  to  the  nc;;ct  vacancy  of  a  Andr.  21. 

prebend  in   Norwich^  and  his  fucceflbrs,  matters  of  Catharine  Barn^K.*  B. 

Hall  after  him,  requiring  the  dean  and  chapter  to  affign  him  Jlal-  12  Ann.*  ft.  a. 

lam  in  choro  ct  vocem  in  capitulo  prcut  mos  ejl.     Which  letters  pa-  c.  4. 

tent  were  confirmed  by  the  ttatute  12  Ann.  againtt  mortuaries. 

And  one  of  the  prebendaries  bting  now  dead,  this  is  the  (irit  va^- 


(1^  Fide  Rex  v.  Decauet  Capitul*  DuUin,  pcji,  536.     CLrktY.  Thi 
BiJb^tfSarum  1082. 

canc^Y 
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cancy,  to  which  the  dean  and  chapter  are  required  to  admit  Dr. 
Sherlock.  They  return,  that  King  Edivard  the  Sixth,  by  letters 
patent,  7  November ^  firft  year  of  his  reign,  erefted  the  deanery 
and  chapter  of  Norwich  into  a  corporation,  and  endowed  the 
church,  and  gave  them  perpetual  fucceffion.  That  neither  he, 
nor  Queen  Mary  or  Queen  Elizabeth ^  ever  made  any  ftatutes  for 
the  government  of  the  corporation.  But  King  JameSy  by  a  body 
of  ftatutes  ordained,  that  as  often  as  there  fiiould  be  any  vacan- 
cy, the  dean  and  chapter  lliould  admit  fuch  perfon  as  the  King 
fliould  nominate  under  the  great  feal.  KvA  further  (which  is 
the  claufe  upon  which  the  qu(  (lion  arifes)  that  none  fliould 
be  admitted  to  be  d  an  o^  prebendary,  wliO  before  was  preben- 
dary of  any  other  catiiedral  church.  And  that  thefc  are  the  fta- 
tutes which  they  have  fworn  to  obferve.  And  for  that  Dr.  Sher-- 
lock  is  dean  of  Chichefier^  and  a  prebendary  of  St.  PauPs,  they 
refufe  to  admit  him ;  et  cb  nullam  aliam  caufam* 

Reeve  argued  that  the  return  was  infufficient,  and  for  a  pe- 
remptory mandamm.  The  letters  patent  being  confirmed  by  aft 
of  parliament,  we  are  now  as  it  were  upon  the  conftruftion  of  a 
ftatute,  and  as  if  every  part  of  thofe  letters  patent  was  incorpo- 
rated into  the  body  of  the  aft.  And  as  fuch  it  is  of  force  enough 
to  repeal  and  annul  all  former  ordinances  or  ufages  contrary  to  or 
inconfiftent  with  it.  So  thnt  whatever  queftions  might  arife 
upon  the  letters  patent,  if  they  ftood  barely  upon  their  own 
r  160  ]  ftrength,  and  how  far  they  would  prevail  to  fet  afide  and  con- 
troul  the  local  ftatutes  of  King  James y  will  be  intirely  out  of  the 
cafe. 

It  will  not  be  denied^  but  here  is  an  exprefs  intention  to  unite 
the  mafterfliip  of  Catheriiie  HcAl  and  this  prebend  in  one  and  the 
fame  pprfon  for  ever,  and  that  Dr.  Sheikck  is  to  be  the  firft 
perfon  in  wlicm  this  provifion  is  to  take  t^tck.  But  what 
they  infift  upon  is,  tJiat  he  is  a  perfcn  incapable  to  enjoy 
this  prebend  under  the  local  ftatutes.  I  admit  he  is,  if  thofe 
ftatutes  are  in  force,  which  I  have  ihewn  they  are  not.  But 
then  they  fay,  our  letters  patent  have  in  this  particular  affirmed 
the  former  law,  for  they  only  require  the  admiflion  to  be  prout 
tnos  ejly  which  mcs  is  mos  ccclefi.v  the  conftitution  of  our  church, 
and  that  conftitution  obliges  us  to  refufe  any  perfon,  who  is 
at  that  time  prebendary  of  any  other  church.  So  that  prout  tnos 
eji  is  as  much  as  to  fay,  that  the  mafter  of  Catherine  Hall  fliall  bc 
admitted,  if  he  be  capable  according  to  the  conftitution. 

But  this  is  going  too  far,  if  we  confidcr  where  thofe  words 
come  in.  The  letters  patent  fay,  tliat  Dr.  Sherlock  and  bis  fuc- 
ceflbrs,  mafters  of  Catherine  Hally  fliall  be  habiles  et  in  lege  ca- 
/»j.v/,  to  hold  and  enjoy  this  prebend,  and  upon  every  vacancy 

mandanies 
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mumJafftfi  et  requirentes  the  dean  and  chapter  to  admit  thctn  ac- 
cordingly, prout  mos  efl^  in  the  ufual  form. 

The  oath  in  which  the  dean  and  chapter  are  bound  to  obfcrvc 
the  former  ftatutes,  is  of  no  force,  now  thofc  ftatutes  are  re- 
pealed. 

It  is  conGderable,  that  as  Dr.  Sherlock  is  the  firft  named,  if  he 
ihould  be  held  incapable,  whether  this  provifion  can  ever  take  * 
cffcfi,  and  whether  his  fucceflbrs  will  not  be  in  the  cafe  of  re- 
mainder men  ^nthout  any  particular  eftate*  No  body  can  take 
if  diedoftor  cannot ;  and  muft  this  prebend  be  in  perpetual  abey- 
ance, which  may  happen  to  be  the  cafe,  for  his  fucceflbrs  may 
be  dignified  as  well  as  himfelf.  And  in  this  cafe  it  is  not  denied, 
but  that  he  is  mafter  of  Catherine  Hallj  and  as  fuch  he  is  in- 
tided  to  this  prebend. 

Rfjnoids  Serjeant  contra.  We  do  not  in  this  cafe  debate  the 
validity  of  the  grant,  but  only  ofFer  to  excufe  our  non-admit- 
tance. Nor  do  we  rely  upon  the  words  prout  mos  ejl^  it  is  but 
fiiprejjio  eorum  qua  tacite  injunty  and  when  the  odice  is  given  to 
I^r.  iherlockj  he  will  be  intitled  to  be  admitted  without  that 
daufe. 

This  is  a  common  appropriation,  and  by  it  all  the  local  ftatutes  [  i6i  ] 
wptc&ly  contradL£tory  to  it  will  be  repealed,  as  if  they  had 
^iifaWcd  every  mafter  of  a  college,  and  then  the  other  had  come 
f^d  faid,  the  mafter  of  Catherine  Hall  (hall  be  prebendary.  But 
^hat  I  contend  for  is,  that  the  fubfequent  provifion  meddles  not 
with  any  collateral  incapacities,  fuch  as  Dr.  Sherlock  lies  under  by 
being  prebendary  of  another  church*  Suppofe  he  (hould  refufe 
to  fubfcribe,  as  the  14  Car. 2.  c.  14.  requires;  it  is  true  he 
would  have  a  right  to  the  preferment  as  mafter  of  Catherine  Half, 
*^t  before  he  gets  pofleflion  of  it,,  he  muft  remove  his  incapa- 
^^^>  And  here  I  admit,  if  he  reGgns  his  other  prebend,  he 
will  be  intitled  to  be  admitted.  So  that  this  is  only  a  perfonal 
<iiiability,  arifing  from  his  own  aS,  from  which  he  may  free  himfelf 
whenever  he  pleafcs.  Suppofe  he  had  been  able  at  the  time  of 
^^  ftatutc,  fo  as  then  the  local  ftatutes  would  not  be  affecied ; 
•hall  his  fubfequent  acceptance  of  a  prebend  amount  immediately 
to  a  repeal  of  tlie  former  provifion. 
• 
As  to  the  offices*  being  in  abeyance,  there  is  no  need  for  that. 
tJ*  ^^^rloch  is  intitled  whenever  he  renders  himfelf  capable,  and 
^"»  then  the  a8  ^.  8.  r.  1 1.  has  given  the  prorits  of  vacant  be- 
^^»-t:s  to  the  next  incumbent. 

Reeve 
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Rteve  replied.  This  cafe  can  never  be  brought  within  the  rule 
of  legal  difabilities  by  aft  of  parliament,  where  a  man  is  obliged 
to  do  any  aft,  to  give  the  publick  fatisfaftion  of  his  fufficiency 
for  the  office  he  is  to  be  admitted'  to.  Curia  advifare'vuU%  And 
afterwards 

Pratt  C.  J.  delivered  the  refolution  of  the  Court.  We  arc  all 
of  opinion,  that  the  return  is  infufEclent,  and  that  there  ought 
10  be  a  peremptory  mandnmus.  Upon  the  fir  ft  letters  paten  t^ 
Jac.  I .  the  power  of  the  King  as  founder  is  reftrained,  and  the 
dean  and  chapter  as  it  ftood  upon  thofe  ftatutes,  might  well  refufe 
fuch  a  perfon  as  Dr.  Sherlock.  And  fo  they  might  upon  the  let- 
ters patent  of  Queen  Anvcy  for  fhe  having  but  a  bare  right  of 
nomination,  could  never  unite  the  canonry  itfelf  to  the  mafter- 
fliip  of  Catherine  Hail.  They  may  perhaps  have  their  cffcft  as  a 
perpetual  nomination  ;  but  there  is  no  occafion  to  determine  that 
po'uit,  fince  here  is  an  aft  of  parliament,  which  has  confirmed 
thefe  letters  patent,  and  by  which  we  arc  of  opinion,  the  canonry 
itfelf  is  well  united  to  the  mafterfhip  of  Catherine  HalL  And  it 
not  being  denied,  but  that  Dr.  Sherlock  is  matter  of  it,  he  is  as 
fuch  intitled  to  a  peremptory  mandamus. 


[  »62  ] 


i'o^w,  where 
evidence. 


Heralds  books 
evidence  of  a 
pcd'«gree. 

Salk.  281. 


PItton  vcrf.  Walter.     At  Surrey  Affizes. 

PE  R  Pratt  C.  J.  The  bare  producing  the  poftia  is  no  evi- 
dence of  the  verdift,  without  (hewing  a  copy  of  the  final 
judgment.  Becaufe  it  may  happen,  the  judgment  was  arretted, 
or  a  new  trial  granted.  But  it  is  good  evidence,  that  a  trial  was 
had  between  the  fame  parties,  fo  /.s  to  introduce  an  account  of 
what  a  witnefs  fwore  at  that  trial^  who  is  fince  dead  ( i). 

The  queftion  being,  whether  the  leflbr  of  the  plaintiff  was 
heir  at  law  to  him  that  latt  died  feifed ;  to  prove  the  pedigree, 
the  Chief  Juttice  admitted  a  vifitation  in  1623,  made  by  tlie  he- 
ralds, entered  in  their  books,  and  kept  in  their  office,  to  be  read 
in  evidence  (2).  He  alfo  admitted  the  minute  book  of  a  former 
vifitation,  (igned  by  the  heads  of  the  feveral  families^  which  was 
found  in  the  library  of  my  Lord  Oxford  (2). 


( 1 )  BulL  L.  N.  P.  243 .  Hard. 
118.  and  vide  Rex  v.  //a,  M/c, 
14  Gt'O.  2.  cor.  Rer;iKQ?J^  C.  ], 
and  R(x  v.  Minus^  there  cited. 
But  it  is  oihcrwife  in  cafes  of  an 
iiTue  out  of  Chancery,  becaufe  it 
13  not  ufual  to  enter  up  judgment 
in  fuch  cafe,  and  the  decree  of 
that  court  is  equally  proof  thi;t 


the  verdift  flands  in  force.  Momt'- 
gomrry  v.  Clarke^  Bmll.  L.  N.  F. 
234.  Fide  alfo  Hopkins  r.  Sir 
Thcmas  Jwiesy  I  Barnard  B»  R* 
243.  where  no  judgment  wais  eo'- 
tered  up. 

(a)  Earl  tf  nonet  Y.  fl^rr, 
2  Jones  224.  12  Fin.  Air.  llj* 
(A.  b.  39.) 
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5  Georgii  Regis.       In  B.  R. 

5w- John  Pratt,  Knt.  Lord  Chief  JuQlce. 
Sir  Littletoa  Powys,  Kiit.  ^ 

Sir  Robert  Eyre,  Knt.  ijujica. 

Sir  John  Fortefcue  Aland,  K»t.     ^ 
Nicholas  Lechmere  EfquirCy  Attorney  General. 
Sir  William  Thompfon,  Knt.  Solicitor  General. 

Between  the  Parlflics  of  Burcloar  and  Eaftwoodhay. 

OKafpcctal  order  of  Seflionr,  the  cafj  was  ftatcd  for  the  Dcfcent  of  a  co- 
opinion  of 'the  court.     Thnt  Abraham  HatchHt  being  le-  ^^^^l^t^  m:xn"'' 
giiljr  fettled  in  the  parifli  of  BurcUr.r^  r.-x»ut   18  years  fincc  mar-  giv«  him  a  fet- 
ncd  and  had  four  daughters.     About  eight  years  fiiicc  he  came  iiement. 
^*th  his  wife  and  children  into  Enjhvoodhay  as  a  certificate-man.  ^n'*d^Rcm!'p!'s8. 
Whilftihey  wereihercjacopyhnld  uf  20/.  (r)/>r'r  ^//r//;/i<lefcend-  No.  121. 
fd  to  his  wife,  which  they  enj  jyed  lor  five  years  till  her  death,  and  '°  ^^'^*  -^S^- 
Acn  according  to  the  cullom  of  the  manor  it  dcfcended  (2)  to    *    ' 
tbe elded  daughter.     About  half  a  year  ago  the. man  alkcd  re* 
licf  in  Eajhtyoodhayy  and  thereupon  the  fellions  fend  him  hack  to 
Burchai;     Before  they  took  up  the  cafe  upon  tlie  fpcclal  ftatc  of 
it,  an  objc£lion  was  made  to  the  order  of  the  two  jultices,  that 


(1)  ^^ete  if  It  Ihould  net  be  furrenderof  her  father.  Fide  Rcm 
20/.  yid^  Burr,  S.  C,  22  1.  and  V.  Dcddin^jm^  Fmr,  S.  C.  221. 
rhe  fc  vera  I  reports  of  this  cifc^         hjtis.      Po/i,    1193.   and   Caf.   0/ 

(2)  The  copyhold  came  to  the     ^rt.  and  Ren.  S8.  /7.  121. 
wife,  nut  by  dcfccnt,  but  by  the 

WoL.  I.'  N  they 
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they  only  adjudge  him  iihely  to  become  chargeable;  whefcas  a 
certificate-man  is  not  removcable,  till  he  becomes  aftually  fo. 
And  though  the  order  of  SefTions  dates,  That  he  alked  relief  of 
the  parilh ;  yet  one  order  Ihall  not  be  made  good  by  another,  no 
more  than  it  can  by  matter  alledged  in  the  return.  To  which  it 
was  anfwered,  that  if  the  order  of  two  ju dices  is  to  dand  by  it- 
fclf,  then  it  will  be  well  enough  ;  for  it  is  a  general  order  of  re- 
moval, wherein  no  notice  is  taken  of  his  being  a  certificate-mat^^ 
and  therefore  likely  is  fufficlent\  BeGdes,  that  order  is  intlrely 
out  of  the  cafe,  for  the  fpecial  matter  being  referred  to  the  court, 
they  are  to  judge  upon  that  only,  ^{odfitit  concejfum  per  curiam. 
Then  it  was  moved  to  qua(h  die  fpecial  order,  becaufe  though  the 
man  came  into  Eajlwoodhay  with  a  certificate,  yet  the  enjoyment 
of  the  copyhold  for  five  years,  during  which  time  he  was  not  rc- 
moveable,  had  gained  him  a  fettlement  there.  On  the  other 
9  Axo  W.  3.  fide  it  was  faid,  That  the  9  W"  10  ?F.  3.  r.  i  r.  having  provided, 
••  '*•  tliat  a  certificate-man  (hall  not  gain  a  fettlement,  unlefshe  takes 

10  /.  per  atmum^  or  ferves  a  parifti  office ;  and  tliat  being  an  ex- 
.  planatory  aft,  which  is  not  to  be  explained ;  therefore  this  man 
not  coming  within  either  of  thofe  cafes,  was  notwithdanding  th^ 
defccnt  of  the  copyhold  to  his  wife,  removcable  upon  his  be- 
coming a  char^^e  to  the  pariili.  Lt  per  Curiivn :  This  is  not  an 
explanatory,  but  a  new  law,  and  nuid  dicrefore  receive  a  liberal 
condruftion.  The  exceptions  in  the  datuie  prove  this  cafe,  being 
a  cafe  more  reafonable  than  either  t!iat  are  there  mentioned-  If  a 
certificate  man  by  taking  10  /.  p^r  annum  gains  a  fettlement,  afot" 
twri  ihall  he  that  has  an  edate  of  his  own,  efpccially  in  this  cafe, 
whjre  he  does  not  come  to  it  by  acl  of  his  own,  (which  might 
Salk.  524.  favour  of  fraud)  but  it  is  cadupon  him   by  the  r.ft  and  operation 

of  law.  if  he  that  fcrvcs  a  pariin  ofhce  gains  a  fettlement  upon 
account  of  his  prcfumcd  ability,  with  greater  reafon  fliall  he  that 
has  ability  of  his  own  viable  to  all  the  world.  Ic  has  been  already 
adjudged,  that  any  other  perfon  by  the  dclcent  or  purchafe  of  a 
freehold  or  copyhold,  or  by  becoming  intitlcd  to  a  Icafc  for  years, 
gains  a  fettlement;  and  it  cannot  be  fuppofcd  the  parliam;:nt  in- 
tended to  put  a  certificate-man  in  a  worf^  condition.  The  value 
of  the  copyhold  is  not  material,  for  it  is  its  being  his  own  makes 
him  not  removcable.  A  man  n^.ud  take  a  tcnencment  of  10  /.  per 
annum^to  gain  a  fettlement ;  but  yet  he  may  come  to  fetdc  upon 
a  tenement  of  his  own,  though  of  ever  fo  fmall  a  value.  '1  his 
man  therefore  being  for  five  year^  irrcniovcable  from  Eajhvocnhrx^ 
has  gained  a  good  fettlement  dieic,  and  the  order  to  remove  hiia 
from  diencc  mull  be  ijualhcd. 
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Atkin  verfus  Barwick. 

fXlHE  plaintiff",    as  afTignce   of  the  effccls   of  Cripps  and  A  delivery  to  >f. 
1       ^«flr/i,^  bankrupts,  brings  trover  againft  the  defendants  LV>n'apr«cde^; 
for  feveral  parcels  of  filks.     And  upon  the  trial  a  cafe  was  made  coiUidcracion  is 
for  the  ophiion  of  the  court*  ''•^^  f Tl^^l" 

^  raar.d.ible,  but 

vefts  the  abfo- 

That  the  defendants  were  mercers  and  partners  in  London^  and  ^^1//"^*"^^^" 
dfually  dealt  with  Crlpps  and  ^tanne^  who  were  alfo  partners,  m'cnt.  "^^^  ^^^  ' 
living  at  Penryn  in  Cornwall.    And  on  7th  April  1 7 1 5.  the  defend-  ^o  Mod.  432. 
ants  by  their  order  fent  the  goods  in  the  declaration,  and  gave  ^^^  ^5^*  ^* 
tiiem  credit  in  their  books'     They  being  at  the  fame  time  in- 
debted to  them  for  other  goods.      i8th  oi  Mcy  following  Cripps 
and  ^uarmcy  without  the  knowledge  of  the  defendants,  fent  di- 
"Wers  fijks  (the  fame  fent  down  in  yfpril  to  Mr.  Pifihalhwzt  Pen^ 
wrjn  for  the  ufe  of  the   defendants.)     June  the  4th   Cripps  and 
^^uarme  became  bankrupts.     June  the  6th  they  wrote  a  letter  to 
^e  defendants,  fignifying  their  affairs  were  in  a  declining  condi- 
tf on ;  and  thinking  it  not  reafonablc,  the  laft  parcel  of  good<; 
fiiould  go  to  fatisfy  their  otlier  creditors ;  therefore  they  had  not 
"Entered  them  in  their  books,  but  left  them  with  PmhallotVy  who 
%ad  orders  to  deliver  them  to  the  defendants.     June  the  9th  a 
•^ommiflion  of  bankruptcy  iifued,  and  the  effccls  were  alligned  to 
^e  plaintiff.     June  the  13th  the   defendants  received  the  letter, 
*which  was  the  firlt  notice  they  had  of  the  delivery  to  Penkalhwy 
•sind  as  foon  as  poflible  they  fignified  their  confent  to  take  the 
^oods  again. 

Reeve  pro  qucrenic.  The  bankrupts  h;id  undoubtedly  a  good  pro^ 
3perty  in  the  goods  by  the  fale  made  the  7  th  of  April.     That  is  a 
T)oint  I  need  not  labour.     But  the  qucllion  now  to  be  confidered 
-Ss,  whether  any  thing  appears,  to  dived  that  property,  before  the 
-aft  of  bankruptcy.     I  (hall  maintain  the  negative  of  this  queftion. 
The  goods  it  is  true  were  delivered  for  the  ufe  of  the  defendants, 
T)ut  that  delivery  \va8  without  their  knowledge.     They  were  not 
^)bliged  to  accept  them,  aiul  therefore  before  acceptance  tlie  pro- 
■"Tjcrty  could  not  be  altered,  and  the  bankrupts  miglit  huve  ccun- 
termandcd  that  delivery.  If  inltcad  of  fw-iiding  them  to  Petihclkw^ 
they  had  kept  them  in  their  own  hands,  till  an  anfwcr  to  the  let- 
ter; would  that  have  altered   the  property  ?  Certainly  it  would 
not.     This  letter  can  amount  to  no  more  than  a  propofal,  and 
therefore  the  fubfequent  confent  (if  it  has  any  r<  trofpcdj  can  only 
have  relation  to  tlie  time  of   tlie  propofal,  which  was  two  days 
after  the  a£k  of  bankruptcy.     Though  the  delivery  is  ftated  to  be 
to  the  ufe  of  the  defendants,  yet  it  does  not  appear  to  be  in  fi^ttf* 
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fa£lion  of  the  precedent  debt ;  fo  there  is  no  con  fulcra tion,  anj 
then  the  delivery  is  fraudulent  as  to  creditors,     i  Mod.  76. 

DarnallStr]c7ini  contra.  By  the  delivery  to  Penhallow  the  pro- 
perty was  altered  before  acceptancJ,  and  the  bankrupt  could  not 
countermand  it  j  for  there  was  a  good  confideration,  v/z.  in  fa- 
tisfa£tion  of  the  debt ;  and  this  is  explained  by  not  entering  it  in 
their  books,  and  their  unwillingnefs  that  the  other  creditors 
ftiould  come  into  an  average  for  thefe  goods.  This  does  not  take 
etFe£b  as  a  gift,  but  as  a  fatisfaflion,  and  therefore  not  counter- 
ihandable.  Z)y.  49.  a*  2  Roll.  Rep.  39.  2  Leon*  30.  And 
fmce  it  cannot  be  countermanded,  the  perfon  to  whofe  ufe  they 
were  delivered,  has  an  abfolute  property  in  them,  till  difagree- 
ment.  I  RoU.  Abr.  32.  />/.  13.  Sty.  296.  Telv.  164.  Cro. 
Jac.  66^.  Here  was  no  difagreement,  but  as  fpeedy  a  confent 
•as  pofllble. 

Reeve.  An  accord  executory  is  no  fatisfaftion,  before  it  is  ex- 
ecuted* It  is  admitted  that  a  delivery  without  confideration  may 
be  countermanded,  and  I  infill  this  is  fuch  j  for  the  precedent 
debt  is  not  merged,  becaufe  the  party  could  not  plead  this  rc-de* 
livery  in  bar  of  any  aftion  for  the  value  of  the  goods,  unlefs  they 
aftually  were  returned  to  the  perfon  who  fold  them,  or  he  figni- 
iied  his  confent,  which  was  not  done  before  the  a£t  of  bankruptcy 
committed. 

C.  J.   The  queftion  is,  whether  by  the  delivery  to  Petihallo^^ 
without  more,  the  property  was  altered  \  for  if  that  delivery  was 
countcrmandable,  then  the  aft  of  bankruptcy  intervening  before 
any  aflcnt  of  the  defendants,  will  prevent  the  property  from  veil- 
ing in  them.     I  think  upon  the  circumftances,  that  there  appears 
a  fufficient  confideration   to  toll  a  fubfequent  power  of  counter- 
manding, and  that  this  delivery  was  in  fatisfaftion  of  the  debt. 
It  is  true  the  bare  delivery  will  not  extinguifli  it,  becaufe  he  had  a 
power  to  diflcnt ;  but  yet  according  to  Butler  and  Baker^s  cafe  iii 
2  Vent.  198.     *^  3^  Report,  the  abfolute  property  paiTes,  fubjedl  toadifagrte- 
Sho.  c.i.  Pari',     mcnt  by  one  of  the  parties  :  the  contraft  does  not  (land  open  till 
'50-  agreement,  but  is  compleat,  unlefs  there  be  an   aftual  difagree- 

Thompfoh  xf.      nicnt.     The  confequence  of  all  this  is,  that  the  delivery  to  Pen^ 
J>a«k  JmUow  to  the  ufe  of  tlie  defendants,  being  before  the  aft  of  bank- 

ruptcy, and  founded  upon  a  good  confideration,  transfers  the  ab- 
folute property  to  them,  it  being  dated  that  they  never  difagrecd. 
Powys  J.  accord\ 

Eyre  J.  All  thefc  cafes  go  upon  the  dlftinclion,  where  the  deli- 
very is  with  and  witliout  conllderation.  Dy.  49.  If  with  confi- 
<itration,  and  the  delivery  is  of  money,  debt  lies.     Telv.  23,  24, 
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tCr<?.  687.  Rajl.i^^.  If  of  goods,  trover.  iBuIft.6^.  Tlie  pre- 
cedent debt  IS  a  fufEcient  confidcration,  and  it  vefts  before  notice  \ 
for  it  being  to  bis  benefit,  a  difagrecment  (liall  not  be  ptefumed^ 

Fortifcue^*  Property  by  our  law  may  be  divefted,  without 
an  a£tual  delivery ;  as  a  horfe  fold  in  a  flable.  But  it  is  other- 
wife  by  the  civil  law.  A  general  bnilment  alters  no  property, 
but  this  is  not  fuch.  It  cannot  be  taken  for  a  re-fale,  for  defeA 
of  contra£i  ;  but  it  is  properly  a  payment  in  fatisfa£lion.  It  is 
moft  reafonable  to  apply  it  to  difcharge  the  debt,  and  not  as  a 
gift ;  for  a  man  is  juft  before  he  is  kind  :  and  fmce  he  paid  it  in 
ladsfadiion,  we  will  intend  an  acceptance,  till  the  contrary  ap> 
Jpears  ( I  )•     Judicium  pro  dcfendentibus. 


1U7 


(1)  All  the  reports  of  this  cafe 

agree  in  making  the  ground  of 

this  determination  to  be,  that  the 

property  was   re-altered   by   the 

delivery    to  PgnbaUow,    prior  to 

any  aiTent  by  Barnvick.     But  in 

Harmon   v.    Fijber,    Cowp.    117. 

Lord    Mansfield  faid    *<  that   the 

judgment  in  this  cafe  was  right, 

but  the  reafons  were  wrong ;  that 

the  tru^  ground  was,    that   the 

trader  refofed  to  accept  the  goods 

and  returned  them."     Ftde  alfo 

^ulte  t5f  ai\  v,  FieU^  5  Term  Rrp, 

2x1.   S«  P.   and  as  to  what   ad 

Aall  amount  to  an  affirmance  of 

tile  con  trad  by  the  vendor,  after 

the  vendee  has  ordered  the  goods 

to   be  returned,      f^ide  Smith  v. 

^^eleip    5   Term  Rep»  402.      If  a 

trader,    when   in   expedation  of 

bankruptcy,  attempts  to  give  any 

^F  his  creditors  a  preference,  by 

^iligning  to  them  the  whole  or 

^ny  part  of  his  property  by  deed, 

is  an  ad  of  bankruptcy  in  it- 


felf.  ITor/Uy  v.  De  MatUi,  i  Burr. 
467.  If'iljim  V.  Day,  2  Burr, 
827.  Law  V.  SkifiHer^  2  Blacky 
Rep.  996.  Butcher  v.  Eafio^ 
Doug.  282.  HaJJell  V.  Simp/ou, 
1  Bi'o,  Cha,  Rep,  199.  Ooie's 
Bank.  Law  ]o6.  S.  C.  Keitie  V* 
Hammond^  ib,  1 08.  Bull.  L.  N. 
P,  140.  S.  C.  Compton  v.  Bed- 
ford, 1  Black.  Rep.  362.  LintM 
V.  Barilet,  3  H'^ilj:  47.  Devtm  v. 
Watts.  Doug.  86.  Round  v.  Hope 
Byde,  Cookers  Bank.  Laws  1 14. 
Any  other  transfer  with  a  (imilar 
view  is  fraudulent  and  void,  iiin^ 
ion*s  cafe.  Freem,  270.  Aldajon  v. 
Temple^  4  Burr.  2235.  I  Black. 
441.  S.  C.  Hague  v.  Rolleftony 
4  Burr.  2174.  Harman  v.  Fijbery 
Co-wp,  117.  kuji  V.  Coo/er,  ih. 
tig.  But  where  the  delivery  to 
a  bona  fide  creditor  is  not  a  volun- 
tary aitl  in  the  trader,  it  is  valid. 
Thompfou  V.  Fteeman,  l  Term  Rep^ 
155.  Tcates  V.  Grovfs,  Fi%n 
jun.  Rep.  2)$o. 


Bradfliaw  verfits  Mottram. 

^  I  1 H  E  plaintiff  brought  a  qtti  tatn  upon  the  ftamp  aft  againft  Leave  to  proCs 
^   JL     the  defendant,  for  marrying  without  licence  ;  and  had  him  ^"'°  j"*  j^T^^, 
5x1  execution,  where  he  had  lain  fomc  time.  And  now  Torke  cited  ftiJIaLit, 
tlie  18  Eliz*  r.  5,  §  3.  and  produced  an  affidavit  of  the  poverty  of  *      j 
tlie  defendant,  a(hd  had  the  leave  of  the  court,  that  the  plaintiff 
>^ight  compound  wi|hthe  defendant, 
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Dominus  Rex  verfus  Saunders. 

Leave  to  take      T^  ORK  E  moved  for  leave  for  the  coroner  to  take  up  the  ho^ 
new  inquifition  dy,  and  take  a  new  inquKition,  according  to  2  Sid*  10 1«  So/r, 

/«/»^r  v^tfw  for-  2«yy,  which  was  granted  -,  and  it  was  faid,  the  coroner  could  not 
^"  ^*'*  do  it  without  leave  of  the  court. 

(i)  Anon.poft.  533. 

Hudfon  et  ux'  verfus  Afli. 
At  Nifi  prius  //;  Middlefcx,  coram  Pratt,  C  J.  de  B,  R. 

Conftable,  with-  T^  H  E  plaintiff's  Wife  "vi'as  taken  up  by  warrant  of  a  juflice  of 
tn  *j3fax  «r/.v«  J[  peace,  for  afliaulting  the  overfeer  of  the  parifh,  and  aflifl- 
ing  to  the  efcapeof  a  woman  delivered  of  a  baftard  child.  When 
{he  came  before  the  juilice,  (he  could  not  find  bail ;  but  at  her 
rcquelt  he  gave  leave  for  her  to  lie  that  ni^'lit  at  the  conftable's 
houfc,  in  order  to  get  bail  again  ft  tlic  morning.  Then  one  on 
her  behalf  demanded  a  copy  of  the  conmiitment,  which  not  being 
delivered,  an  a£lion  was  brought  upon  the  iakas  corpM  aft.  Et 
per  Pratff  C,  J.  The  queftions  are  two,  whether  the  defendant 
be  an  officer,  and  whether  the  plaintiff's  wife  was  detained  by 
virtue  of  any  warrant  within  the  meaning  of  the  ftatute.  As  to 
the  defendant,  there  is  no  doubt  but  a  conllable  is  within  the  aft, 
but  I  do  not  think  this  aftion  well  brought.  For  the  woman  was 
not  in  his  cuftody  by  virtue  of  any  warrant ;  what  warrant  there 
was,  was  only  to  bring  her  before  the  juftice,  and  that  was  fully 
executed  by  fo  doing ;  and  the  time  flie  Ibid  at  the  conftablc*s 
after  that,  was  not  by  virtue  of  any  warrant  or  commitment,  but 
at  her  own  confent  and  defire,  to  remain  under  a  voluntary  cufto- 
dy :  neither  is  this  a  cafe  within  the  mifchiv;f  of  the  ftatute 
which  was  indefinite  commitments.  The  plaintiff  was  called. 
Then  the  defendant  moved  for  treble  cofts,  being  a  conftable. 
But  the  Chief  Juftice  would  not  certify,  becaufe  this  cuftody 
was  not  in  execution  of  his  office. 


Tremain's  cafe.     In  Cane*. 

inunt.  T3EI^^G  an  infant,  he  went  to  Gxf:rJ,  contrary  to  the  orders 

J3  of  his  guardian,  who  would  have  him  go  to  (ij;;;^n</^^.  And 
the  court  fcnt  a  mcllcngcr,  to  carry  him  from  Oxjhrd  to  Cam^ 
bridge.  And  upon  his  returning  to  Oxford  there  went  another, 
tm;i  to  carry  him  to  Canibriilgey  quam  to  keep  him  there  (l  j. 


(0   Hall  V.  Hall,   3  ^Itk.  721.//.  271. 
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Turner  vafus  Trifty.     At  Guildhall. 

nE R  Pratt  C.  J.  Neceflaries  for  an  infant's  wife  are  neccf-  Whatncc^flariei 
■^  fanes  for  him(i);  but  if  provided  in  order  for  the  marriage,  to  charge  infaau 
he  is  not  chaigeablc,  though  (he  ufes  tliem. 


(1)  So  for  his  lawfal  child.  Bac<m*s  Max,  p,  86.  Eii.  1 741. 

The  Eall  India  Company  vfr/uj  Atkins.     In  Cane*. 

MR.  Vermnpro  dtfcndenie^  in  maintenance  of  the  plea.    Tliis  where  x  nun 
bill  is  brought  by  the  Enjl  India  company^  for  a  difcovery  fubmtts  to  be 
of  a  private  trade,  fuggcfted  to  have  been  carried  on  by  the  de-  roa^^nwhidi^ 
fcndant  and  the  other  fupercargoes  of  the  Stinger  galley,  which  wiu  be  penal 
'^^asfentby  the  company  in  the  year    17 15  upon  a  voyage  from  upon  him,  equity 
liencc  to  Canton  in  Chiuay  and  thence  to  return  to  England.  ^fc."**^ '°"'' 

S.  C.  Comyns 

They  firft  offer  to  waive  the  penalties  and  forfcitues  that  he  347* 
xmtght  incur  by  fuch  difcovery ;  and  then  they  ftrcngthen  them- 
fehres  by  a  covenant  entered  into  by  tlie  defendant,  by  which  he 
^Dbliges  himfelf  to  anfwer  to  any  bill  to  be  brought  againft  him 
<br  any  difcovery  in  any  court  of  equity,  and  not  to  plead  the  ads 
^parliament,  which  inflid  thofe  penalties  and  forfeitues*. 

As  to  their  waiving  all  penalties  and  forfeiturers  which  might      [  169  ] 
%e  incurred  by  the  defendant  by  fuch  difcovery,  we  apprehend 
it  is  not  in  the  power  of  the  plaintifTs  to  indemnify  us  againft 
^hem.     Therefore  I  muft  take  notice  what  difcovery  they  pray. 

They  charge  that  the  defendant  and  the  other  fupercargoes 

agreed  to  receive  on  board  feveral  goods  from  the  Thurjlon  gallty : 

^t  for  that  purpofc  the  Sf ringer  and  the  Thurjlon  failed  together 

to  the  Downs y  where  the  Stringer  took  on  board  fuch  goods  as  had 

^en  agreed  upon.     That  having  fo  done,    they  proceeded  to 

Canton^  where  they  in  a  private  manner  difpofed  of  thofe  goods, 

and  with  the  produce  of  them  bought  another  cargo  of  goods, 

^hicli  they  put  on  board  ihe  Stringer :  that  they  appointed  the 

^hturjlon  pink  to  meet  thtm  in  their  return;  but  failing  in  that 

^^tfign  they  touched  at  Li/bon^  and  there  fent  away  feveral  parcels 

^f  thefe  private  goods :  and  other  part  was  put  on  board  the 

^i£ccf/sm     And  after  all  this  they  met  with  the  Lemmon  at  fea,  on 

^oard  which  they  put  the  remainder  of  tlie  goods,  and  they  were 

f^nt  to  Holland. 
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We  apprehend,  if  we  are  bound  to  anf^vcr  thii  charge,  we 
9W.  3.  ci4+.  {hall  be  rubjccl  to  all  the  per.altics  appointed  by.  the  ad  9  7^.  3. 
which  are  lofs  of  tlie  fliip,  goods,  and  double  value ;  and  alfo  of 
6  Ann.  e.  3.  6  Ann.  againft  breaking  bulk.  By  tlic  aft  9  IV.  3.  three  fourths 
of  the  furi'eiiures  are  given  to  the  company,  and  fo  far  as  that  goes 
perViiips  they  may  waive :  but  the  other  fourth  and  the  fhip,  ard 
tlie  douhie  value  they  have  no  pretence  of  a  right  to,  or  power  to 
waive,  tl^at  being  given  to  the  informer.  Therefore  to  give 
fome  colour  to  this  oiler,  there  is  an  allegation  in  tb.c  b':il,  that 
the  company  is  become  the  informer,  and  fo  they  may  wai\c  tlie 
whole  penalty. 

To  this  It  was  obje<3ed  the  laft  time,  tliat  although  it  is  al- 
leged that  they  have  informed,  yet  it  rs  not  fct  out  where  or  when 
they  informed,  or  for  what  goods.  If  they  would  have  enabled 
themfelves  as  informers,  they  ought  to  have  iliewn  the  informa- 
tion, and  that  it  related  to  thcfe  goods,  and  thefe  fafts  charged 
in  the  bill.  The  plaintiffs  were  fo  confcious  of  that,  when  a 
perfon  on  behalf  of  the  defendant  went,  in  order  to  have  a  fight 
of  the  information,  and  to  fee  whether  the  company  had  a  power 
to  make  fuch  an  offer,  he  was  denied  a  fight  of  it.  Therefore 
we  think,  that  ought  to  be  laid  out  of  the  cafe,  and  by  coofe- 
quence  the  waiving  the  forfeiture  will  go  for  notliing. 

As  to  the  penalties  in  6  Ann.  againft  breaking  bulk,  by  which 
it  is  enailed,  that  all  ^oods  to  be  laden  in  the  ErJ}  Indies  Ihall 
be  brought  to  fome  port  of  Great  Uritalji^  and  there  unladen, 
r  1 70  1  ai^^  ^old  by  the  company  at  a  publick  fale  by  inch  of  candle : 
the  penalty  is  forfeiture  of  the  value  of  the  goods,  one  moiety 
to  the  crown,  the  other  to  the  informer  or  feizor.  And  they  do 
not  protend  a  title  to  that  forfeiture. 

They  endeavoured  to  evade  that  a£t,  by  faying  it  refpcfled 
the  company  only,  but  not  thofe  that  traded  privately.  But 
furcly  that  .\innot  be  the  intent  of  the  act,  that  when  thofe  who 
arc  licenfed  to  trade  to  the  EnJ}  Indues  are  liable  to  thefe  penal- 
ties, hr  that  trades  in  a  clandclline  manner  iliall  be  in  a  Ixrlttr 
cafe.  But  to  pat  that  out  of  difpuie,  upon  reading  the  words 
6  ^inn,  it  is  enaCted,  "  That  ail  ^oods  which  fliall  be  laden  in 
"  tlie  fuiJl  Indies  upon  any  fliip  or  vefil-l  belonging  to  any  of  her 
"  majelly's  fubjccls  with  intent  to  j^e  tranlprted,  fliall  be 
"  brought  to  fome  port  of  Great  Britain^  and  there  be  unloaden  ; 
**  upon  pain  of  forfeiture  of  all  lueh  goods,  one  moiety  to  the 
*<  quec'i,  and  the  ouier  to  infcmier."  So  that  if  the  defendant 
fliouM  be  forced  to  make  this  dn^covery,  he  muft  be  liable  to  the 
forfeitures  in  tnat  ad,  and  the  waiver  of  tlie  plaintifi's  will  not 
fave  him  harmlefs. 

Taking 
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Talcing  that  to  be  fo,  we  apprehend  we  are  in  the  common 
cafe,  that  no  court  of  equity  will  compel  a  defendant,  to  fet  forth 
any  thing,'  that  will  fubjedl  him  to  penalties.     But  on  the  con- 
trary a  court  of  equity  relieves  .againll  forfeitures.     The  plain* 
tiffs  being  aware  of  this,  have  infifted  upon  a  covenant,  they 
have  got  the  defendant  into,  that  he  would  at  his  return  to  Eng-' 
latid^  if  required,  anfwer  upon  oath  to  fuch  bill  as  fhould  be 
brought  againft  him  for  a  difcovcry,  and  not  demur  or  plead  in 
bar:  and  the  company  agree  to  waive  the  forfeitures,  and  accept 
of  their  damages,  which  amount  to  90  /.  fer  cent,  and  are  as 
much  as  the  forfeitures* 

This  is  the  firft  of  the  kind  that  has  come  into  a  court  of 
equity,  and  if  it  (liould  be  admitted,  may  be  of  dangerous  con« 
fcquL-nce.  I  would  oofcrve,  that  we  are  not  plaintiffs  to  be  rc- 
licvtil  again  ft  this  covciiant,  though  the  manner  of  obtaining  it 
is  extraordinary.  After  ilicfe  gentlemen  h:id  been  talen  into  the 
company's  fervice,  a.ul  had  prepared  every  thing  for  their  voyage; 
then  they  muft  execute  this  covenant,  or  elfe  be  difchargcd. 
Thcfc  arc  hard  terms  to  be  put  upon  any  man,  but  it  is  wh;it 
the  company  has  praftifcd.  Then  they  are  alfo  to  contract  upon 
^'hat  terms  they  are  to  receive  their  wages ;  and  though  they  go 
wpon  a  trailing  voyage  from  port  to  port,  and  deliver  their  load- 
wg;  yet  there  is  a  covendnt,  that  if  the  fhip  mifcarries  in  hec 
Ktum,  tSey  arc  to  lofc  their  wages.  This  covenant,  as  ofteu 
^s  it  has  been  brought  in  queftion,  has  been  fet  afidc  (i). 

The  next  thing  I  would  obferve  is,  the  confideration  given  to  F  171  1 
We  people  for  entering  into  this  covenant,  which  is  an  under- 
ling on  the  company's  part,  that  they  fliall  not  be  fubjccl  to 
^y  forfeitures  or  pcnahits.  That  feems  to  be  the  confideration. 
^"^  that  is  an  undertaking,  which  the  company  cannot  pretend 
^0  make  good.     And  then  the  covenant  is  without  confideration. 

*icCde8,  if  the  plaintiffs  are  to  have  any  benefit  of  tliis  cove- 

?^'^t  in  a  court  of  equity,  it  muft  be  by  praying  a  fpccifick  pcr- 

^^'^ance  of  it.     And  there  is  always  a  difference  taken,  between 

^/^^t-cumftance  of  fraua  in  order  to  fet  afidc  a  covenant,  and 

^^X'c  there  is  room  to  decree  a  fpccifick  performance  of  it. 


^^  is  objeftcd,  that  a  man  may  waive  any  benefit  the  law  gives 
and  enter  into  an  agreement  for  that  purpofe.  To  this  I  an- 


Wit^i 


.% 


t )  Edivin   V.  The   Eaft  India     Buck     v.    »S/>    Th-^m^i    Ra'wlinjm^ 
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Aver,  Thofe  agreemcius  have  always  been  ill  looked  upon  in  a 
court  ot  equity.  V/liere  a  man  gives  a  mortgage  011  his  eftate^ 
with  a  covenant  not  to  bring  a  bill  to  redeem ;  it  cannot  be  pre- 
tended, but  tliat  notwithilanding  fuch  covenant,  he  may  bring 
liis  bill,  and  the  court  will  decree  a  redemption.  Nay,  though 
he  confirnjis  it  with  an  oath,  for  fo  far  Mr.  Sti/lcad  went  as  to 
take  an  oath  from  the  mortgagor,  and  yet  in  that  cafe  tliv:  court 
decreed  a  redemption  (2).  Where  a  riir.n  borrows  money  upon 
a  mortgage,  and  covenants  that  if  he  doth  not  pay  the  intereit 
yearly,  fuch  intereil  fiiall  carry  intcrefi;  j  lliis  fecnis  to  be  a  rca- 
ij.i.ii^lv.'  v.\v/.ipcnratioii  to  thu  puty,  for  btinjT  difaji-iotiiicd  of  the 
iLCcipt  of  his  interdl.  And  ytt  a  court  of  equity  will  xtYivte- 
a^.iinll  fuch  a  covenant  (3).  Though  the  party  that  .enters  into 
i^.ofe  covenants,  may  be  faid.as  much  to  forfeit  or  waive  tlie  be- 
nefit of  a  court  of  equity,  as  we  have  done  in  this  cafe. 

Wc  apprehend  the  covenant  to  be  of  an  extraordinary  nature. 
Tt  i-^,  that  a  man  fliall  not  make  part  of  his  defence.  That  when 
}ic  co;'.K\^  before  the  court,  he  fhall  not  fet  forth  the  truth  of  his 
eaiV.  Ii'ideed  in  a  covenant  to  fuiTer  a  common  recovery,  there 
is  an  r.greement  wliat  defence  the  parties  iliall  make ;  but  was  it 
ever  k.Town  in  a  court  of  equity,  that  a  covenant  to  Ihip  a  man 
of  l.is  vlctcnce  was  allowed  ?  If  you  can  abridge  a  man  of  one 
pr:!:  ci  Ills  defence,  v/hy  not  of  the  whole  ?  If  this  is  good,  it 
rniy  bo  carried  further,  and  you  may  have  a  covenant,  tlwt  if  a 
bill  bw*  bror.::ht,  the  defendant  fhall  appear  and  make  default^ 
snd  the  bill  be  taken  pre  conf.jG.  And  that  will  be  a  new  itep». 
and  VL  will  conccra  a  court  of  cquiiy  to  withitand  all  fuch  at- 
tempts as  iiiU. 

'   I  "2  ]  The  covenant  i>,  tiiat  he  fliali  not  p!e:*d  the  penalties  and  for— — 

fciti'.rcs ;  but  what  if  lie  does  plead  ?  Is  the  court  to  pafs  ovei^* 
that  p.irt,  where  he  has  plcadcil  them  ?  Will  t!ie  court,  upon  ai 
alkj;ativ-)n  of  fuch  a  covenant  pafs  over  the  merits  of  a  caufe  ^ 
No,  truiy,  they  will  rather  go  into  them,  in  abhorcncc  of  fuch  i-^^ 
praflicc. 

We  cannot  apprehend  of  w!iat  weight  this  covenant  is  in  ^ 
court  of  equity.     V/e  do  not  knov/  what  a  court  of  equity  has 


{2)  Ni'iwimbw.BcTJjam,  i  Vim,  (i)  Howar/i y,  Hnrris,  I  flni^ 

7.  -iii: re; erftd on  fpeciai  grounds,  194..     Lord  OJulfion  v.  /,«</  Tui — 

/^.  214.  232.     livxaid  s.  Htirr'is^  mouthy    Salk.    449.       Tbor7ih:!t  va* 

i'>,    ^l,    190.      2   Ojd,    Ftp,    147.  E'Vi:ns^   2  JtL  33O. 
fLwt    V.   Laz'ittyeu^    l    /*.    //'/;./. 
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io  with  a  covenant,  unlefs  it  be  executory ;  there  a  man  may 
come  to  have  a  fpecifick  performance  of  it :  but  can  they  pray  a 
fpccifick  performance  of  this  covenant  ?  He  has  covenanted,  he 
will  not  plead,  and  yet  he  has  pleaded.  Is  there  any  thing  cx- 
ectttcry  in  this  ?  They  may  take  what  advantage  they  caA  of 
this  covenant  at  law,  but  a  court  of  equity  will  add  no  weight  to 
it,  efpecially  when  it  is  to  fubjedl  a  man  to  a  penalty,  contrary 
to  the  buGnefs  and  intent  of  a  court  of  equity,  which  is  to  relieve 
^ainft  penalties  and  forfeitures. 

!  The  rule  in  equity,  that  no  defendant  fliall  be  compelled  to 
{objefi  himfelf  to  penalties  and  forfeitures,  is  founded  on  natu- 
nl  right  and  juftice.  It  is  a  rule  that  has  been  obferved  in- 
violaUy  without  exception  till  this  attempt.  Therefore  as  we 
cvmot  be  acquitted  by  the  company  from  thefe  forfeitures,  it 
would  be  a  monilrous  thing  for  a  court  of  equity  to  make  u9 
Kable  to  thtm ;  and  the  rather  in  tliis  cafe,  becaufe  it  is  making 
a  (train,  upon  an  allegation  of  the  company,  and  barely  upon  an 
spprehenCon  that  they  have  been  injured  by  the  defendants, 
^ereas  it  appears  by  the  pleadings,  tliat  they  never  had  a  bet- 
ter voyage  or  more  profitable  return,  for  tlicy  made  aco/.  per 
cnt.  profit. 

They  furmife,  that  the  goods  put  on  board  the  Stringer  galley 

^  the  defendants  were  of  great  value,  and  that  their  tonnage 

Would  amount  to  a  great  fum  \  whereas  it  appeared  upon  the 

fiirvcy,  when  the  fliip  arrived  in  the  river,  tliat  (he  was  full 

'oaden  with  the  company's  goods.    So  that  their  whole  complaint 

^ecms  to  be  conjectural  and  groundlefs,  and  has  no  oath  to  fup« 

port  it :  or  if  there  was  any  real  ground  for  it,  the  plaintiffs  may 

have  their  remedy  at  law.     We  do  not  come  into  this  court  to 

l>e  relieved  againil  this  covenant ;  but  for  the  plaintiffs  to  take 

^^om  us  our  lawful  defence,  and  thereby  to  fubjeft  us  to  for- 

^«^Jtures  and  penalties,  there  is  no  ground  for  it^  and  therefore 

^*^<  hope  our  plea  (hall  be  allowed. 

Sir  Thomas  Powjs  contra^     In  order  to  remove  the  prejudice 

^*^lich  the  defendants  have  endeavoured  to  bring  the  company 

^**'idcr,  by  reprefenting  them  as  impofing  or  requiring  a  very  ex-    [  173  1 

^x^aordinary  covenant  from  them,  I  would  obferve,  that  the  a£k 

9   W,  3.  has  eftabliftied  an  oath  to  be  taken  by  members  of  the 

Company,  that  they  will  not  fend  to  the  E/ifi  If/dies  any  goods  for 

^«eir  private  account,  contrary  to  that  aft.     So  that  we  are  upon 

*^  aft  of  parliament,  and  the  covenants  the  company  takes  from 

^€ir  fuper-cargoes,  is  in  purfuance  and  execution  of  that  aft  ; 

And  there  is  nothing  charged  in  tliis  bill  but  what  is  forbidden  by 

^  aft  J  for  we  a(k  them.  Did  not  you  carry  more  goods  than 

the 
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the  company  allowed  ?  Did  you  not,  when  you  went  out,  r 
an  agreement  with  the  Thurjion  galley,  that  fhe  fhculd,  at 
fea,  lay  on  board  fuch  and  fuch  goods  ?  And  fo  go  on  will 
feveral  parts  of  the  fraud* 

Now  as  to  the  outward  voyage,  the  aft  of  parliament  hi: 
no  penalty,  and  only  forbids  all  other  perfons,  except  fuch  3 
that  aft  may  trade,  their  fervants  or  agents.  The  defenc 
are  the  agents  of  thofe  perfons  who  may  trade  thither,  am 
within  the  defcription  of  thofc  who  are  by  that  aft  fubjcft< 
penalties  for  exporting  goods  to  the  Enjl- Indies*  Therefore 
the  outward  voyage,  they  arc  not  within  any  of  the  peualti 
that  aft» 

But  fuppofe  thefe  men  (hould  not  be  taken  (with  refpcc 
thefe  tranfaftions)  to  be  agents  to  the  company,  but  to  be 
fons  within  tlie  aft ;  yet  by  tliis  aft  three  fourths  of  the 
feituics  are  given  to  the  company  ,  and  the  other  fourth  tc 
informer;  and  the  company  having  become  informers  arc 
titled  to  it :  and  it  is  fo  charged  in  the  bill,  that  no  inform 
having  been  brought  by  any  other  perfon  for  the  forfeitures, 
company  have  preferred  one  in  the  Exchequer. 

If  that  be  fo,  we  have  three  fourths  by  the  aft,  and  tlic  < 
fourth  as  informers,  and  fo  may  waive  all  the  forfeitures, 
then  we  are  in  tlie  common  cafe  of  a  man  that  fues  for  ti 
he  may  waive  the  forfeiture,  and  bring  a  bill  for  a  difcovery 
.  a  man  may  waive  the  penalties  in  the  ftatutc  and  have  a  c 
very  what  timber  has  been  cut.     We  therefore  apprehend, 
as  to  the  outward  bound  voyage  we  have  a  riglit  to  call  the 
an  account ;  and  if  fo,  they  muft  anfwer  a  great  part  oi 
cafe,  which  is  all  the  tranfaftions  relating  to  this  fraud, 
the  time  of  their  entering  into  our  fervice,  till  their  return, 
yet  the  plea  is  general,  and  covers  the  whole,  as  well  the  out 
as  the  home  bound  voyage. 

The  home  voyage  falls  under  another  confideration.  F01 
flatute  6  Anna  taking  notice,  that  there  had  been  great  frau 
breaking  bulk,  it  provides  that  thofe  who  offcnd  in  tliat  ms 
[  ^74  ]  fhall  forfeit  the  fliip  and  goods;  one  moiety  to  the  informer 
the  other  moiety  to  the  crown.  And  that  (lands  upon  the 
of  the  covenant  that  has  been  fpoken  to,  whether  a  man  ma 
agree,  that  he  will  not  commit  a  fraud.    * 

As  to  the  cafe  of  a  mortgage,  it  is  in  its  own  nature  red 
able,  and  a  covenant  contrary  to  the  nature  of  it  (hall  not  1 
lowed.     But  may  not  a  man  covenant  that  he  will  not  difti 

purcli 
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purchafer  ?  This  covenant  is  only  to  prevent  a  fraud|  and  deteft 
it  if  committed. 

And  this  agreement  is  upon  a  good  con(]deration|  for  it  is  the 
foundation  upon  which  the  defendant  is  let  into  fo  conAderable  a 
profit.  The  conCderation  of  the  covenant  is,  that  the  company 
aUows  them  thofe  profits  mentioned  in  the  bill ;  fo  tliac  it  is  botli 
a  lawful  covenant,  aud  for  a  valuable  confideration. 

Then  it  is  a  covenant  that  goes  along  wjtli  a  truft,  which  no 
nnn  would  put  in  another,  without  a  power  to  come  to  the 
bowledge  how  it  is  difcharged ;  for  thefe  dealings  lie  in  the 
knowledge  of  the  defendants  only,  and  cannot  come  to  tlic 
knowledge  of  the  company,  without  a  difcovery  from  the  de- 
fendants. It  is  a  truft  to  be  executed  on  board  a  flu^?,  and  at 
fa;  and  therefore  neceflary  to  be  guarded  by  fome  rcafonable 
provifion.  It  is  not  like  a  covenant  to  have  intereft  upon  intereft, 
for  a  man  has  a  recompence  by  fimplc  intereft.  And  intereft 
upoQ  intereft  is  what  the  law  will  not  allow  of.  But  this  co- 
venant does  not  hinder  any  man  of  his  rights  but  only  prevents  a 
fraud. 

It  is  faid  a  man  haf;  a  right  to  plead,  but  may  not  a  man  re- 
nounce that  right  ?  He  may  in  the  cafe  of  tithes,  and  may  not 
2  man  renounce  part  of  his  defence  ?  May  not  I  take  a  covenant^ 
that  a  man  (hall  give  a  judgment  by  default,  and  rcleafe  of  er- 
n)Ts?  And  may  I  not  come  into  a  court  of  equity  and  compel  a 
performance  of  that  covenant  ?  In  the  cafe  of  a  covenant  to 
fdir  a  common  recovery,  will  not  the  court  decree  a  per- 
&nnan'ce  i 

It  is  true,  that  in  ordinary  cafes  a  man  has  liberty  to  plead, 
^licrc  he  may  be  fubjcfted  to  penalties.  But  then  a  man  may 
^aivc  it.  And  it  is  agreeable  to  tlie  known  maxims  volenti  non 
piftjaria^  and  coriftiifus  toll'it  crtoretn.  If  a  man  will  waive  any 
particular  maimer,  of  defending  himfelf,  why  may  he  not  ? 

The  cafe  is  no  more  than  this ;  I  have  made  un  agr<?cmerit 
diarchy  I  am  to  be  honeft,  but  I  will  alfo  liavt  an  opportunity 
to  get  more  than  I  ought.  I  have  made  a  contr.id  tliJt  is  not 
Wnvcnicnt  for  me  to  perform,  it  is  fit  for  mc  to  iiavc  the  profit  [ 
*Wcd  mc  by  the  company,  but  for  me  to  perform  my  part  of 
^covenant  is  no  ways  convenient.  That  is  to  fiiy,  I  have  played 
*"^  knave,  and  therefore  it  is  not  convenient  for  ni,i  to  perform 
Mil*  covenant,  by'difcovcring  in  what  manner. 

The 
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The  queftion  therefore  is,  which  of  the  parties  (hall  fu 
Shall  the  company  fufFer,  who  have  performed  their  coven; 
Shall  they  be  ftript,  and  the  defendant  go  off  with  the  pn 
Or  fhall  the  defendant  fufFer  (if  he  calls  it  fo)  for  his  own  m 
haviour,  if  he  has  mifbehaved  himfelf  ?  I  apprehend^  thj 
take  from  us  the  means  of  coming  at  a  fatisfaftion,  is  to 
away  the  fatisfaSion  itfelf.  He  that  diflcifes  me  of  the  ^ 
that  fhould  come  to  my  mill,  diflcifes  me  of  my  mill. 

The  covenant  is,  that  they  (hall  not  trade,  and  if  they  do, 
company  ihall  have  fo  much  per  ton,  and  fo  much  dams 
which  comes  to  90  /.  per  cent,  and  tliis  is  faid  to  be  an  exti 
gant  recompcnce.  Now  they  fay,  they  have  made  200  /. 
cent,  profit  for  the  company ;  and.  if  fo,  no  doubt  but  they  ! 
made  as  good  profit  for  themfelves ;  and  all  the  company  i 
have  is  but  90  /.  per  cent,  and  they  carry  off  the  reft. 

They  fay  we  may  tate  our  remedy  at  law.  But  the  very  c 
nant  is,  that  wc  fhall  h.ive  a  fatisfaftion  in  this  court.  li 
were  to  go  to  law,  how  c^nld  we  recover  there  ?  How  c 
we  prove  what  goods  thsy  carried  out  ?  Let  us  but  have  a  d 
very  of  that  here,  and  the  meafurc  of  the  damages  is  already 
tied  between  us.  And  this  is  the  very  point  that  was  in  \ 
when  the  covenant  was  made ;  that  if  they  carried  out  any 
goods,  they  ihould  make  fucli.  a  recompence  as  was  agreed  u 
And  nothing  has  happened  fince  the  covenant,  to  alter  the 
ture  of  it,  as  feme  times  it  falls  out. 

It  is  very  confiderablc,  that  this  thing  fliould  be  fettled 
tween  us ;  for  if  this  plea  iliould  ftand,  it  may  be  the  overthrow 
the  aft  of  parliament  and  the  company  too.     As  for  what 
fay,  that  it  is  a  new  thing;  it  is  quite  othcrwife,  it  is  the 
ftant  article  they  make  with  all  their  fupcrcargocs. 

Parker,  Lord  Chancellor.  As  to  the  olTcr  made  by  the 
to  waive  penalties  and  forfeitures;  though  it  is  faid  that  the  < 
pany  have  informed  in  the  court  of  Exclicquer,  yet  they 
not  fet  forth  the  term  wherein  the  information  was  made, 
the  particulars  for  which  the  information  was.  But  the  def 
ant  is  to  take  their  words,  that  there  is  fuch  an  informa 
[  176  3  '^i^hout  knowing  v/hcre  to  go  to  the  record.  Where  a 
fcts  forth,  he  is  intitled  to  pcnakics  as  informer,  and  w 
them  -,  he  ought  not  only  to  f.iy  that  he  has  informed,  but  t 
It  out,  that  it  may  appear  to  the  court,  that  he  has  don< 
Like  pleadin;;  a  former  fait  depending,  it  muft  be  pleadci 
that  it  may  appear  to  the  court,  of  what  term  it  is,  and  th 
is  for  the  fame  caufc, 

T 
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There  Is  'another  point,  which  I  tl/mk  the  pica  docr^  not  co- 
Tcr;  for  though  the  defendant  is  charged  tc»  be  concerned  in  thofe 
facis,  yet  it  is  laid  in  the  disjundive,  tliat  the  defendants  cr 
fomc  of  them :  he  might  have  faid,  that  he  did  not  know  that 
any  other  of  the  defendants  had  done  any  of  thofe. things :  and  if 
they  had  done  them,  and  he  was  to  hr.ve  a  fliare  with  them ; 
yet  if  they  only  did  them,  they  only  would  be  fubjecl  to  the  pe- 
nalties. 

As  to  the  main  point,  this  covenant  is  to  be  confidercd  as  re- 
lating to  a  matter  which  mud  in  a  errcat  mcafure  He  in  the  de- 
icndant's  knowledge.  Therefore  it  is  inipolLble  for  the  plain- 
tiffs to  hope  for  a  fatisfaftion,  if  they  cannot  get  a  difcovcry, 
Tlicy  may  come  to  the  knowledge  of  feme  things,  but  it  is  mo- 
nlly  impoflible  they  fliould  come  ro  know  all,  without  a  difco- 
vwy  of  the  defendant. 

In  the  next  place,  if  the  defendant  has  been  guilty  of  a  fraud, 
it  is  a  prejudice  to  the  plaintiffs,  and  the  defendant  ought  to 
make  a  recompence,  by  rcafon  of  that  trufl  they  put  in  him,  and 
by  means  whereof  he  had  the  opportunity  of  doing  tint  wrong. 
Tlicrcfore  from  the  nature  of  the  truft,  and  tl:c  difr:ci'.!ty  for  the 
pkintiffs  to  come  at  the  knowledge  of  thefe  tranfacliciis,  it  is 
^cafonable  they  fliould  have  a  difcovcry. 

But  if  this  covenant  is  againfi:  law,  it  nuift  not  t.:ke  p-KO.  It 
15  faid  it  is  againft  the  nature  of  a  covenant,  to  rcllraln  a  court 
<>f  jufticc,  and  to  ftrip  a  man  of  his  dtfcucc. 

I  think  it  is  not  a  covenant  to  reft  rain  the  coutt  from  doing 
juSicc,  but  to  enable  the  court  to  do  it.  It  is  a  covenant,  that 
<lic  truth  of  the  cafe,  and  the  whole  caf^-,  fiiail  be  ];:id  bcf'c;re  the 
^ourt.  There  is  a  great  deal  of  difference  in  the  n  ture  or  the 
*icfcnce,  upon  an  anfwer,  or  upon  a  plea:  the  pica  is  not  a  de- 
fence to  the  jufticc  of  the  caufc,  but  to  the  inquiry ;  that  the  de- 
fendant may  keep  back  part  of  the  truth  from  the  court.  '1  here - 
^orc  it  is  not  like  the  cafe  of  a  covenant  not  to  bring  a  bill  to  re- 
deem, for  a  mortgage  is  an  eftate  made  to  a  pcrfon  on  Ciiiviiiion 
^obc  void  on  payment.  If  the  money  be  not  ]^nid,  thr  ( ili-.tc  ia 
^bfolutc  at  law;  but  the  bufincfs  of  a  court  q\  cq.::tv  -j,  to  ■•  r 
*^im  in  to  redeem.  A  covenant  to  the  contrrry  ccd:  n^r  ;.!:^r 
Ac  nature  of  the  fccurity ;  it  dill  continues  a  lici:;ity  :.  r  r:o-  r  f-  J 
**cy  as  it  was  before,  and  is  in  its  own  nature  ro-cenvJi  *.  Lucli 
"*  covenant  is  to  reilrain  a  court  from  dohi;i  wiiat  is  r/:!:c  r^nd 
^laitiWc,  and  Is  tlicrcfore  void. 
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Wliat  IS  the  dffence  in  this  cafe  ?  It  is,  that  the  defendgint  U 
not  bound  to  difcover  what  will  lubjcct  him  to  a  penalty,     Ic  is 
infilling,  tli.it  the  plaintills  have  no  right  to  demand  that  difco- 
\'cry.     It  is  1  negative  privilege,  that  is  allowed  by  the  law,  thai 
^  a  man  may,  if  he  pleafe,  refufe  to  difcover  a  matter  that  will 

fubjecl  him  to  penalties ;  it  is  only  a  privilege,  not  a  natura! 
rii;ht,    for  then  he  would   (hake  that  natural  right  whenever  ht 
thought  fit  to  make  fuch  difcovery  (4).     If  a  man  will  waive 
fuch  a  privilege,  furely  he  may;  it  is  not  a  thing  prohilnted  bj 
the  law.     But  the  reafon  why  he  is  not  obliged  to  difcover,  is  2 
want  of  right  in  the  other  party  to  oblige  him  to  it.     But  if  he 
will  make  a  difcovery  he  may,  nor  is  any  rule  of  juflicc  or  na- 
tural right  broke  by  it.     Is  it  unjuft,  that  the  whole  cafe  (houk 
be  laid  before  the  court  ?  If  the  party  has  not  done  any  thing 
contrary  to  his  duty,  an  anfwer  can  do  him  no  harm  ;  and  whj 
fliould  not  this  court  carry  it  fo  far,  when  there  can  be  no  pre- 
The r»nw  .iccrec  judicc,  unkfs  the  party  is  a  knave  ?  And  if  he  be  one,  flinll  a 
WM  made  in  the  cQurt  of  equity  protcft  him  ?  I  am  (fays  he)  fo  fair  in  the  mat- 
South-Sc*  Com  -  tcr,  tlut  i  will  give  you  a  right  to  examine  me.     The  fendiii" 
piny  V.  Bum-    them  to  law  would  be  to  no  purpofe,  for  the  damages  arc  to  be 
Tts  Which     J^C'^^^icd  by  the  goods  carried  out,  and  without  a  diicovory  there 
fee  in  Abr.  Eq.  IS  no  knov/ing  the  quafjtum.     The  plea  muft:  be  over -ruled,  and 
Cof.  7S.    Mull,  the  defendants  mull:  anfwer. 
74.  S.  c. 

._, . ■■  ifc  1 1 

(4.)  Jrican  Company  v.  Parijh,  1 86.  2  Eq.  Ca.  Ahr.  tjl,  cf  I'tdi 
2  rtni,  244.  Hard.  137.  Ga/-  Broivnjh*:ord  v.  Eclu:ards,  2  f'f/, 
iojne    v.    SlifwiU,    Gilb,   £q.    Ca,      243.     Fitich  M*  Fincb,  ib,  493. 

Dominus  Rex  vcrf.  Inhabitantes  Civitatis  Norwici. 

The  king,  by      TNformation  for  not  repairing   three    publick   bridges   cnlle» 
letter*  pater.r,     ■    Hurt  ford  bfldiTcs,  lyini'  Within  the  couTity  of  the  city  of  Nor 

mav  CMUrge  ihe        .  ,      ,  '    ,.  ^  ^         11  r  r  ;•    •  >  %    r 

boiindoiici.  of  a    '^^''(-''h  lending  from  the   markct-crols  to  IpJ^wich'y  and  lets  on 
city.  that  they  are  out  ot  i;cpa;r,  and  that  it  cannot  be  found  that  ani 

fur^'V^^uJir'    P^^^*^^'  ^^^  ^^^^y  P<^htick  is  bound  by  tenure  or  otherwifc  to  rcpa 
didbon  wiih  the  thi'jr,  and  tlK^rcfore  tlie  inhabitants  of  the  county  of  the  city  aw 
fciTnai  -'.out     bound  by  ilie  ftatutr:  nocwithftanding  which  they  have  not  r^ 
rcpuiving bridges,  p.^j^.^.j  ^hem,  but  fuilcr  them  to  continue  in  decay. 

J^u'oh  Rchins  and  S^imwcl  FremouU^  two  of  the  inhabitants 
the  dty  and  county  of  the  city^  come  in  the  name  of  all  the  inhab 
tauts  of  tie  iity,  and  plca»i  Not  guilty.  Then  the  record  tak:= 
notice  by  w.^y  of  fiiggeflion,  that  llic  qucilion  is  between  t' 
citi'/cns  of  NoT'iv'u'k  and  the  inhabitants  of  the  county  of  Nrf 
jVihj  -;ul  they  being  inicreiicd,  tlicre  can  be  no  indifferent  tr- 
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liad  dier^r  and  Suffolk  being  in  the  next  county,  the  ventn  is 
awarded  thither :  and  at  the  trial  the  jury  find  this  fpeciai  verdi£t* 

That  the  city  of  Norwich  is  an  ancient  city,  and  has  been^ 
time  out  of  mind,  a  county  of  itfelf,  di(tin£t  from  the  county  of 
NotfJkm  That  the  three  bridges  were,  at  the  time  of  making 
the  ftatute  aa  H.  8*  c.  5.  within  the  county  of  Norfolk^  and  not 
within  the  county  of  the  city  of  Norwich.  That  Philip  and 
Marjt  I  April f  fecond  of  their  reign,  reciting  the  many  incon^^ 
fcniences  which  had  happened  by  not  knowing  the  true  bounds 
and  limits  of  the  county  of  the  city,  fevered  fuch  an  extent  of 
ground  from  the  county  of  Norfolk^  and  annexed  it  to  the  cityi 
That  die  three  bridges  are  witmn  the  annexed  boundaries,  which 
are  made  to  extend  ufque  ad  Harford  hric!<.r(;,  which  is  the  fartheit 
rf  the  three.  That  they  are  publick  bridges,  and  no  particular 
perfon  bound  to  repair  them.  That  they  are  out  of  repair :  but 
whether  the  inhabitants  of  the  county  of  the  city  are  bound  to 
repair  them,  -is  ilie  doubt  of  the  jury,  upon  which  they  pray  the 
adrice  of  the  court.    Etft^  Vc. 

Reynolds  Serjeant /r»  rege  made  three  points,  i.  Whether  the 
lung  can  make  a  county  of  a  city,  or  enlarge  the  boundaries  of 
a  prefcriptiTe  city,  and  make  the  enlargements  parcel  of  itw 
2.  Admitting  he  may,  whether  the  enlarged  parfe  fliall  be  confi- 
dered  as  parcel  of  the  old  city,  fo  as  to  charge  tlicm  with  repair- 
ing within  the  22  -H.  8.  3.  Whether  in  this  cafe  the  farthefl 
bridge  be  within  the  bounds  of  the  enlargements. 

1.  As  to  the  firft  queftion,  there  is  no  doubt,  but  that  the  Pophwn  ir« 
king  may  enlarge  the  boundaries  of  any  city.     Moft  of  the  cities  5  "c!  €t*ia5i 
of  England  are  inftances  of  the  execution  of  fuch  a  power,  and  poug.  762* 
it  has  been  generally  done  by  charter,  which  was  efteemed  fuffi- 

ticntf  without  an  a£t  of  parliament.  This  city  of  Norwich  was 
fo  made  at  one  time  or  other,  for  in  Bradley^ s  Treati/e  cf  Cities 
end  Boroughs  it  is  mentioned  as  a  borough,  and  part  cf  the  coun- 
ty of  Norfolk.  Henrv  the  Seventh  made  Chejl$r  a  county  of  itfclf, 
as  appears  by  4  Infi.  215.    4  Co.  33.  a. 

2.  Taking  it  then,  that  the  king  can  enlarge  any  city,  the  next 
queftion  is,  where  the  charge  of  repairing  bridges  within  fuch 
enlargement  lies.  The  ftatute  lays  no  abfolute  charge,  till  tlic 
bridges  are  in  decay ;  fo  that  when  the  ftatute  was  made,  though 
thefe  bridges  were  within  the  county  of  Norfolk^  yet  as  thejr 
were  not  in  decay,  the  ftatute  had  no  operation  upon  them,  be« 
fore  they  were  annexed  to  the  city  of  Norwich.  If  an  hundred 
were  to  be  made  at  this  day,  the  ftatute  of  Hue  and  Cry  would 
take  [dace  within  it.    So  the  prerogative  of  the  king  in  collating 

Vqu  L  O  n 
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to  a  benefice  void  by  the  promotion  6(  tl^e  incumbent  to  a  bi* 
flioprick  extends  to  a  new  created  parifli,  as  was  refolved  in  Dr. 
(tf}xSl^w«4i3.  Birci*$  cafe  in  Shower  (a),  where  there  are  many  inftances  of 
this  nature. 

3*  The  third  point  is,  whether  one  of  the  bridges  be  within 
the  annexed  bounds ;  the  words  are  ufque  adpontem  de  Harford  ad 
txteriorem  partem  rivi ;  and  that  will  take  it  in.  There  is  a  great 
difference,  where  ufque  ad  is  ufed  to  terminate  a  way,  and  where 
it  is  only  ufed  as  a  mark  or  defignation  of  any  confpicuous  place* 
Calvin  m  his  Lexicon  Juridicum,  fays  ufque  ad  is  fometimet-MH 
€lufionis  mta. 

It  is  objeAied,  that  the  defendants  having  pleaded  the  general 
iflue  could  give  nothing  in  evidence,  but  that  the  bridges  are  in 
repair ;  and  therefore  that  the  trial  fliould  have  been  in  NorfUh 
To  this  lanfwer,  that  generally  it  is  fo,  as  2  Lev.  iia.     i  Sid^ 
140.     I  Keb.  498.     I  Mod.  112.     3  Kei*  301.  becaufe  ^'hm 
facie  the  inhabitants  are  chargeable ;  and  if  they  would  difchaxge 
themfelves,  they  mud  do  it  by  fpecial  pleading,  and  not  upon 
the  general  iflue,  for  the  charge  on  the  inhabitants  is  a  common 
law  charge,  2  In/l.  70  u     i  Fent.2^6.     Butthefe  defendants 
were  not  chargeable  de  cotnmuni  jure^  but  the  county  of  Norfolk 
was ;  fo  that  &ey  are  not  obliged  to  find  out  who  ought  to  re- 
pair, as  they  are  when  prima  facie  the  charge  lies  upon  them» 
They  might  conteft  the  right  with  the  county  of  Norfolk  upoi^^ 
the  general  iflue  (as  indeed  they  did)  and  therefore  it  was  propfti^* 
to  carry  it  into  Suffolk^  the  next  county.     Faugh.  303.     a  XolT^ 
Mr.  576.     Cro.  Eliz.  664.     Gob.  420.     Palm.  loo. 

Rahy  contra.    This  information  is  grounded  upon  the  ftatut^^ 
now  the  ftatute  gives  the  jurifdi£tion  to  the  fefiions,  and  whe^^ 
a  ftatute  prefcribes  a  particular  method,  that  muft  be  followei^ 
Cro.  Jac.   643.     2  Roll.   Rep.   398.     4   Mod.   144.     a  Z^^,,  - 

702»  704. 

2.  The  city  and  county  of  the  city  muft  be  taken  to  be  ^^mi 

ftinft ;  and  if  fo,  then  the  citizens  only  have  appeared,  for  * ^ 

appearance  is  in  ncmine  omnium  inhabitantium  civil*  Norwici^  a nc 

tlien  the  iflue  is  not  well  joined. 

3*  It  is  a  mif-trial,  it  (hould  have  been  in  Norfolk.  Tha^K  if 
the  next  county,  and  intirely  difintcrefted ;  for  the  only  queft^»oa 
on  this  ifliie  is,  whether  the  bridges  be  in  repair,  for  that  o-^ly 
can  be  given  in  evidence  on  Not  guilty,  i  Vent.  256.  i  ^T^^* 
1 1 2.  And  on  the  record  it  appears  not  to  be  a  trial  in  the  a^  ^x.t 
county  i  for  tlic  vr////v  is  awarded  to  Suffolk  as  the  next  cours-ty* 
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Uorfoll  excepted,  and  there  the  trial  fliould  have  been,     i  Injl.    . 
125.    155.     I  R»ll.  Rep., 2^.     Dy.  279.     2  Roll.  Ahr.  596, 
597- 

I  agree,  the  king  may  annex  land  to  a  city  or  county  in  point 
of  jurifdi£lion,  but  not  in  point  of  charge ;  for  as  to  that  it  dill 
continues  parcel  of  the  old  county.  Ufque  ad  is  exclufive  of  one 
of  the  bridges.  As  if  I  prefcribe  for  common  ufqta  ad  MichaeU 
maS'dajy  I  have  no  right  of  common  upon  Michaehnas-day. 

Reynolds  replied*  The  charge  to  repair  is  at  common  law,  and 
upon  that  this  information  is  founded.  The  ftatute  gives  a  con* 
corrent,  but  not  an  exclufive  jurifdiftion,  for  here  are  no  nega- 
tive words,  nor  is  this  a  new  offence  made  by  the  ftatute,  and 
upon  thofe  grounds  it  is  that  the  cafes  went.  As  to  the  fault  in 
the  appearance,  which  was  defigned  as  a  trick,  the  inhabitants 
of  the  city  and  of  the  county  of  the  city  are  all  one,  for  they  arc 
commenfurate.  It  is  abfufd  to  fay  the  jurifdidion  of  the  county 
Ihall  be  abridged  in. point  of  intereft,  and  not  in  point  of  charge. 
The  city  has  the  land  annexed  to  them,  et  tranfit  cum  onere» 

C.  J.  They  who  arc  not  chargeable  of  common  right,  may  dlf* 
charge  themfelves  upon  Not  guilty :  and  if  fo,  the  trial  was  well 
Jn  Suffolk.     If  they  could  only  give  reparation  in  evidence,  then 
it  ought  to  have  been  in  Norfolk.    There  is  no  doubt  but  the  in- 
formation lies  in  this  cafe ;  and  as  to  the  appearance,  we  may 
take  them  to  be  the  fame  perfons.     It  feems  to  me  that  the 
fartheft  bridge  is  included,  for  it  extends  ad  exierioretn  partem  rivi. 
'JTherc  is  nothing  in  that  notion  about  diftinguifhing  between  ju* 
irifdidion  and  charge,  for  certainly  both  muft  go  together* 

Eyre  ].  inclined,  that  the  trial  was  right  in  Suffolk^  upon  the 
«:li{lin£lipn  taken  by  Reynolds.  Sed  adjournaiur  to  be  further  ar- 
^gucd.     And  at  another  day. 

Reeve  pro  rege.  Firft  exception :  That  no  information  lies  in 
-25.  R.  becaufe  the  22  H.  8.  gives  the  jurifdidion  to  four  juftices. 
^Cro.  Jac.  643.  2  RolL  Rep.  398.  4  Aiod.  144.  Anfwer.  I 
^^gree  thofe  cafes,  for  there  the  flatute  makes  a  new  offence,  and 
^^halks  out  a  particular  method ;  but  this  was  an  offence  at  com- 
■Kmon  law,  and  the  ftatute  does  not  give  an  exclufive,  but  only  a 
^woncurrent  jurifdi£tion.  Here  are  no,  negative  words,  though 
S  there  were,  it  has  been  held  that  negative  words  fliall  not  take 
away  the  jurifdiftion  of  this  court.  1  Sid.  359,  2  Keb.  340. 
II  Co.  64. 

O  2 

Second 
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Second  exception.  They  fay  this  cannot  be  taken  to  be 
information  at  common  law,  becaufe^t  layS)  that  the  defendant  ^^ 
dfb^ii  reparare  virtuU^  l^c.  and  concludes  contra  formam  Jiatu^  ^/^ 
Anfwer.     Such  a  conclufion  will  not  make  it  an  informa&on 
upon  the  ftatute;  for  nothing  is  here  alledged,  but  what  -^1}^ 
common  law  faid  before  i  and  fo  it  has  been  refolved  Crv.   ^ 
148.     Cro.  Car.   340.     2   Roll.  Ahr.  82.  //.  6.     If  a  ftatuto 
(hould  add  circumftances  to  a  common  law  ofFence,  yet  the   in* 
di£imcnt  need  not  conclude  contra  formam  Jiatuti.     i  Vent,   ij, 
I  Sid.  409.     2  Keb.  479. 

Third  exception.  The  information  Is  againft  the  inhabitantt 
of  the  county  of  the  city,  and  the  appearance  for  thofe  of  the 
city  only.  Anfwer.  Throughout  the  whole  record  the  inhaU* 
tants  of  the  city  and  county  of  the  city  are  taken  notice  of  to  be  ■ 
the  fame.  The  bounds  of  the  city  and  county  of  the  city  are  gc 
nerally  the  fame,     i  Roll.  Ahr.  803.  ^A  6. 

Thefe  are  all  the  exceptions  taken  to  the  information  and  prc^-* 
ceedings.  I  come  now  to  the  fpecial  verdiA^  upon  which  tvr^ 
points  have  been  raifed. 

I .  Whetlier  thefe  bridges  are  within  the  annexed  boundarie  ^^ 
for  the  defendants  fay  that  ufque  being  terminus  ad  quem^  and  ^=^ 
terminus  a  quo^  all  the  bridges  are  excluded.     There  can  be  i^^^ 
difpute  but  that  two  of  the  bridges  are  included.     The  quefti(^^^ 
turns  upon  the  third,  ujque  ad  pontcm  de  Harford  nd  exteiwtr^'    ^ 

partem  rivi :  this  ufquc  ad  is  only  ufed  to  (hew  the  circumfcrcng =^ 

for  the  other  words  take  in  the  river.     Now  if  it  be  taken  cxd ^ 

fivcly,  then  the  whole  breadth  of  the  bridge  all  round  muft  ^Mb( 
excluded :  words  have  been  taken  inclufively  according  to  the  fu— ^b< 
4laft.  1x2.  jcfl:  matter.  5  Co.  7.  loj.  in.  6  Co,  62.  67.  i  Fent.  SQ^B^ 
3  Keb.  594.  3  Leon.  211.  The  bridges  were  only  mentioai^^cc 
as  notorious  places. 

a.  They  fay  here  is  a  mis-trial,  for  on  Not  guilty  the  defei^^^ 
ants  could  give  nothing  in  evidence,  but  that  the  bridges  arc         in 
repair,    and  therefore  the  trial   (hould  have  been  in  Norf^S^* 
Anfwer.     Defendants  by  not  denying  our  fuggellioni  have       ^• 
mitted  the  queftion  to  be,  whether  the  city  or  county  ough^      to 
repair.     The  cafes  cited  of  the  other  fide  arc  only,  that  the  y-J^a* 
fon  chai^eable  de  communi  jure  (hall  not  give  evidence,  diat     ^^ 
other  is  bound  ratiotre  tenura^  but  that  is  not  our  cafe.     If  a    ^f^ 
ri(h  be  indifted  for  not  repairing  a  highway,  you  muft  pro^^  it 
to  be  a  highway,  that  it  lies  within  the  pari(h  and  that  it  is  <^wt 
•f  repair  \  and  if  there  be  a  failure  in  either  of  thefe,  the  dc^ 
^  fenckuia 
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Icoihots  muft  be  acquitted.     9  H,  6. 62.   Bro.  General  IJfue  52, 
J3»94.    34  H.  6.  43.     Shaw.  270. 

Bnmihfifajte  Serjeant  contra.  I  fliall  fpeak  only  to  the  point 
tf  the  mis-trial^  and  upon  the  information. 

As  to  the  firft :  no  admifllon  of  the  parties  can  aker  the  law. 
It  muft  appear  to  the  court,  that  the  queftion  is  of  fuch  a  nature, 
as  to  draw  the  trial  out  of  the  proper  county.  2  Cro.  597, 
iWr.  311.  Here  the  only  queftion  is,  whether  the  city  of  iVbr- 
wkb  is  bound  to  repair,  for  they  cannot  throw  it  any  where  elfe, 
vklioDt  fpecial  pleading.  3  Keb.  301*  I  Mod*  II2.  3  Kct. 
J70.    2  i?o//.  Mr.  S91*pl-  '• 

Secondly,  I  agree  the  information  would  have  laid  as  at  com- 
QOQ  law,  if  that  method  had  been  purfued ;  but  here  they  make 
^  a  ftatute  offence,  and  therefore  they  ought  to  have  purfued 
dte  ftatute  remedy. 

The  whole  court  were  unanimous  for  the  King  upon  all  the 
points,  but  the  mis-trial.  As  to  which  the  C.  J.  Powys  and  Eyr$ 
Were  of  opinion,  it  was  well  in  Suffolk :  for  the  queftion  naturally 
^riiies,  whether  the  bridges  are  in  Norfolk  or  Norwich  \  and  the 
v^ult  of  that  is,  that  either  the  one  or  the  other  is  bound  to  re- 
pair; and  Not  guilty  puts  all  in  ifTuc :  there  was  no  other  way 
to  make  this  appear  upon  record,  but  by  fuggeftion  *,  which  not 
beii^  denied,  it  is  as  well  as  if  it  had  appeared  by  fpecial  plead- 
ing. And  it  {hall  not  be  in  tlie  power  of  the  defendants,  to  dif- 
appoint  the  King  of  a  proper  trial,  by  their  refufing  to  plead  fpe- 
oily.  Forte/cue  J.  contra^  thought  tlie  right  ought  not  to  be  tried 
in  this  iflUe.     Etfic  adjoumatur. 

The  caufe  came  now  to  be  fpoke  to  upon  the  fingle  point  of  The  fcneni 

uC  mis-trial.  i^uc  goes  to  the 

fituation  as  well 

dejbyre  Serjeant  pro  rege.  The  defendants  in  this  cafe  might  bridges  where 
JHit  us  to  p/ove,  in  what  county  thefe  bridges  lie ;  and  then  tlie  ^^  charge  is  of 
^ght  of  repair  is  a  confequence,  wherefore  the  trial  is  right  in  ^*^™"**'*  "* 
^ffMm     They  could  not  fafely  plead  the  fpecial  matter,  becaufe 
't  will  amount  to  the  general  iflue,  and  fo  be  demurrable.  34  if. 
^«  28.   43.     Bro.  Iffue  53.      18  i/.  6.  21.     Fitzh.  Aclknfur 
nfici.  4,   19  /f.  8,  9*     2  Roll*  Abr.  683.     The  defendants  might 
*^ave  proved  thefe  to  be  private  bridges  on  Not  guilty.     1  Vettt. 
^56.     The  refolution  of  the  cafe  of  the  [b)  King  v.  Inkab,  Horn-  (^)  port.  254. 
J^  was  contrary  to  the  opinion  of  Holt  C.  J.  in  Sbozv.  270.  for  4W<«i-  3'« 
-Cyr/,  Dolbin  and  Gregory  denied  tlie  diftinftion,  though  the  re-   ^^^"^1%}' 
^ner  takes  no  notice  ot  it.     Mich.  &  fV*^»  Rex  v.  Inhab.  Ireton. 
O  3  The 
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The  reafon  of  this  fuggeftion  was  to  prevent  delay,  and  is  the 
fore  to  be  favoured,  (ince  it  hinders  the  defendant  from  cfa 
lenging.  If  he  conYefles  (as  he  has  done  here)  the  truth  of  1 
fuggeftion ;  then  he  is  eilopped :  if  he  denies  it,  that  dental 
entered  of  record,  and  after  that  he  {hall  never  come  and  allec 
that  matter  as  a  fault.  There  is  no  other  wajr  to  come  at 
truth  of  this  fzCt,  but  by  putting  him  to  confefs  or  deny  it, 
it  is  not  a  matter  ifluable,  2V/.  per  Pais  140,  Plow.  74, 
10  H»  6.  54*  14  H.  6.  2.  Nient  dedire  Amounts  to  a  c 
feffion,  though  it  does  not  go  on,  fore  verum  concedity  as  fc 
of  the  entries  are :  this  confeflion  is  as  much  an  eftoppel,  as 
Salk.  310.  where  an  executor  fuffered  judgment  by  diclault,  s 
then  was  eftopped  to  fay  he  had  no  aflets. 

Pengellj  Serjeant  contra*  The  matter  of  this  fuggeftion  d( 
not  warrant  the  award  of  the  venire  into  Suffolk.  It  is  not  avcrr 
the  county  of  Norfolk  is  concerned,  but  only  by  way  of  conci 
fion,  ideoque^  which  is  not  fupported  by  the  premifles.  I  agr 
the  (ituation  might  have  been  contefted  at  the  trial.  The  coi 
might  have  refufed  tliis  fuggeftion,  as  was  done  in  Deltne*^  ca 
60  2  Roll.  Abr.  S91*P^'  *•  If  ^^^  j^^y  ^^^  come  out  of  Norfo 
we  could  not  have  challenged  tlie  array.  Hard.  311.  Cafe  1 
difturbing  the  plain tiflF in  taking  the  profits  of  a  judge  of  theft 
riff's  court  in  London  :  on  Not  guilty,  it  was  fuggeftcd,  that  l 
office  was  grantable  by  the  mayor  and  aldermen,  and  prayed  t 
venire  to  the  next  county.  But  Hale  C.  J.  refufed  to  award 
becaufe  it  did  not  appear  by  necclTary  colleftion  from  tlie  recoi 
that  the  title  of  the  mayor  and  aldermen  to  fill  up  this  ph 
would  come  in  qucftion.  Though  the  fituation  may  come 
queftion,  yet  that  does  not  determine  the  right ;  for  the  defci 
ants  will  be  acquitted  without  trying  the  right,  fo  that  is  no 
matter  within  the  extent  of  this  fuggeftion,  *  Befides,  this  is  0 
matter  of  law,  whereas  fuggcftions  ftiould  be  of  matters  of  f: 
only,  Co^  Ent.  59,  60.  2  Rd.  Abr.  597.//.  8.  i  Fent.  [ 
90.  ^0  warranto  28.  Nient  dedire  alone  is  not  a  confefli< 
Cre.  Jac.  547.     Dy.  367.  pL  40. 

C,  J,  fince  it  is  admitted,  the  fituation  may  come  in  queftic 
that  will  by  way  of  confequence  determine  the  other  point,  m 
ought  to  repair ;  and  therefore  the  trial  could  not  be  in  Norf 
I  take  nient  dedire  to  be  as  much  a  confeflion,  as  cognovit  action 
The  matter  of  law  in  the  fuggeftion  arifcs  neceflarily  out  of 
matter  of  faft,  and  without  it,  would  not  be  compleat. 
which  Pcivys  ].  agreed.     Et  per  Eyre  ].     On  Not  guilty, 
defendant  may  controvert  every  thing  the  profecutor  is  bound 
;  prove.     He  is  bound  to  prove,  where  the  bridges  lie,  and  the 

'v  Vixc  Norfolk  was  an  improper  county.     If  a  man  would  difcha 

him 
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luifkfelf  upon  a  particular  account,  he  muft  plead  it  fpcciatly; 
hat  not  where  the  common  right  is  his  defence.  If  a  man  is 
.dbrged  to  repair  ratione  tenura^  he  may  throw  it  upon  the  parifli 
Ij  toe  general  ifliie*  The  fame  fuggeftion  was  made  in  .Sir 
ikbard  OnJkmf%  cafe,  and  no  exception  taken. '  There  is  judg* 
ment  entered  in  that  cafe  of  Homfey^  Paf.  2  JT.  (^  M,  rot.  31. 
and  in  the  debate,  as  I  find  in  my  ndtes,  Hoh  C.  J.  faid,  the 
defendants  might  (hew  it  not  to  be  a  highway. 

ForUfcue  J.  thought,  parcel  or  not  parcel,  could  not  be  given 
In  evidence  on  Not  guilty:  for  i  Mod.  iia.  Hale  C.  J.  faid^ 
Not  guilty  goes  only  to  the  repair  or  not ;  fo  that  as  to  all  other 
qoeflions  the  defendant  muft  plead  fpecialjy.  And  Parker  C.  J. 
held  fo,  Mich,  iq  Jnn.  There  being  three  Judges  to  one,  Ju*  ' 
tcimnfroregi. 
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5  Georgii  Regis,     In  B.  R. 


Sir  John  Pratt,  K»t,  Lord  Chief  Jupce, 
Sir  Littleton  Powys,  JTw/.  ^ 

Sir  Robert  Eyre,  Knf,  ^Ja/licef. 

Sir  John  Fortefcue  Aland,  Knt.       ^ 
Nicholas  Lechmere  Efquire,  Attorney  General, 
Sir  William  Thompfon,  Knt,  Solicitor  Generals 


Dominus  Rex  veif.  Nixon. 

Infermttion  not  ^T^  H  E  court  refufed  to  quafli  an  information  upon  motioni 
to  be  qu^cd  on  J^  which  had  been  exhibited  by  rule  of  court ;  Eyre  J.  ob- 
hdd"foby^7r  ^^^ving,  that  fuch  informations  are  amendable  (i).  i  SiJ. 
c.j./f;7.8/r.3.  252.  54, 

to  be  giuihcd.     I  Selk,  372.  and  he  affirmed,  the  infonnatioo  in  FHinHm*t  caie,  i  Sid.  15s.  was  denied 


(1)  Pojl.  871.  Rex  V.  Charkfworth. 


Dominus  Rex  verf.  Jones. 

Attachmtnt  afe.  rxi  H  E  defendant  having  treated  the  procefs  of  the  court  con- 

miK^n^id^Sc      Jl     temptuoufly,  an  attachment  went  againft  him,  without  a 

riflP ordered  to     ^ule  to  (hcw  caufe,  f according  to  Salk.  84.)  and  there  being  in* 

^^  t^*  timations  that  he  relied  on  the  aflillancc  of  his  fellow  workmen 

to  refcue  him,  the  court  fent  for  the  flieriff  of  MiddlefcK  into 

court,  and  ordered  him  to  take  v^  fulEcient  force. 
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Between  the  Pariflics  of  New  Windfor  and  White  Walthiim. 

70HN  Pijey^  being  legally  fettled  in  the  parifli  of  JTA//^  Certi£catc  con* 
Waltbam^  where  he  had  lived  two  years  with  a  woman  who  ^A^SIac  \^tt 
was  reputed  his   wife,    went  with   a   certificate   from    fVhite  it  m  xo tUfilU 
Waltbamf  owning  them  as  man  and  wife,  into  the  parifli  of  Ne^u  ^ef«n  ««»- 
Windfor^  where  they  had  fix  children.     Then  the  man  dies,  and  cSf.^of  Sck  aoA 
tbc  woman  fwcaring  they  had  never  been  married,  the  juftices  Rem.  p.  91. 
adjudge  the  children  to  he  baftards,  and  fettled  in  New  Windfor  ?®' '**: 

JO,  '  J       Fort.  304. 

where  they  were  bom.  f  oley  197.  S.  <;« 

Rieve  moved  to  qua(h  the  order,  becaufe  the  evidence  of  the 
mother  ought  not  to  be  admitted,  and  becaufe  the  certificate  was 
coDcluGve  to  the  parifli  of  White  Walthamy  to  fay  they  were  not 
man  and  wife.  For  as  no  parifli  can  refufe  a  certificate-man^ 
tberefore  whatever  is  the  import  of  that  certificate  muft  be  bind«» 
iog,  eife  it  would  be  hard  to  get  rid  of  fucli  people* 

Torie contra.  It  is  a  rule,  that  baftards  are  fettled  where  bom; 
and  I  believe  it  will  not  be  pretended,  that  the  baftard  of  a  cer-> 
tificate-man  can  be  fent  back  with  him.  But  the  only  queftion 
will  be,  whether  the  legitimacy  of  the  marriage  could  come  in 
ficftion  at  the  fefllons.  As  to  the  exception  about  the  mother's 
Cfidence,  I  take  it  not  to  be  n^terial  in  this  court,  what  evi- 
dence the  fefTions  went  upon.  If  the  juftices  give  an  infuflicicnt 
icafon  for  their  adjudication,  yet  that  is  no  ground  to  quafli  the 
crdcr.  Their  adjudication,  that  fuch  a  place  is  the  place  of  the 
bft  legal  fettlement,  is  conclufive  to  this  court,  though  they  fliew 
in  the  face  of  the  order  an  a£t  which  in  law  will  not  gain  a  fet- 
tlement; for  they,  and  they  only,  ^re  judges  of  the  faA,  and 
tlus  court  only  declares  the  law  arifing  from  that  fa£l.  If  a 
jury  finds  not  only  the  faft,  but  the  evidence  of  it  5  yet  you  put 
the  evidence  out  of  the  cafe,  without  determining  whether  it  be 
fofficient  or  not,  and  adjudge  upon  the  faft  only.  The  mo- 
ther's evidence  b  good,  fur  flie  is  a  ftranger  quoad  the  pariflu 
Salk.  478. 

As  to  the  certificate,  that  cannot  enure  by  cftoppel  as  a  deed* 
The  feffions  are  quaji  a  jury,  and  not  bound  by  eftoppels.  4  Co. 
53.  b.  SaJim  276.  Adjournatur ;  and  the  laft  day  of  the  term 
ibe  Chief  Juftice  delivertd  the  opinion  of  the  court. 

C.  J.  Wc  are  all  of  opinion,  that  the  certificate  is  conclufive 
to  the  parifli  of  White  WaJtham,  and  they  are  not  to  be  admitted 


(I)  Fidf  Rex  ?•  Hiadcomt  f^J.  U33.     Rur.  S.  C.  253-  S.  P. 

to 
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to  difpute  the  validity  of  the  marriage,  and  therefore  the  fix  chil« 
drcn,  be»ng  actually  chargeable  ta  New  WindfoTj  muft  be  fcnt 
Baftard  of  a  ccr-  back  to  JVhiie  Walikam.  ^  There  is  no  doubt  but  the  baftard  of 
tific4tc-man  fct-  a  ccrtificate-man  is  fettled  in  the  place  of  his  birth^  for  he  is  not 
s^kl'Vrl.****'"'  ^"^^  ^"  *^"^  *^  ^^^^  follow  the  fettlemcnt  of  his  father  or  mo- 
p^.  1163!  ther,  neither  Is  he  his  or  her  child  within  the  iotentioa  of  the 
Tria.  1 5  Ceo. s.  ftatute,  fo  as  to  be  fent  back  with  the  parents 


Dominus  Rex  verf.  Corrock. 

Sufficient  t9  TNdiftment  for  not  repairing  a  highway,  which  the  defendant 
•harg:  a  man  to  JL  was  obliged  to  do  ratiotie  tenura  of  a  certain  houfe,  which  in 
fcptir,  rat'wM  another  place  is  mentioned  to  be  the  manfion-houfe  of  the  do 
;j";;''^^^*'^fcndant. 

Torle  objefted,  that  by  5  //.  7.  3.  it  appears  that  the  occupier 
and  not  the  owner  is  chargeable  to  repairs  of  the  highway^  and 
therefore  the  indiftment  fliould  have  been  ratione  tentir^  fiut^ 
for  it  may  be  this  houfe  is  let  to  another,  and  cited  Noj.  93« 
LaU  206. 

Et  per  curiam^  (upon  conGderation)  there  is  no  necelEty  to  lay 
it  fo,  for  ratiene  tefiura  implies  it  to  be  fuch  a  tenure,  as  makes 
him  chargeable.  And  fo  it  w*s  held  i  Vent.  331.  Rex  v.  ftf«- 
Jhawy  which  is  entered  Mkh.  29  Car.  ^.  rot.  12.  There  he  was 
charged  ratione  tenure  quorundam  terrarum  et  tenementorunij  and 
the  exception  was  taken,  for  want  oifuorum^  and  the  indidlment 
held  well  enough.  But  if  it  were  neceflary  to  fay  yir-r,  wc 
think  it  is  implicitly  averred,  by  calling  it  afterwards  his  manCon* 
houfe  \  fo  quacunque  via  data^  the  indi^ment  is  well  engugh. 


Argyle  verf.  Hunt. 

Ko  prohiWdoa   T    I B  E  L  in  tlie  fpiritual  court  for  the  word  whore^  whiclk^ 

^ugh  word  *'  -*-'  "I^^"  ^^^  ^^^^  ^^  ^^  ^^^^^  appeared  to  have  been  fpoken  \xx^ 
mtbore  appears  to  Lctidofiy  and  after  fcntence  Corbet  moved  for  a  prohibition,  be— ^ 
ht  fpokc  in  caufe  the  defeft  of  jurifdiftion  appeared  in  the  libel  itfelf,  andL 
Jwuw,  S.  C.  ^^  ^^"'^^  ^^^^  judicially  take  notice  of  the  cuftom  of  Lofuhm^ 
Citea3Atk.'5a!  where  an  aflion  lies  for  the  word  wA^r^,     Show.  301.  22^^ 

t^'V^Ah  ^  ^^^*  ^^'^^  55°'  ^  ^^'^*  ^*^*  ^9*  '  ^^*  *'^'  *'•  ^9" 
,"  ^    "^       •  I  Injl.  96.  h.     Kettlby  contra.     It  is  now  too  late,  and  it  (hould 

have  been  pleaded  below.     Lutw.  1023.     Et  per  curiam^  Th^ 

rule  is,  that  you  fhall  never  alledge  matter  dihors  the  libel  as  » 

ground  for  a  prohibition  after  fentencCi  but  the  foundation  o( 

our  granting  it  muft  arifc  out  of  the  libel  itfelf  in  defedl  of  ju* 

rifdidtion* 
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rirdi£lion.     And  if  there  be  a  defeft  of  jurifdiftion  appearing  in 
the  libel,  then  the  party  never  comes  too  late,  for  the  fentencc 
and  all  other  proceedings  are  a  mere  nullity  ( i  )•     But  where 
the  fpiritual  court  has  an  original  jurifdi£tion,  which  is  to  be 
taken  from  them  upon  account  of  fome  matter  arifing  in  the  fuit, 
as  for  defeft  of  trial ;  there  after  fcntence  the  party  (hall  never 
have  a  prohibition,  becaufe  he  himfelf  has  acquiefced  in  their 
manner  of  trial,  which  is  a  waiver  of  tlie  beneRt  of  a  common 
law  trial*     It  is  true,  thefe  words  appear  to  be  fpoke  in  London, 
but  how  does  the  cuftom  of  London  appear  to  us  ?  There  is  no- 
thing of  that  in  the  libel,  and  though  we  have  fuch  a  private 
knowledge  of  it,  that  upon  motion  we  do  not  put  the  party  to 
produce  an  affidavit,  bccaufe  the  other  fide  never  difputcs  it ;  yet 
we  cannot  judicially  take  notice  of  it,  and  if  any  body  will  infill 
on  an  affidavit,  we  muft  have  it  in  every  cafe  (2).     It  was  never 
Icnown,  that  the  court  judicially  takes  notice  of  private  cuftoms, 
but  they  are  always  fpecially  returned.     Mich,  9  j^nn.  Stone  v. 
I^ovjier.     There  was  a  prefcription  for  the  pariihioners  to  repair 
the  fences  of  the  church-yard,  and  after  fentence  they  came  and 
luggefted,  that  the  reflor  was  bound  to  thofe  repairs,  and  that 
ahe  fpiritual  court,  in  as  much  as  the  prefcription  was  not  ad- 
xnittcd,  had  no  power  to  proceed ;  but  the  court  held  they  came 
too  late  after  fentence  (3),     A  prohibition  was  denied. 


(1)  Smith  V.  LangUy^  Caf.  temp,  (3)  Vide  Cook  v.  HlngfieU^  ftoft, 

JIard.lXJ,     Head et  ux\v-  IVin-  555.      Fort.i^j.     Bu^^inw,  Ben^ 

Uer,  Bunb.  111.    Paxton  v.  Knight^  «//,  4  5«rr.  2033.     Full  y^ Hutch" 

I  Burr,   314.      Full  v.   Hutchins^  ins,     Crjap.    j^22,        Blacquire    v. 

Cffwp.  4*^2.  Ha^wkinsi  Doug,   364.     But   it  is 

(z)  Hartopy,  Hoarcpoft.ii^-j,  there  laid  down,    that    where   a 

Surhy  et  ux',   v.   ITork,    And,   7.  cuftom  of  London  has   been  once 

JUnds  V,  Thompjon,  ib.  299.    Dri-  certified «  the  court  mull  take  no- 

'^er  v.  Diiver,   ib,  304.     Tbryo-  tice  of  it,  and  need   not  have  it 

T.  Eaftnukk,  4  Burr.  2052.    Bug^  certified  over  again. 
jln  v.   Bennett    ib,   2035.     Caton 
y.  Burton,  Cowp.  330. 


Bellew  verf.  Aylmer. 

IN  a  yrwyirw/ againft  an  executor,  execution  was  awarded,  Tn  f^'if^dtn 
and  then  the  record  went  on  with  a  conjtderatiim  ejl  eiiamy  H^^^  cxccucbi^ 
that  the  plaintiff  fliould  have  cofts.     It  was  admitted,  that  the  wr^s^Lawif 
8  {^  9  W^.  3.  r.  10.  which  gives  cods  on  zfcireficias^  does  not  Coft»  165. 
extend  to  executors,  and  therefore  the  judgment  for  cods  was  What  juJfment 
erroneous*     But  then  it  came  to  be  the  queftion,  whether  the  P*y  ^  rcverfe4 
court  fliould  rcvcrfe  the  whole  judgment,  or  only  qucad  tlie  cods.  In  piltOTiyT*^ 

And 
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And  Fazakerley  for  the  executor  infifted  to  have  it  reverfed  tn 
iotoy  for  that  it  was  one  imire  judgment^  on  which  they  could 
not  have  feveral  executions*  Cro*  Eiiz»  162.  There  were  da<« 
mages  given  to  the  crown  in  a  quare  impedit^  and  the  judgment 
reverfed  in  ioto.  So  is  i  Leon*  149.  Jtl/en  74.  If  one  defend-^ 
ant  dies,  and  judgment  is  againfl  all ;  it  mud  be  intirely  reverfed, 
I  RolL  Abr.  775.  pi*  2.  2  Keb.  6g6.  i  Roll.  Abr*  775*  pi.  4, 
I  Vent.  27.  39*     Cro.  Can  471*    Sails*  24. 

Reeve  contra.  If  the  record  had  (lopped  at  the  awarding  of 
execution,  no  doubt  but  all  would  have  been  well  enough.  And 
then  when  it  goes  on  with  a  confideratum  eft  etiam^  that  is  a 
diftin6^  independent  judgment,  and  may  be  reverfed  without 
afie£ling  the  other.  If  part  of  the  words  laid  are  not  a^on- 
able,  and  feveral  damages  are  given^  judgment  (hall  be  reverfed 
in  part  only.  Hob*  6.  {fed  vide  Salk.  24.  that  cafe  denied  for 
f  189  ]  law.)  2  Cre.  343.  Moor  708.  Cro.  EL  538.  I  agree  the 
cafe  in  Hob*  is  denied  in  2  Cro*  424.  But  the  reafon  on  which 
it  was  denied  doth  not  impeach  the  authority  of  it  as  to  my  pre- 
fent  purpofe  in  this  cafe,  where  there  are  two  difierent  judg-« 
ments.  i  RolL  Abr.  776.  //.  7.  5  Co.  58.  As  to  the  cafo 
Salh.  24.  my  report  differs  from  it,  for  I  took  the  damages  to  b^ 
feveral,  but  he  reports  them  to  be  entire* 

•  Saand.  ifj*  Per  Curiam  9  Conjtderatum  eft  etiam  does  not  disjoin  it  at  all.  If 
I  Sid«  357.        2,  man  declares  for  two  ten  pounds,  it  is  the  fame  thing  whether 

the  judgment  be  entire  for  20/.   orfeverali  for  each  10 /•  Ad-^ 

joumatur. 

And  HiL  7  Geo.  without  farther  argument  it  was  reverfed  as  to- 
|«iil.Ei»t.ft33.    cofts,  and  affirmed /n?  reftduoy  on  the  authority  of  Green  v.  JVal-^ 

\si!^ii^S.C.  '^>  ^*^-  '3  ^^^  3*  ^^^*  ^^"  ^"^  adjudged  in  B*  R.  Trin.  2  Ann^ 
°  *  'on  error  out  of  Ireland :  It  was  reverfed  as  to  cofts,  and  aiErmedL. 

as  to  the  reft(i). 

( I )  Henriques  v.  Dutch  Weft-  India    pojl.  97 1 .  Knox  v.  Qtfielfoo,  3  Burf^ 
€ompany,  p9fi.%o%,    Kent  v.  Kent ^     ^7^9' 

Dominus  Rex  verf.  Inhabitantes  de  South-Marftoo. 

In  «rieri  •frt^  'TH  ^  ^  order  run,  **"  Whereas  J.  Charlnvood  and  his  wife  tr 
nioyai  it  is  not  J^  *<  come  into  your  parifli  endeavouring  to  fettle  them/elves 
Btceflary.to  fay,  u  contrary  to  law,  and  are  likely  to  become  chargeable  :  Thcfe 

tne  party  11  cmre  ..  .'-  ,  '  «/••  i^»      . 

Into  the  piriA.    **  arc  therefore  to  require  you,  to  convey  the  faid  Ckarlwood  2nd 
iQ  Vin.  Abr.'      «  his  wiitfrom  your  faid  parilh  to  the  parifli  of  A.  iic* 
♦•"■'•"•••  Hart!:, 
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Martin  moved  to  quafli  the  order,  for  the  incertamty  whethcf 
the  haiband  or  wife  came  into  the  parifh,  it  being  in  the  fingu« 
lari  when  it  (hould  have  been  in  the  plural  number  j  and  cited 
Sa/k»  122*  where  an  order  of  two  juftices  was  1/0/^,  and  qua(hed« 
yW«.  1 1  Amt.  Regina  v.  Inghanty  infultum  fecit  againft  two  dc- 
fendantSy  and  held  ill.  2  Keb.  51. 

Httjfej  cmtra.  The  Angular  number  will  fcrve  for  hufband  and 
wife,  though  for  no  others.     The  cafe  of  an  indidlment  will  not 
govern  this,  for  that  is  always  conilrued  ilridly,  but  thefe  have 
a  liberal  conftrudion.     Nor  is  the  cafe  in  Salkeld  at  all  applica^ 
ble,  for  there  tlie  fault  was  in  the  adjudication  itfelf,  but  here  it 
is  oinly  in  the  complaint.     I  fee  no  more  neceflity  to  (liew  them 
in  the  parifli,  than  there  is  to  fay  did  not  take  10  /.  per  anntwi^  or 
tcnic  a  pari(h  office  which  is  never  required.     But  if  it  be  necef- 
fiuy,  it  appears  fufficiently  upon  the  whole  order.     It  is  faid,  en- 
«leavouring  to  fettle  themfelvesy  and  that  they  are  likely  to  become 
«:hargeable,  and  then  they  are  ordered  to  be  removed ^r^/Ti  tlie 
-pariflu   Et  per  Pratt j  C.  J.  I  do  not  think  it  neceflary  to  (hew 
^ey  came  in,  but  only  an  endeavour  to  fettle ;  for  that  may  be 
"^ivhcrc  the  party  never  came  in,  as  the  cafe  of  children  born  in 
^nc  parifh,  when  the  fettlcment  of  the  parent  is  in  another.    But      [   im  ] 
if  it  were  neceflary,  it  is  implicitly  fet  forth,  which  in  the  com- 
plaint b  fufficient.     To  which  Powys  and  Eyre  Juftices  agreed. 
J£t  per  Forte/cue  J.  The  only  two  things  requifite  for  the  Juftices  Compiamt  our 
to  adjudge,  is  the  place  of  the  laft  legal  fettlement,  and  that  the  ^^.  ^»  *»y  *»- 
-party  is  likely  to  become  chargeable.    And  thefe  muft  be  pofitive,  Sotthcidjudka-. 
though  as  to  the  complaint  it  is  well  enough  to  take  it  by  implica-  tioo. 
"don.     This  is  notfalfe  grammar,  as  doth  was  in  Wejfh  cafe  (a)  u)  Rcnntr. 
ior  it  is  common  for  Latin  authors  to  put  the  fmgular  number,  Wefton,  2  Li* 
where  there  are  two  nominative  cafes.     Horace  fays,  Deturmbij  ^y**  '«97' 
J^cus^  b^ra.     If  it  were  neceflfary  to  ftrain  a  point,  we  might  refer 
ixtothe  hufband,  and  then  the  wife  will  follow  of  courfc.     The 
order  was  confirmed. 


Domlnus  Rex  verf.  Munden. 

ORDER,  reciting  that  Munden  had  a  good  fortune  with  his  J^an  iio€bMii# 
wife,  and  that  her  mother  was  poor,  therefore  he  is  order-  ^.^"^Jj" 
cd  to  provide  for  her.     And  in  maintenance  of  the  order  x  Bulft.  l^^J^t^i^k 
——and  2  Btilft.  345.    Styles  iZ^.  were  cited.     Et  per  Pratt ^Ktm.^^i. 
C.  J.  On  confideration,  we  are  all  of  opinion,  that  the  fon-in*-^*-  '*3- 
law  is  not  bound,  either  within  the  words  or  intent  of  the  fta-  pdcy  58?y.C# 
tutc,  which  provides  only  for  natural  parents.     By  the  law  of  1  B«ra*i  juft* 
nature  a  man  was  bound  to  take  care  of  his  own  father  and  mo-  ^f  ^' 
ther  i  but  there  being  no  temporal  obligation  to  enforce  that  law 

oE 
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of  nature,  it  was  found  neceflary  to  cftabllfli  it  by  afl:  of  parlia* 
ment,  and  tliat  can  be  extended  no  farther  than  the  law  of  nature 
went  before,  And  the  law  of  nature  does  not  reach  to  this  cafe. 
As  to  the  cafe  in  i  Buljf.  it  is  plain  the  word  mi  was  left  out  bnlyby 
miilake,  for  the  fenfe  of  the  claufe  leads  you  to  read  \t  mi  obliged^ 
and  befides  the  judges  were  divided.  The  cafe  indeed  in  2  Bulfi, 
is  an  authority  in  point  as  far  as  it  will  go,  but  that  is  no  judicial 
authority,  only  a  cafe  at  a  judge's  chamber.  The  fame  was  alfo 
faid  obiter  in  the  cafe  of  The  ^leen  v.  Fane^  Pafch.  i  o  Ann*  but  it 
never  came  judicially  before  the  whole  court  till  now.  And 
therefore  as  it  is  res  integroy  we  are  of  opinion  the  order  muft  be 
.quaflied  ( i ). 


(i)  That  the  flatate  does  not 
oblige  the  maintenance  of  any  re- 
lation who  is  out  of  the  ]ine  of 
confanguinity,  Fide  Rex  v.  Be- 
fr*iiret  2  Ld.  Raym,  1454.  Rex 
V.  KempfiH^  I  Bott  by  Conft  324. 
//.  4 1 0-     PoJI,  95  J .    ff'aodfok'd  and 


Lilburrty  ii,  pi,  411.  and  TuU  y, 
Harrifon,  4  Tnm  Rep,  II 8.  in 
which  lad  it  is  ftaced  as  appearing 
from  the  record  of  this  cafe,  that 
the  wife  was  alive  when  the  order 
was  made. 


Man  not  cnmi- 
Daily  anfwcrable 
for  a  cafual  da- 
mage done  to 
another. 


C  191  J 


Dominus  Rex  verf.  Gill  &  al\ 

INdi£lment  for  Growing  down  fkins  into  a  man's  yard,  which 
was  a  public  way,  per  quod  another  man's  eye  was  beat  out. 
On  the  evidence  it  appeared,  the  wind  took  the  flcin,  and  blew 
it  out  of  tlie  way,  and  fo  the  damage  happened.  The  Chief 
Jufticc  remembered  the  cafe  of  the  hoy  [ante  128.)  and  that  ia 
Hob*  134.  where  in  exerciflng,  one  fold ier  wounded  another^ 
and  a  cafe  in  the  year  book,  of  a  man  lopping  a  tree,  where  the 
bough  was  blown  at  a  dillance  and  killed  a  man.  And  in  the 
principal  cafe  the  defendants  were  acquitted. 


The  Attorney  General  verf.  Ellifton  et  al*.    In  Scaccario. 

If  the  pica  con-  qCIR  K  facias  on  a  bond  conditioned  to  tranfport  coffee,  and 
tains  mailer  oi  O  j^qj  rclaud  it.  The  defendant  as  to  part  pleaded  the  ftatute  of 
.Moughforthc  equity  of  Hen.  8.  That  he  did  not  tranfport  thccoflFec,  becaufe 
piajncift'in  all  when  it  was  in  the  (hip,  one  of  the  officers  of  the  cuftoms  came 
**''"»^^^f<^' on  board  and  feized  the  cof^^ie,  and  carried  it  back  to  London: 
£/y  the  excufe"  that  whcn  it  was  cleared,  he  continued  the  voyage,  till  he  met 
33  H.  8.  c.  39.  witli  a  tempell,  in  which  both  fliip  and  coffee  were  loft.  And  as 
^  3J»  to  the  refiduc  of  the  coffee,  he  pleaded  it  was  never  relanded. 

The  Attorney  General  replies,  that  the  feaure  was^  becaufe  the 

coffee 
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cofice  was  unfhipped  with  an  intent  to  be  relanded ;  and  on  a 
tnverre  of  this  they  are  at  i^ue,  and  it  is  found  with  the  King.  . 

It  was  moved  in  arrcft  of  judgment,  that  here  was  an  imma- 
terial iffuc,  for  the  bond  being  only  not  to  rcland,  the  replication 
only  difclofcs  evidence  of  an  intent  to  rclnul,  which  is  not  fufli- 
cknt  to  fubjeft  him  to  the   penalty.     On  the  other  fide  it  was 
iaid,  that  the  plea  had  admitted  a  non -performance,  by  offering 
in  excute ;  and  then  it  was  fufficient  to  meet  the  plea,  and  falfify 
die  excufe ;  in  all  cafes  (that  of  an    award  only  excepted)  for 
dierc  indeed,  if  the  defendant  pleads  /////  agard  fait^  the  plaintiff 
muft  not  only  (hew  an  award,  but  he  muii  go  farther  and  aflign 
abreach.  &/i.  138.     But  in  no  other  cafe  is  he  obliged  to  do 
more,  than  falGfy  the  defendant's  plea  ( i ).     And  of  this  opinion 
wai  die  court,  and  judgment  was  given  for  the  plaintiff*. 


(i)  Fidi  NicbQlfon  V.  Sim^fofit  pojl,  299. 


Windmil  verf.  Cutting, 

pER  G/riam :  An  attorney  of  C.  B.  wlio  is  aiH^ually  in  the  PnTiicje  dj 
cuftody  of  the  marfhal  of  this  court,  fliall  never  be  fuffcrcd  ^'j^  J**'''« 
to  plead  his  privilege.  2  Roll.  Ahr.   232.     For  there  is  a  great  ^  " 
ifccncc  between  an  aflual  and  fuppof^d  cuftody,   iSalk  1(1). 
^ftr  Fortefcue  J.    As  to  the  plea  that  a  man  is  a  clerk  of  one  of 
ueprothonotaries  of  C.  5.  I  have  looked  a  little  into"  it,  and  find 
jneofcl  way  of  pleading  was,  that  they  were  employed  in  ingrofs- 
ftf  records,  ojftdentes  in  curia j  and  the  like.  Rajr.  473.  h.     34 
fi6,  15,     And  fo  in   this  court  of  late   years  an  ailidavit  has 
Ittnitquired  to  that  cffea,  dcke  v.  Latimer^  Read  v.  Chamber s^y  *Toxi,  34*. 
*n^  in  die  cafe  of  one  W^<?r/^>/^/c///  11  Ann  {a).     In   the  cafe  of    [   192  ] 
^^  V.  Swifidofty  ATich.   10    IV.    3.    ifi  C.  B:  ret.  360.  a  clcik  {j)  x  U.  Kaym 
pleaded,  that  he  ought  to  be   fued  by  bill,  and  not  by  the  01  i-  399- 
pnal,  but  the  court  held  tlic  contrary,  and  that  attornics  only  3  Lik.  zi-^. 
fcaw  that  privilege.  ciift.  572. 


(t)  Bat  waiving  privilege  in  fame  term.     27   Hen.  VI.  6.  a. 

^  sdion  by  patting  in  bail, /i;/^  31    Hen.  VI.    10.      Carth.    377. 

f^^^inchiff  it  a  waiver  of  it  1   Ld.  Raym.  135.      1  Silk,  i,  2. 

>B  blocker  salons  bronght  again  (I  S.  C.     iz  Mod.  ic2.    nz*  535. 

toatiorttcy  bj  the  hyc  during  the  Ttd.  Prac,  77. 
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Anderfon  i)crf.  Buckton, 

^hcre  the  rT^Refpafs  for  the  entry  of  difeafed  cattle  into  the  plaintiflT's 
plaintiff  ihaii  J^  clofe,  per  qtiod  the  phiintiff's  cattle  were  infcAcd.  Not 
&h  thcia-    S^^^^y  pleaded,  and  a  verdid  for  the  plaintiflF  for  20  s. 

kiaget  are  under 

40 «•  It  was  moved,  to  allow  the  plaintiff  his   full  cofts,  upon  die 

O^s  c^I/  acouiit  of  the  fpecial  damages  alleged  and  put  in  ifTue,  and  which 
3  Com.  Dig.  would  have  fubiifted  of  itftlf  as  a  diitinfl  caufe  of  a£tion,  and  the 
tit.Cofti,(A.3.)  pbintifF  ought  not  to  be  puniflied  for  joining  it  with  the  trefpafs, 
*^^*  to  avoid   vexation.     And  Cro.   Car,    163,  307.    jJI/oi/.  39.  1 

f^efit.  48,     CrOf.  Car*  141.    Ray^  487*  were  cited. 

On  the  other  fide  it  was  infilled,  that  though  here  is  matter  of 
aggravation  laid,  yet  it  is  dill  to  be  confidcrcd  as  an  aQion  of 
trefpafs,  in  which  there  is  a  recovery  under  40  /.  And  matter 
alleged  only  by  way  of  aggravation  cannot  intitle  the  plaintiff  to 
full  cods.     2  Vent.  48.     Salk.  642. 

The  Chief  Juftice,  Powys  and  ForUfcue  Judices,  were  for  full 
cofts,  becaufe  the  confcquential  damage  is  a  matter  for  which 
the  plaintiff  might  have  hr.d  a  diftinft  fatisfaftion.  And  they 
likened  it  to  the  cafe  of  an  adlion  of  battery,  per  quod  cofffortium  ot 
the  wife,  or  fervitium  of  the  fervant  amifiti  which  for  that  reafon 
arc  not  within  the  ftatute  ( i ).  The  true  diftinfiiort  is^  where 
the  matter  alleged  by  way  of  aggravation  will  intitle  the  party  to 
a  dillin£b  fatisfaftion.  Afportation  of  trees  may  be  a  ground  for 
a  trover,  but  yet  may  be  laid  as  an  aggravation  in  trefpafs,  and 
the  plaintiff  fliall  have  full  cofts.  If  a  man  enters  and  diafes  and 
kills  my  cattle,  that  is  a  diftin£t  wrong,  but  yet  may  be  joined  as 
matter  of  aggravation  (2).  Suppofe  i  have  two  clofes  at  a  great 
diftancc,  and  tlie  fame  water-courfe  running  through  both,  1 
may  allege  the  entry  into  one,  per  quod  the  water  was  prevcntc\^ 
from  coming  to  the  other,  and  there  ihall  be  full  cofts. 

Eyre  J.  contra.  Decaufc  this  recovery  will  not  bc  pleadable  to 
fpecial  aifiionupon  the  cafe  for  the  fpecial  injury,  quod  Cdcteri   ^^ 
gaverunt.     And  the  plaintiff  had  full  cofts. 


(1)  In  Browne  v.  Gihbons,  Salk.         (2)     f^tde    Jhomffm  T.  ffd 
206.     Batchelor  v.  Bi^gs^  z  Black,    poji.  551. 
854. 
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i3ominus  Re)c  iterf,  Kinnerilcy  and  Moore* 

Ilfformatton,  fctting  fortli,  that  tlie  defendants  Khwn-f.ey  and  Confpincy  may 
,  Moore^  being  evil  dlfpofcd  perfons,  in  order  to  extort  money  ***  ^^^  witlwut 
6oin  mjr  Lord  Suuderlattdy  did   confpire  together  to  charge  my  aljj  i7onc\e* 
Lord  wth  endeavouring  to  commit  fodomy  with  the  faid  Mcare ;  cohvifttd,  judg- 
tnd  that  in  execation  of  tliis  confpiracy  they  did  in  the  prefcncc  "?^"^  ^^2ntt 
and  hearing  of  fcvcral  perfons  falfcly  and  malicioufly  acciifc  my  him  before  the 
lord,  that  he  conaiusfui^  rem  vet:erenm  habere  with  the  defendant  tiialo*  the  other. 
i&np,  and  fo  to  commit  fodomy.     The  defendant  Kinfterfiey 
enlj  appears,  and  pleads  to  iffue,  and  is  found  guilty,  and  now 
ieveial  exceptions  ware  taken  in  arreil  of  judgment. 

Branibwayie  Serjeant.  The  nature  of  the  offence  muft  appear 
vpon  the  record,  for  by  that  only  the  court  muft  judge,  and  the 
dbce  muft  be  particularly  and  certainly  alleged.  Conatusfuit  is 
incertain,  for  it  might  only  be  an  acl  of  the  mind,  which  before 
bwu  put  execution  was  fupprefTed  by  rcafon.  i  R^IL  Rfp.  79. 
iBidJI^  176.  In  an  a£tion  for  words,  per  quod mantagiuin  aniiftt^ 
&e  fdaintiflF  declared,  that  whereas  he  itiicnMat  ct  conatus  fuit  io 
BUiryfuch  a  woman,  the  plaintiff  fpoke  of  him  fuch  words,  per 
fn^  (SV.  and  this  was  held  to  be  incertain,  and  the  judgment 
vasanefted. 

2.  It  fliould  appear  upon  the  record,  that  the  party  accufed  is 
BDOcent  \  for  it  is  no  crime  to  charge  a  guilty  pcrfon  with  fuch 
aaoBence.  They  fliould  have  averred,  ubi  revcra  et  infaSlo  he 
mrnxnttusfult  to  do  the  aft  with  which  he  was  charged.  HuU 
tli  49.  In  aftions  for  a  malicious  profecution  the  plaintiff  mufi: 
Ihev  the  former  aftion  to  be  determined,  and  how ;  fo  likewife 

he  muft  (hew  an  acquittal  upon  an  indiftment  [a),  i  Keb.  88 1.       (a)  LcvAs  ▼. 

Farrcl,  ahte 

3.  To  every  confpiracy  there  muft  be  two  perfons  at  leaft,  '*** 
whereas  here  is  only  one  brought  in  and  found  guilty.     If  here-  Piow.  m.  b« 
after  the  other  ftiould  be  found  not  guilty,  that  will  confcquently  *'''?**•  *^*' 
bean  acquittal  oi Kinnerjley,     If  three  be  inJiftcd  for  a  riot  and 

an  aflault,  and  one  only  found  guilty,  and  the  others  acquitted  \ 
this  difcharges  them  all,  bccaufe  the  riot  is  tlie  foundation,  and 
the  aflliult  only  tlie  conlVqucnce.  Sa!k.  593.  And  one  perfon 
alone  cannot  be  guilty  of  committing  a  riot :  fo  in  this  cafe  one 
cannot  be  guilty  of  the  confpiracy,  though  he  may  of  the  overt 
zStf  and  yet  the  foundation  (which  is  the  confpiracy)  being  re^ 
moved,  the  otlier  part,  which  is  only  tlie  confcqucncc,  falls  of 
courfe. 

Vol.  I.  P  Ccf7tf7;/. 
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Comytts.  Bare  words  arc  not  a  fufEcient  overt  aft,  ivithout 
alleging  fometliing  aftually  done  towards  putting  the  confpiracy 
in  execution,  4  Co.  16.  a*  i  Ro//»  Abr*  no,  p.  6.  9  Co.  56.  b. 
For  if  there  be  only  words,  an  aftion  oifcandaluvi  tnagtuitum  lies* 
If  the  charge  on  my  Lord  was  by  courfe  of  law,  then  tlic  defend- 
ants are  juftified,  till  it  is  falfihed  in  a  legal  manner,  cither  by 
ignoramus  or  acquittal,  i  RolL  Abr.  113,  114.  i^.  a.  And  the 
Hob.  267.  court  will  not  fufFer  the  party  accufed  to  bring  his  a£lion,  till  he 

^*^  '^*  has  manifefted  his  innocence }  becaufe  otherwife  there  might  be 

contradiftory  judgments,  for  the  parties  might  be  condemned  in 
an  adion  for  that  profecution,  which  tlicy  might  afterwards 
eftablifh,  and  then  thofe  two  judgments  would  be  inconfiftcat* 
3  Keb.  799. 

The  offence  with  which  my  Lord  is  charged  is  no  crime  pu- 
nifliable  by  our  law.  For  a  bare  endeavour  (which  is  the  mod 
that  is  alleged)  to  do  fuch  an  a£l,  is  not  puniihablc  in  the  tempo- 
ral courts.  And  the  only  reafon  why  it  is  aftionable,  to  fay  of  a 
woman  that  (lie  had  a  baflard  is,  becaufe  ihe  is  puniihablc  for  it 
by  18  Ellz.  c.  3.  and  7  Jac.  i.  r.  4.  Poph.  36.  nor  is  it  aftion- 
able  then,  unlefs  it  appears  the  parifli  was  charged.  S^/i.  694. 
So  to  fay  fhe  keeps  a  bawdy- houfe,  becaufe  the  common  law  pu- 
niflies  fuch  aperfon.  Oo,  Car.  329.  And  yet  it  is  not  action- 
able to  call  a  woman  a  bawd,  which  is  only  an  offence  cognizable 
in  tlie  fpiritual  court,     i  Vent.  53. 

If  Moore  fhould  die,  be  pardoned,  or  acquitted,  how  can  the 
other  be  guilty  of  a  confpiracy  ?  Cro.  El.  701.  r  Vent.  234. 
3  Keb.  III.  I  Saund.  228.  2  Kib.  476.  I  Keb.  284.  2  Roll. 
Abr.  in. pi.  5. 

Adjournniur  ;  and  at  another  day  Reeve  in  anfwcr  to  the  ob» 
Jc(Slions  argued : 

I.  As  to  the  conatus  being  uncertain.  Tins  goes  to  their  own 
charge ;  from  which  we  couUl  not  vary,  but  were  obliged  to  lay 
it  as  wc  could  prove  it.  W'c  could  not  lay,  that  he  faid  my  Lord 
did  the  aft,  when  he  only  faid  lie  endeavoured  to  do  it.  The 
cafe  in  1  Roll.  Rep.  79.  and  2  Buljl.  2']6.  is  not  applicable  to. 
this.  There  it  v/as  in  the  plaintiff's  power  to  have  been  more 
particular,  and  the  words  were  not  aclionable  without  a  fpecial 
damage  :  he  fhould  have  fliewn  a  treaty  and  communication  be- 
tween  himfelf  and  the  lady,  whereas  he  only  fays  he  intended  and 
went  about  to  marry  her,  and  it  docs  not  fo  much  as  appear  flic 
knew  any  thing  of  the  matter.  In  majiy  cafes  it  is  aftionablc  to 
charge  a  man  with  a  bare  attempt  to  do  an  unlawful  aft.  Cro.. 
£l.  6.  You  lay  in  wait  intendit:^  to  murder  A.  you  laid  guopow- 
3  dcr 
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te  vxiict  my  window  minding  to  burn  my  houfe.  Cro.  EI.  19  !• 
Toa  agreed  to  hire  a  man  to  kill  me.  2  Lev*  205.  i  Fent.  323. 
Itt actions  for  words  the  plainiiiF may  make  his  own  cafe,  hut  we 
vne  obliged  to  follow  the  defendant,  and  lay  the  overt  a£l  as  it 
Was.  If  an  indidment  be  imperfect,  yet  if  it  be  recited  in  an 
^Akmasit  iS|  it  will  be  fuflicient.     47  if.  3.  161  17* 

2.  They  objed,  here  is  no  overt  aft.  Is  not  the  affirmation 
me?  Surely  it  is.  But  if  it  be  not,  yet  we  infill  there  was  no 
flCcaCon  to  lay  any.  The  confpiracy  is  the  git  of  the  charge,  and 
Ae  other  only  matter  of  agp;ravation,  of  which  the  defendant  may 
be  acquitted,  and  found  guilty  of  tlie  confpiracy  not  wichftanding« 
iVtnt,  304.  X  &id,  174.  I  Lev,  125.  So  i  Lev.  62.  I  Keb. 
203,  2j4«     A  confpiracy  to  charge  a  man  with  being  the  father 

^  rfabaftardchild  was  held  well  laid,  without  any  overt  a£t.  27 
Affl,  44.  i6'A/f.  pi.  62.  There  were  differences  in  opinion 
ttto  diis  matter  formerly,  but  now  the  law  is  fettled. 

3.  Say  they,  no  judgment  fliall  be  given  againft  Kinnerjley^ 
kooTe  poi&bly  M^ore  may  be  acquitted,  and  that  will  be  an  ac- 
fnttd  of  both.  This  is  arguing  from  what  has  not  happened, 
Vii  probably  never  will ;  for  though  Moore  may  have  an  oppor- 
tnky  to  acquit  himfelf,  and  is  not  concluded  by  the  verdid  as 
Imnerfln  is ;  yet  as  the  matter  now  (lands  Aloore  himfelf  is  found 
gvilty,  for  the  confpiracy  is  found  as  it  is  laid,  and  therefore  judg- 
iKot  may  be  ^ven  againft  one  before  the  trial  of  the  other  ( i  j. 
Ai4  B»  3.  34.  b.  Brj.  Confpiracy  21.  1  Vent.  234.  3  Kch.  1 1 1. 
24  £.  3.  73.  0*  Paf.  1  Ann.  B.  R.  Regina  v.  Heme.  Tlicre 
Iheindidment  was  that  he  nuith  A.  ^/ ww//// /i/iVj  did  confpire  to 
iccufe  E.  that  he  did  attempt  to  commit  fodomy.  The  grand  jury 
feud  the  Ull  as  to  Herne^  with  an  ignoramus  as  to  A.  Heme  was 
ccmriQed,  and  then  it  was  moved  in  arrcft  of  judgment,  that 
Acre  being  an  ignoramus  as  to  A.  Heme  could  not  be  guilty  of 
confpiring  with  him.  But  the  whole  court  over-ruled  the  ex-^ 
ception,  and  faid  it  was  fufficient,  being  found  that  he  cum  multis 
«&rdidconfpire,  and  that  it  might  have  been  laid  fo  at  (irft ;  and 
/ftnirwas  fined  forty  marks,  and  fet  in  the  pillory.  My  Lord 
C  J.  of  the  Common  Pleas,  that  now  is,  was  of  counfei  in  that 
cafe;  and  he  quoted  a  cafe  where  fevcral  were  indided  for  a  riot, 
AK  multis  aiiiSf  two  only  were  found  guilty ;  and  it  was  objeflcd, 
that  there  mu  ft  be  tliree  to  make  a  riot ;  but  upon  the  cum  tnultis 
«Ki  j«dginent  wa^s  given  againft  the  defendants* 


(i)  Ren  v.  Elizaieti  Niccolls,  fojt.  1227.  S,  P. 
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4.  Another  exception  Is,  that  we  have  not  averred  my  Lord 
was  innocent  of  the  fa£t  charged  upon  him.  It  is  exprefsly  laidj 
that  the  defendants  didfalfely  charge^  which  could  not  be,  if  the 

g  M^   i8r      accufation  was  true.     Trin,  4  Ann.  Regina  v.  Beft^  Salk.  174^ 
I.C.   '  376.  indiftment  fetting  forth,  that  the  defendants'^  r«f//(^/r«- 

vsrunt  to  charge  J.  with  being  the  father  of  a  baftard  child  :  on 
demurrer  the  exception  was,  that  there  was  no  averment,  that 
A*  was  not  the  father ;  and  upon  great  confideration  and  fearch 
of  precedents,  the  indictment  was  held  good.  A  difFeience  was 
taken  in  an  indictment  for  perjury,  where  you  muft  aver  the  oath 
falfe  ;  and  alfo  in  actions  for  a  malicious  profecution,  where  it 
muft  appear  the  party  was  innocent,  to  intitle  him  to  damages. 
JF.  N^B.  114,  115.     Rajl.  117. 

5.  The  laft  exception  is,  that  the  offence  charged  is  not  punifli- 
able  in  the  temporal  courts.  We  deny  that.  Attempts  of  this 
nature  have  been  puniflied  (2)  and  fo  have  confpiracies  to  do  a 
lawful  a6^,  which  is  ilrouger  than  this  cafe. 

The  whole  court  were  unanimous  in  ovcr-ruKng  alt  the  excep- 
tions. AwikPoivys  J.  quoted  a  cafe  in  Godb.  where  a  man  ws^s 
puniflied  for  an  attempt  to  pick  a  pocket.  And  Eyre 'I.  remeiar^- 
bered  Captain  R':ghy^  who  was  pillored  for  an  attempt  to  conur^m 
fodomy.  And  he  quoted  Trin.  11  1^.  J.  Rex  v.  Sudbury  (^  <mJ^ 
(*)  la  Mod.  {h)  where  four  were  indifted  for  a  riot,  two  found  guilty,  az^c 
^^*  the  other  two  acquitted  ;  and  this  was  held  to  be  a  difcharge  o^ 

them  all,  though  it  had  been  otherwi£e  if  it  had  been  laid  cum  mufi^ 
iis  aliis.     And  HiL  2  Ann,  rot.  17.  is  a  cafe  to  the  fame  pvrpof^ 
as  the  ^4een  and  Btjl,    Etper  Fortefcue  ]*falfis  allegantiis  is  in  xhc^ 
commiflion  of  oytr  and  terminer.     AnA^Holt  C.  J.  held  in  BeJF^^ 
cafe,  that  an  attempt  to  do  an    adt  cognizable  in  the  fpirituaK 
•ourt   was  punilhable  hero.     In.foro  confcientia  tlie  attempt  is 
equal  with  the  execution  of  it,  and  there  is  a  great  difiereoce  be- 
tween being  found  Not  guilty,  and  not  being  found  guilty. 

Whereupon  judgment  was  given  for  the  King,  and  afterwards 
the  court  proceeded  to  fcntence,  and  told  the  defendant,  nothing 
but  his  being  a  clergyman  protected  him  from  a  corporal  puaifh* 
ment.  They  fined  liim  500  /.  a  year's  imprifonmcnt,  and  to  find 
furcties  for  his  good  behaviour  for  feven  years. 

In  Eajler  term,  5  Geo,  Moore  was  convifted  and  fentenced  to 
ftand  in  the  pillory,  fufFcr  a  year's  imprifonment,  and  to  find 
fureti^s  for  feven  yc^rs. 


(2)  Rex  V.  Ri/fal^  3  Burr.  1320. 

And 


Trinity  Term  5  Geo.  196 

And  Ais  term  Kirmerjlny  on  affidavits  of  his  being  indifpofeJ,  ^nc  In  cxecu- 
nofed  the  court  that  he  m'ight  be  admitted  to  the  benefit  of  the  '^hTSrofJhc 
rules,   hdper  Qiriam^^  We  never  do  it  for  one   in  execution,  rules. 
»Kch differs  from  the  cafe  of  perfons  committed  for  high  treafon,       -  ^ 

tiohafc  been  bailed  on  account  of  illneCs  (3 ).  ••   '^'  •' 


(j)  Vidi  Rex  T.  fVyndham^  ante  4.     Rex.  v.  Bijhop,  ante  9. 

Wraight  verf.  KUtchingman. 

pRROR  i  C.  B.  of  an  award  of  execution  in  zfcWefaaas  Matter  which 
upon  recognizance  of  bail,  reciting  that  the  defendants  in  i»c$  properly  in 
^  term  3  Geo.  coram  juJUiiariis  de  C.  B.  manuceperunt  ft  uter-  ^^(^"l^a^or    ^ 
f^eonmmanucepit  pro  Richardo  fVelbourn  in  106/.  Upon  condi-  mithi'navc  beea 
*n,  that  if  he;  (hould  happen  to  be  condemned  in  a  certain  pica  picaucdtothc^ 
^debtupon  demand  for  53  /.  at  the  fuit  of  Kitchingman  and  his4'm4nabiu''for 
^fe,  then  the  faid  IVelbourn  (liould  pay  and  fatisfy  the  faid  53  /.  error  after  e«e- 
ttdalldamagcs,  or  render  his  body  in  executionof  that  judgment,  ^f^^^^^^^' 
And  then  iSacfcirefactas  fets  forth,  that  licet  the  faid  Kitchingman  ^*mq4*  306. 
sad  his  wife  recovered  the  fjid  53/.  debt  and  15/.  for  damages^ 
jathe  £ud  Welboum  never  rendered  his  body  in  execution  of  the 
U  judgment,  or  fatisfied  the  faid  debt  and  damages.     Upon  a 
finfidxetumedj  there  is  judgment  by  default,  and  execution 
annied.    The  defendants  aifign  for  error,  that  the  plaintiffs  in 
ffl.  3  Geo.  obtuleruntfe  againll  the  faid  Welboum  deplacito  tranf- 
pfffimis  ac  etiam  in  gtiodam  placito  debiti  ffdpra  demand^  ^2  L  "pon 
vhidi  procefs  ifTued  againit  him,  returnable  in  oralis  purijica^ 
Ans :  at  which  day  the   defendants  entered   into  recognizance 
fcrhis  paying  the  debt  or  rendering  his  body :  and  that  the 
phintifisdid  not  within  two  terms,  according;  to  the  courfe  of  the 
«wrr,  declare  againft  the  (aid  Welboum  in  pladto  prad^^  whereby 
the  recognizance  was  difcharged :  but  farther  they  fay,  that  the 
pUntifis  in  Trinity  term  following  caufed  him  to  be  fummoned 
into  the  faid  court  to  anfwer  them  in  a  pica  of  debt  for  53  /•  and 
<)!ttaiued  judgment  tliereupon,  and  that  fuch  judgment  was  had 
^KHi  tfaofe  proceedings,  and  not  in  that  adlion  wherein   the  do- 
fc&dants  became  bail  ;  but   notwithftandin^  this,  the  award  of 
execution  is  grounded  upon  the  judgment  in  that  collateral  aftion. 
The  other  errors  afligned  are,  that  the  jufticcs  of  o.  5.  had  no 
power  to  take  any  recognizance  in  this  form,  and  that  there  is  a 
(fifcoatinuance,  and  feveral  variances  between  the  recoj^nizancc 
itfelfand  the  recital  of  it  in  the  fare  facias,     The  dtt_idant$ 
ncrify  their  aflignment  of  errori>,  by  prehearing  the  rccogriizance 
ntcred  witha/i&r/V^i  of /////irji  term,  and  tlie  other  proceedings 
Pith  zflacita  oi  Trinity  term,  to  be  lent  up  by  certiorari^  with  a 

V  3  certificato 
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certificate  that  there  are  no  continuances  from  Hilary  t6  Triniif 
term.     And  in  nulb  efl  errat^  pleaded. 

Strange  pro  quer*  in  errore.  Before  I  eriter  into  the  debate  of 
our  exctptions,  I  muft  beg  leave  to  obferve,  that  as  thi9  record 
ftands,  tlie  fuel  of  our  aflignment  of  errors  muft  be  taken  to  be  as 
f  198  ]  we  have  alleged  it  5  for  we  have  not  only  verified  it  by  the  return 
of  the  certiorari  (which  is  the  proper  trial  in  ihefc  cafes)  but  the 
other  fide  have  come  into  it,  by  pleading  in  nulla  efi  erratum^ 
which  is  a  confcffion  of  the  matter  of  fafl,  and  ferves  to  put  the 
law  arifing  from  that  facb  in  ifTue  before  the  court :  it  is  in  eCkCt 
to  fay,  I  agree  the  proceedings  were  in  the  manner  you  mention^ 
but  notwithilanding  this^  I  infift  they  arc  regular;  they  are  not 
erroneous.     So  is  i  Fe:it»  252.     X  Sid.  147,^ 

I  (hall  at  prefent  omit  obferving  what  thofe  fzdts  are,  wbicb 
ftand  admitted  upon  this  record,  but  ihall  make  afe  of  that  ob« 
fcrvacion,  as  occafion  {hall  require,  in  fpcaking  diftinAly  to  each 
exception. 

Our  exceptions  are  of  two  forts,     f .  Such  as  go  1^  the  form  5 

and  2.  To  the  foundation  oi  this /cire facias. 

Thofe  which  refpeft  the  form  arc,  either  fuch  as  arifc  upon 
the  face  of  the  writ  itfelf,  or  by  comparifon  of  it  with  the  other 
parts  of  the  record. 

The  exception  I  take  to  the  writ  itfelf  is,  that  the  breach  is 
not  well  niTigiit'd,  for  they  only  fay,  that  licet  fuch  recovery 
again (l  the  principal,  yet  he  never  rendered  his  body  ///  executiont 
judicii  pradiLi\  wl:ich  ties  it  up  to  a  particular  kind  of  render, 
and  has  not  left  it  at  large  to  any  render  which  would  be  a  good 
difch^rge  of  the  recognizance.  And  therefore  though  I  muft  ad- 
mit, he  did  not  render  himfelf  in  execution  of  that  judgment  j  yft 
if  I  can  fhew,  that  notwithftanding  what  th«  plaintiffs  have  al- 
leged, the  condition  of  this  recognizance  may  have  been  pci 
formed  •,  then  I  fhail  be  well  jtiftiiicd  in  faying,  the  breach  is  nc::::;;^ 
well  alligned. 

Tid.  Prac.K.B.      A  render  may  be  either  before  or  after  judgment,  and  it  ii.  i^_ 
^44*  happen,  that  though  either  of  tliefe  will  difcharge  the  bail,     "^^^ 

neither  of  them  may  be  a  render  in  execution  of  tliat  judgm^*  '^  1 
It  is  plain,  the  firft  cannot :  there  cannot  be  a  render  in  cxecut  ^-  -« 
of  a  judgment,  when  as  yet  there  is  no  judgment ;  but  yet  it  ^m^^'^'i 
not  be  denied,  but  that  a  render  before  judgment  is  a  good  ^^^  j' 
cliarge  of  the  bail,  for  tlic  intent  of  tliC  condition  is  uMfwar'-^^"  ^t 

inafm**-^ 
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inafmuch  as  the  party  is  forth-coming,  and  the  othtr  may  have 
lis  bod]f  as  a  fatisfa^ion  for  the  debt  whcu  recovered. 

And  as  there  may  be  a  render  before,  fo  likewife  after  judg- 
ment, and  yet  not  in  execution  of  that  jud<;^nient.  For  fuppofe 
the  bail  bring  the  principal  into  court,  and  leave  him  there,  and 
the  plaintiff refufes  (as  by  law  he  may)  to  take  him  in  execution  ; 

1  believe  no  body  will  fay  this  is  a  render  in  execution  of  that    f  iqq  1 
judgment,  and  yet  there  is  no  doubt  bat  this  is  a  good  difcharge 

of  the  bail;  for  it  amounts  to  a  performance  of  the  condition: 
and  in  this  cafe  the  entry  is  not,  that  he  was  rendered  ///  execu^ 
twujudiaif  but  in  exoneratione  matiu captor^.  And  if  the  plaintiff 
will  not  pray  him  in  execution,  the  confequence  of  that  is,  that 
he  mud  be  difchargcd.     So  \&Hob.  2x0.  Walbyv.  Catinwg^ 

Since  therefore  it  appears,  there  are  more  ways  than  one  to 
peifenn  the  condition  of  this  recognizance,  I  need  not  cite  many 
ca&s  to  prove,  that  the  faying  the  principal  did  not  render  in  one 
pantcnlar  manner,  will  not  amount  to  an  averment  that  he  did 
not  render  at  all.  If  a  man  is  bound  to  go  to  Tork  or  Lancqfter 
by  fuch  a  time  (where  according  to  Sir  Rcnvland  Heywara^s  cafe^ 

2  C0.  35.  he  being  tlie  party  agent,  has  his  ele£lion  to  go  to 
wlttchhe  pleafes)  it  would  be  infufHcient  to  fay  he  did  not  go  to 
IVt,  becaufe  though  that  be  true,  yet  he  may  have  performed 
thecondition  by  going  to  Lancafer  within  the  time  :  and  for  this 
the  book  of  %\  Ed.  3,  29.  b*  is  an  authority,  where  both  parts  of 
the  disjttn£live  arc  poiTiblc  (as  in  tlic  cafe  I  now  put)  though  it 
WMothcrwifcrefolved  there  in  the  principal  cafe,  becaufe  it  ap- 
peared that  one  part  of  tlie  condition  was  become  impoflible  by 
Aea&of  God,  and  therefore  as  to  that  there  was  no  occafion  to 
take  any  notice  in  aligning  the  breach.  If  I  covenant  to  do  an 
^by  myfelf  0r  my  afligni,  the  breach  mud  be  in  the  disjunfiivCj^ 
ioaitotakein  both  ways  by  cither  of  which  thata^  might  be 
<loDe«    So  i^Cro.  Eiizn  348.     Salk.  139. 

The  fame  exception  was  taken  about  two  years  fince  in  the 
^tof  RfaJy.  Jenamie^  but  I  cannot  fay  it  received  any  judicial 
^nion.  The  court  did  feem  to  come  into  it,  and  the  plaintifTa 
<l>IcoTering  their  opinion,  would  not  Qand  another  argument,  but 
applied  below  and  got  it  amended. 

The  next  exceptions  to  the  writ  are  fuch  as  arifc  by  comparxfon  yjj^ ,  ^^^^ 
rfit  with  the  other  parts  of  the  record,  from  which  it  varies  in  fe-  Dig.  tiu  Bail 
^eralinftances.   I  forbear  to  mention  them  all,  but  fliall  rely  upon  C^^*  *•)  ^^l^ 
thofe  which  I  apprehend  to  be  mod  material.     But  before  I  do  '^^* 
thislmaft  obferve*  that  we  are  in  the  cafe  of  a  defcription  of  a 
ftoordy  which  the  court  requires  to  be  made  AricUyi  and  more 

P  4  ftriaiy 
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ftriftly  where  the  fuit  ir  founded  upon  that  record,  than  where 
it  is  only  defcribcd  in  a  writ  of  error,  in  order  to  ipemove  it  out  of 
one  court  into  -another.  And  there  will  follow  niSinconveniencef 
if  the  court  in  thefe  cafes  ties  up  the  party  to  anexa£t  dcfcription  ; 
becaufe  if  he  he  but  careful,  lie  may  do  it  with  the  utmod  ezaft- 
ncfs,  and  it  is  iiis  own  laches  if  he  miftakes* 

£  200  ]  The  firft  variance  is,  that  in  the  writ  it  is  faid,  the  defendants 

mnriuceperunt  it  uterqiie  eorum  tnanucepit  pro  Richardo  WeUfoum  in 
J  06  /.  whereas  the  recognizance  runs,  that  they  recogti&verunt  et 
itUrque   ecrum   recngno^iit  fe  debere  eifdem  the  plaintiffs  in  1 06  /. 
Now  tlie  words  manitcapio  and  recognsfco  are  of  different  fignifica- 
tions  :  the  latter  indeed  does  import  a  being  bound  in  a  fum,  and 
therefore  is  properly  ufed  in  thefe  cafes  5  but  tnanucapio  was  never 
taken  in  that  fenfe :  it  fij^^riifies  a  receiving  anothci  into  cuftodyt 
of  which  the  ufual  expreffion  is,  qttod  tradttur  in  hallmm.     There 
is  a  great  diflFerence  between  recognovitje  debere  fo  much,  and  ma* 
nucepit  in  fo   much :  for  recognovit  fe  debere  creates  a  duty  to  the 
party,  and  is  an  immediate  lien  ;  but  manucepit  pro  J.  S.   is  no 
lien  as  to  the  plaintiff  in  the  aflion,  no  more  than  to  any  body 
elfe.     It  may  as  well  refer  to  the  court  who  delivers  out  the  party, 
and  thereupon  he  undL^rtakes  to  the  court  that  the  paity  is  forth- 
coming.    It  is  not  manucepit  to  the  plaintiff  ior  fuchaone,  butm/i- 
f«/r^)>// generally,  which  form  maybe  proper  to  be  ufed  in  this 
court,  where  the  bail  is  not  bound  in  a  fum  certain,  but  the  quan^- 
///w left intirely  uncertain  till  judgment;  whereas  in  C.  B.  where 
the  fum  is  mentioned,  and  thereby  reduced  to  a  certainty,  they 
ufe  the  (Irongeft  word*  to  bind  the  party,  fo  as  to  make  it  a  certain 
duty  depending  only  upon  a  condition  fubfequent.     And  in  this 
*    cafe  I  mull  fubmit,  whether  it  is  not  rcleafible  by  the  word  debts, 
as  a  bond  is  before  it  becomes  due,  becaufe  it  is  debitum  in  pra* 
fehii  quamvis  folvendum  in  fttiuro^  according  to  Co.  Littm  292.  Om 
{a^  80  Moor      But  according  to  Hois  cafe,  5  Co.  [a)  the  word  debts  will  not 
468.  S,  C,      :  releafe  a  reco[i;nizance  of  bail  entered  into  in  this  court,  becaufe 
there  is  no  certain  duty  created  at  the  time  of  entering  into  it. 

The  next  variance  is,  that  the  writ  runs,  qtms  quidem  106 /• 
iidem  the  bail  recognoveriint  de  terris  et  catallis  fuisjieri^  whereas  the 
record  is  voluerunt  et  conerffertwty  which  are  the  proper  words  in 
that  place,  for  though  reczvv^fco  be  proper  to  fignify  they  bound 
themfelvesin  that  fum,  yet  co;icedy  is  always  ufed  when  they  come 
to  dcfcribe  in  what  manner  the  parties  agree  it  dial]  be  levied^ 
Tiity  rfrogn,:f,ur!f  fe  dthere  fo  much  money,  which  tliey  c^ncedynt 
{hall  be  levied  ia  fuch  a  manner. 

The  other  inflinces  of  variance  are,  where  the  writ  contains 
more  tlian  i^  in  the  record.     And  to  th<;fe  I  would  premife  a  di* 

ftin&ioQ,    . 
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ftin£Hon,  which  I  have  often  heard  laid  down  in  this  courts  and 

that  is,  where  records  exceed,  and  where  they  do  not  come  up 

to  the  defcriptifn :  where  they  exceed  the  defcription,  it  will  be 

iwll  enough,  for  every  excefs  implies  a  fullnefs,  and  if  there  be 

a  foil  anfwer  to  the  defcription  it  is  as  much  as  it  required  ;  but  it 

iiodierwife,  where  the  record  does  not  come  up  to  the  defcrip-     £  20i  ] 

Am,  according  to  the  cafes  fo  often  cited  of  late  of  Rogers  v. 

Utjd  and  Alfton  v.  Lucan.     In  one  the  writ  of  error  contained  an 

addition,  which  was  not  in  the  record,  and  for  that  variance  it 

vasqualhed  \  but  in  the  other,  where  the  writ  had  omitted  the 

additKMii  the  record  was  hdld  to  be  well  removed. 

And  if  the  crouding  in  an  unneceflary  defcription  in  a  writ  of 
cnor,  to  which  the  record  does  not  anfwer,  will  for  that  reafon 
tldatc  it }  I  may. argue  a  fortiori  in  the*cafe  oi^fdre facias^  which 
ijin  die  nature  of  an  aftion  •,  for  there  the  court  is  ftrider  than 
b  writs  of  error,  in  requiring  an  exa£t  defcription,  becaufe 
oAenrife  the  party  might  bring  two  a<^ions,  the  one  varying 
&0Oi  and  the  other  agreeing  with  the  record. 

The  firft  variance  is,  that  by  the  fcire  faciat  the  defendants 
vere  to  forfeit  the  money,  if  the  principal  fhould  happen  in  aliquf 
^  d^altam  faiere ;  but  there  is  not  a  word  of  this  in  the  rtcog- 
fiizance  itfelf. 

Anodier  variance  is,  that  in  the  writ  the  defendants  are  mzAt 
teaodertakc,  that  if  the  principal  be  condemned  in  that  adion, 
<»  judgment  be  given  for  the  plaintiffs,  that  then  he  fhall  pay*  la 
4c record  it  is  only  that  if  judgment  be  given  for  the  plaintiffs, 
tithoat  any  mention  of  being  condemned  (i). 

In  one  he  is  to  render  damages  in  curia  ajftdendafeu  aliquo  moio 
*^}uikanda^  but  the  recognizance  is  only  for  damages  in  curia 
^judicanJaj  without   any  mention  of   the  words  q//tcknda  feu 


It  will  perhaps  be  faid,  that  thefe  variances  are  not  to  be  re- 
prtcd,  becaufe  they  do  not  alter  the  fenfe.     but  that  will  be  no 
»nfwcr  at  all.     In  Dr.  Drake^s  cafe,  (^i)  Salk.  660.  (2)  thfe  word  (a)  3  Salk.  124. 
"•'■was  put  inflead  of  w/,  but  it  was  not  in  a  place  where  it  in-  ^J.^^oif  l^^ 
jlttcnccd  the  fenfe  one  way  or  the  other,  and  yet  the  court  held  5,50,415.5.0! 
K  a  fatal  variance,  for  it  was  the  careleflhefs  of  the  party:  and 
*  «Wf/ J.  faid,  that  in  all  cafes  where  the  party  had  a  record  or 


(0  f^tdeReaJy,  Cbarnlej^  %  Ld.        (2)  Rex  v.  Beach,  Cvwp.  229. 

otlier 
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other  matter  by  which  he  might  make  an  cxacl  dcfcription ;  it 
fuch  cafe  every  variance  was  fatal.  That  if  the  court  once  gave 
intofolutionsofthofe  variances,  they  would  never  know  where  ta 
flop;  and  for  my  part  fays  he,  whilft  I  keep  up  to  the  fettled  rults^ 
I  look  upon  myfelf  as  lying  in  harbour,  and  therefore  I  will  ne- 
Wk.  5^,  «S9'  vcr  confcnt  to  fet  out  to  fea  again,  Mich.  2  Ann.  in  B.  if  • 
Chetley  v.  Wood^  there  the  recognizance  was  defcribed  as  taken 
in  court,  and  upon  ntd  tiel  record^  it  appeared  to  have  been  taken 
at  jufticc  NewiU^s  chamber,  and  by  him  delivered  into  court ;. 
and  it  was  adjudged  that  the  plaintiff  had  failed  of  his  record  : 
|.  .     and  yet  in  as  much  as  the  recognizance  took  its  tScOi  from  the 

L  ^^^  J  inrolment,  it  might  not  be  improper  in  a  legal  fenfe  to  fay  it  was 
taken  in  court ;  but  becaufe  the  facl  was  otherwife,  the  court 
held  them  to  defcribe  it  according  to  the  fa£t^  ai^d  not  according 
to  the  operation  of  law. 

I  have  now  done  with  what  I  had  to  offer  in  relation  to  the 
form  of  this  writ,  and  (hall  therefore  in  the  next  place  proceed  to 
ihew,  that  it  is  defedlive  in  point  of  foundation  ;  that  k  has  if- 
fued  without  lawful  wariant,  without  any  foundation  at  all. 
I .  In  refpe£l  of  a  defe£l  in  the  procefs  by  which  the  principal  wa$ 
brought  into  court,  and  upon  which  it  appears  the  recognizance 
was  taken.  2.  In  regard  the  recovery  againfl  the  principal,  upon 
which  this  fcire  facias  is  grounded,  was  in  another  adiion  than 
that  wherein  wc  were  bail.  3.  Becaufe  tlie  plaintiffs  did  not  de- 
clare within  two  terms  after  appearance,  according  to  the  courfe 
of  the  court.  And  4.  Becaufe  the  original  caufe  was  never  regu- 
larly continued  in  court. 

aWjif.  319.  1,  I  (hall  endeavour  to  fhew,  that  the  procefs  by  which  the 

1  Tc^^  ^R^       principal  was  brought  into  court,  and  upon  which  the  capias  iffued^ 
274.  *    and  the  recognizance  was  taken,  is  a  naughty  procefs  ;  and  that 

becaufe  two  different  a£lions  are  joined  in  it,  debt  and  trefpafs  ;  it 
is  de  placito  tranfgrrjfionis  ac  etiam  deplacito  dt^biti  \  which  cannot  be 
joined  together,  for  the  procefs  to  bring  in  the  party  is  diflferent, 
in  debt  by  fummons,  and  in  trefpafs  by  attachment.  The  one 
is  founded  upon  a  privity  of  contraft  created  by  the  party  or  the 
law,  and  furvives  againfl  the  executor ;  whereas  the'  other  is 
founded  upon  a  tort,  and  dies  with  the  perfon.  Befides,  the 
fame  pica  will  not  anfwer  botli,  and  for  that  reafon  it  has  been 
held,  that  o£iwipftt  and  trover  cannot  be  joined,  x  VenU  366. 
SalL  10.     J  Sid.  244. 

If  therefore  the  original,  which  is  the  ground  of  all,  is  faulty  ; 
it  follows,  that  whatever  ilands  upon  that  foundation  muft  fall 
with  it.  But  the  recognizance  derives  its  obligation  from  tli^nce  ^ 
and  therefore  can  liavc  no  force^  when  that  is  removed. 

1.  But 
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2.  But  If  the  court  Hiould  be  of  opinion,  notwithftanding  thit 
exception,  that  tht  principal  was  well  brought  Into  courts  and 
the  recognizance  well  taken ;  yet  I  mult  fubmit  in  the  fccond 
place,   whether  it  does  not  appear,    that  the  judgment  upon 
which  this  writ  is  grounded,  was  in  another  a£tion  than  that  to 
which  the  bail  was  given,  which  was  in  a  plea  of  trefpafs  with 
an  ac  etiam  de  placito  dehiti^  whereas  the  judgment  is  in  an  a£lioii 
of  debt  upon  a  bond,  on  the  recovery  in  which  a£lion  tt  is  ad- 
mitted by  this  record,  that  the  fcire  f actus  is  grounded.     I  am 
fenCble  it  would  be  mifpending  time,  for  me  who  am  counfet    £  10}  \ 
only  for  the  bail,  to  go  into  a  long  argument  to  prove,  that  the 
court  of  C.  B.  cannot  upon  an  original  in  one  fpecies  of  adioa 
take  any  cognizance  of  an  action  of  another  kind  againft  the 
principal :  that  court  has  no  jurifdi£tion  to  hold  plea  in  any  cafc» 
but  upon  the  king's  original  writ  ifliied  out  of  chancery,  except 
in  the  cafe  of  perfons  having  the  privilege  of  that  court,  which 
is  not  pretended  in  this  caufc.     The  original  is  the  commiffioa 
to  the  court  to  hold  plea  between  the  parties  in  the  particular 
caufe  defcribed  in  it,  but  gives  no  jurifdi£iion  to  proceed  in  any 
other  caufe  though  between  the  fame  parties.     But  I  do  not  ap- 
prehend, how  the  determination  of  that  queftion  can  have  any 
influence  in  this  cafe,  fmce  whatever  efFedl  it  may  have  as  to  the 
principal,  yet  it  can  never  reach  the  bail,  fo  as  to  fubje£l  them 
in  any  other  a£lion  than  that  wherein  they  were  bound ;  fo  that 
I  need  only  prove  thefe  to  be  different  aftions,  which  cannot  be 
taken  to  be  the  fame.     And  I  apprehend,  the  thing  proves  itfelf, 
for  the  court  will  never  intend,  that  this  adlion  of  debt,  wherein 
the  defendant  appears  to  be  brought  in  by  fummons,  can  be 
grounded  upon,  or  receive  any  fan£tion  from  an  original,  wherein 
debt  and  trefpafs  are  both  joined*     Thofe  proceedings  muft  be 
taken  to  have  another  foundation,  Wz.  an  original  in  debt,  and 
not  to  be  grounded  on  one  which  will  not  warrant  the  judgment, 
according  to  the  cafe  of  Qiapman  v.  Barnardiftorij  where  an  oriy  mi.  Ent  sstt 
ginal  in  trefpafs  was  held  not  to  warrant  a  declaration  in  trover. 
So  in  2  Fent.  153.  in  trefpafs  the  writ  was  recited  to  be  quare 
claufum  f regit  et  ha'ban  ibidem  crefcentem  conaiicavit  et  conjumbtt^ 
but  the  declaration  had  omitted  the  claufum  fregit :  (and  fo  nas 
the  declaration  in  our  cafe)  and  for  this  fault  the  judgment  was 
arreded  after  a  verdict.   So  is  Cro.  EL  329.  185.     I  do  not  cite 
thefe  cafes  (as  the  immediate  tendency  of  them  is)  to  prove  that 
the  declaration  (hall  be  held  ill,  becaufe  it  does  not  tally  with  the 
recital  of  the  writ,  for  1  am  fenlible  the  modern  refolutions  are, 
that  in  order  to  overthrow  the  proceedings,  they  muft  be  com- 
pared with  the  original  itfelf  upon  a  writ  of  error :  but  the  ufe  I 
would  make  of  them  is,  to  fhew,  that  if  the  writ  and  the  decla- 
ration do  fo  vary,  that  will  be  caufe  to  reverfe  the  judgment. 
And  from,  hence  I  prefume  an  original  in  debt  and  trefpafs  fliall 

never 
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never  be  taken  as  the  warrant  for  proceeding  in  debt  only,  fince 
the  only  cffeft  of  fuch  a  prefumption  wUl  be,  to  overthrow  thofe 
proceedings,  which  it  was  introdliccd  to  fupport. 

But  further,  we  may  fafcly  lay  all  this  afide,  and  there  is  no 
occaiion  to  make  ufe  of  intendments  in  this  cafe ;  (ince  it  mani* 
feftly  appears,  that  thefe  are  different  aflions  5  for  by  the  record 
of  the  recognizailce  the  principal  comes  into  court,  and  is  letont 
upon  bail  in  Hilary  term ;  but  the  aftion  wherein  the  recovery 
f  a04  J  is,  appears  to  be  of  Trinity  term,  for  the  placita  is  of  that  term^ 
and  in  thai  term  it  is  recorded,  that  the  principal  fummonitus  Juii 
.  t(X  anfwf  r  the  plaintiffs ;  fo  that  it  is  abfurd  to  fay,  the  recogni- 
zance oi  Hilary  terms  (hall  extend  to  a£lipns  commenced  two  terms 
after,  viz.  in  Trinity  term. 

If  therefore  thefe  are  taken  to  be  diftinft  aftions,  it  iteceflarily 
follows,  that  the  defendants,  by  becoming  bail  in  one,  made  no 
undertaking  for  the  other ;  and  though  they  would  be  liable  to 
any  recovery  in  the  a£lion  to  which  they  were  bail,  yet  they  were 
not  anfwerable  in  any  a£hion  which  muft  proceed  upon  fome 
other  foundation ;  and  it  is  already  admitted  upon  this  record, 
that  the  judgment  with  which  they  are  charged,  was  in  this  col- 
,  lateral  action. 

But  even  admitting^  that  as  to  the  principal  this  declaration  i« 
debt  was  well  delivered  as  a  declaration  by  the  by,  (though  that 
cannot  be  after  the  term  wherein  bail  is  filed)  yet  what  we  infift 
upon  is,  that  as  to  us  who  are  the  bail,  the  plaintiff  is  confined 
to  declare  according  to  the  procefs  \  for  though  there  are  two 
diflerent  adions  joined  in  it,  yet  both  together  make  but  one 
loquela^  which  cannot  be  fplit :  it  muft  be  a  recovery  in  ifia  aSllom 
to  charge  the  bail*  And  therefore  where  the  plaintiff  has  de- 
clared for  more  than  in  the  procefs, .  that  declaration  has  been 
taken  to  be  one  delivered  by  the  by.  3  Keh.  16.  Mich.  3  Ann. 
Bovey  V.  Wbeikr^  and  Salk.  102.  And  there  is  great  reafon  why 
the  plaintiff  (hould  not  be  allowed  to  vary  in  the  leaft  as  to  the 
bail ;  for  I  would,  for  argument  fake,  fuppofe,  that  when  the 
defendant  comes  into  court,  and  finds  the  plaintiff  has  done 
wrong  m  joining  debt  and  trefpafs  together  in  the  fame  original ; 
thereupon  he  applies  to  his  friends,  and  (hews  them  the  defe£^, 
how  it  is  impoffible  the  plaintiff  can  ever  fucceed  in  that  a£^ion; 
and  upon  that  account  he  procures  them  to  be  his  bail,  who 
would  othcrwife  have  refufed  to  (land  for  him  in  a  proper  a^iion : 
I  mud  fubmit  it,  whether  it  would  not  be  a  hardfhip  to  let  the 
plaintiff  charge  the  bail  by  delivering  a  declaration  in  debt  only, 
when  perhcps  he  fet  out  wrong  at  the  beginning  with  no  other 
view  but  by  that  means  to  get  good  bail  to  his  a^on.    In  Tehu 


/ 
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52.  tlie  recognizance  was,  that  the  principal  (houU,  upon  eight 

days  warning,  appear  to  an  a£lion  to  be  brought  for  fuch  a  debt» 

or  they  (the  bail)  to  pay  the  money :  the  breach  was  laid  in  not' 

jaaying  fo  much  recovered  againft  the  principal,  without  (hewing 

m  t  to  be  an  action  wherein  he  had  eight  days  warning :  and  for 

'KJiis  fault  the  court  held  it  ill ;  and  Popham  who  gave  the  rule 

£ud,  that  as  to  the  plaintiff  and  defendant  a  voluntary  appearance- 

^^vithout  eight  days  warning  (hould  bind,  for  the  defendant  had 

Submitted  to  it,  ei  volenti  nonfit  injuria^  but  yet  they  could  not, 

%y  any  agreement  among  themfelves,  fubje£l:  the  bail  in  any 

<^er  method  of  proceeding  than  was  mentioned  in  the  obliga-      [  2»C  ^ 

tory  iuftrument;  fo  that  a  voluntary  appearance  (hould  not  bind 

tfaem  who  became  only  anfwerable  for  a  compulfory  one. 

3.  But  if  the  court  (hould  be  of  opinion,  that  the  recognizance 
was  well  taken  as  to  that  aflion  wherein  tlie  principal  is  con* 
demned ;  yet  I  take  it,  that  the  bail  are  difcharged,  becaufe  the 
plainuiFs  did  not  declare  within  two  terms  after  appearance,  ac- 
cording to  the  courfe  of  the  court,  and  as  the  13  Car.  2.  c.  !• 
Inquires.    This  is  the  fa£t  which  is  admitted  to  us,  and  it  will 
be  no  anfwer  to  fay,  that  though  the  defendant  might  have  re- 
iiifed  the  declaration,  and  figned  a  noti  pros^  yet  if  be  accepts  it, 
all  will  be  well  enough  *,  becaufe  his  acceptance,  which  is  aa 
edoppel  to  himfelf,  can  never  have  that  t^cQ.  againft  us,  who 
sre  his  bail,  for  the  fame  reafon  that  the  a£b  of  the  bail  is  no.eftop- 
^1  to  .him,  according  to  the  cafe  of  Needhatn  v.  Denvaivre  in  this 
Court,  Trin.  1  Geo.  rot.  399.     There  the  defendant  pleaded  mif- 
stomer  in  abatement,  and  the  plaintiff  replied  by  way  of  eftoppel,     , 
tliat  he  had  put  in  bail  by  the  name  in  the  declaration  ;  but  the 
oourt  held,  that  eftoppels  arife  againft  a  man  by  his  own   zSt^ 
'Mrhereas  this  was  the  z(k  of  the  bail.     So  is  Salk.  3.  and  the 
^sife  I  cited  before  otU  of  Telvertorty  where  a  voluntary  appearance 
>ras  held  to  bind  the  party,  but  not  the  baiL 

4.  The  laft  branch  of  my  exception  to  the  foundation  of  thi» 
^clre  facias  is  a  difcontinuance.    For  the  appearance  was  in  Hilary 

^enn,  (ince  which  that  a£lion  has  never  been  profecuted,  as  ap- 
pears by  the  return  of  the  certiorari^  fo  that  as  to  that  adion  the 
principal  and  bail  were  all  out  of  court,  and  that  caufe  never  rcgu-*  •' 
larly  continued  in  court.     It  muft  be  obferved,  that  this  objec- 
tion in  the  manner  I  now  make  it,  muft  take  its  rife  from  an  opi-   - 
sion,  that  the  proceedings  in   Trinity  term  have  no  connexion 
^ith,  or  dependance  upon  thofe  of  Hilary  term.     I  would  now 
<oh(ider  it  in  another  view,  by  fuppofing  them  to  be  in. the  fame 
adion,  fo  as  to  put  it  both  ways,  cither  they  were,  or  they  were 
not;  if  they  were,  even  then  there  is  a  difcontinuance  between 
Jiilarj  and  Trinity  term.    If  they  were  not,  then  the  firft  caufe 

has 
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kas  never  been  profecuted ;  and  as  to  the  fecond,  the  bail  ar9baC 
liable  in  that  collateral  a£tion :  fo  that  taking  it  either' way,  it 
will  appear^  x!tA%fcirefacia4  has  i/Tued  without  a  proper  founds** 
.  cion* 

To  recapitulate  the  fubftance  of  what  I  have  ofiered,  Firft, 
we  fav  the  principal  was  never  regularly  in  court,  and  confe* 
quently  the  recognizance  was  void.  But  if  he  was  well  brought 
into  court,  and  die  recognizance  well  taken ;  yet  it  will  not  fub- 
je£l  the  bail  to  that  adiion  wherein  the  plaintiffs  have  recovered* 
And  if  it  will  extend  fo  far,  yet  it  appears,  the  declaration  was 
not  delivered  in  time,  nor  chat  caufe  ever  regularly  continued  in 
r  2^  t  court.  But  if  the  court  fhould  be  of  opinion,  this  writ  is  good 
^  in  point  of  foundation,  yet  then  we  fay  it  is  defeftive  in  point  of 

form.  The  breach  is  not  well  affigned,  for  the  reafons  I  before 
mentioned*  And  laftly  though  none  of  thefe  points  (hould  be 
with  us,  yet  the  variances  are  fatal.  And  therefore  I  pray,  the 
award  of  execution  may  be  rcverfed. 

Reeve  cotitra.  As  to  the  exception  to  the  breach ;  we  have 
sifligned  it  in  the  words  of  the  condition,  which  ire,  that  he  fliai! 
lender  himfeif  in  executioue  judic'ii.  And  though  I  muft  admit  the 
inftances  put,  where  this  condition  may  be  performed  by  a  render 
which  may  not  be  in  execution  of  the  judgment ;  yet  no  cafe  can 
be  (hewn,  where  the  plaintiff  Is  obliged  to  ailign  the  breach  fo 
large  as  to  exclude  all  the  diiTerent  ways  which  may  be  conftrued 
a  performance  within  the  intent,  though  not  witnin  the  letter* 
In  fuch  a  cafe  the  party  muft  come  and  excufe  himfeif,  and  the 
faw,  in  favour  of  him  who  perhaps  has  complied  as  far  as  was  in 
his  power,  will  allow  that  excufe.  A  condition  to  re-enfeoff  is 
performed  by  leafe  and  releafe ;  but  yet  it  was  never  alleged,  that 
the  party  did  not  make  a  releafe,  but  only  that  he  did  not  re>in« 
feoff;  and  if  he  did  make  a  releafe,  tliat  mufl  be  (hewn  on  the 
o^er  fide.     The  precedents  are  as  tliis  writ  is.     Co.  EnU6i(}* 

~inaBr.  277,  297. 


As  to  the  variances,  I  fhall  not  enter  into  any  debate  whedier 
they  are  material  or  not ;  but  what  I  rely  upon  i;^  that  they  ought 
to  have  demanded  cyer  and  taken  advantage  below.  Now  it  is  too 
late ;  for  the  recognizance  is  not  properly  before  the  court,  and 
they  ought  not^  to  have  brought  it  up.  And  as  to  what  is  faid  as 
to  the  efFe£t  of  in  nullo  eji  erratum^  I  take  it  in  this  place  to  be  a 
demurrer  to  this  part,  which  is  immaterially  affigncd.  I  believe 
a  deed  or  a  bond  was  never  fent  for  up  by  a  certiorari  in  order  to 
afSgn  variances  between  them  and  the  declaration,  but  the  proper 
WsiJ  to  have  advantage  of  thofe  variances  is  to  pray  oyer^    This 

recognizance 
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Tfcognizance  is  in  the  fame  reafon  with  the  bond  or  the  deed,  for 
it  is  the  fpecialty  upon  which  the  action  is  grounded. 

As  to  the  other  objedions,  which  go  to  the  judgment  in  the 
original  a£tion:  the  anfwerl  give  them  Is,  that  thefe  defendanta 
cannot  aflign  that  for  error,  for  the  bail  can  aflign  no  matter 
which  lies  properly  in  the  mouth  of  the  principal :  they  alone,  or 
by  joining  with  the  principal,  cannot  have  error  of  that  judg* 
nient.    lliey  cannot  aflign  tliat  no  capias  ifiiied  againft  the  prin- 
cipal    I  Vent.  38.    And  this  anfwer  will  fcrve  for  the  objcAion, 
that  the  dedaration  was  not  delivered  in  time ;  for  they  are  fo  far. 
itom  having  a  power  to  aflign  that  for  error,  that  in  2  Vent.  143. 
u  was  held,  they  could  not  fo  much  as  plead  it  to  the  fcire  facias*     [  2^7  ] 
•And  every  body  knows,  that  even  matter  which  is  pleadable  to 
^Jcirefarias^  as  a  releafe,  cannot  be  taken  advantage  of  after 
judgment   in  fcire  facias^  no  not  by   audita  querela.     F.  N.  B. 
'O4.  ,-. 

Strange  replied.     Our  pleading  over  can  never  cure  a  dcfeft  in 

in  their  afligning  the   breach.     In  i  Sid.   184.  in  trefpafs  the 

PJ^intifThad  not  alleged  a  poffeflion,  and  it  was  held,  Not  guilty 

^  not  cure  it.     Sq  in  States  cafe,  7  Co.  it  is  faid,  pleading  over 

^U  in  fome  cafes  help  a  defe£t  in  point  of  form,  but  in  no  cafe  a 

^c£l  in  point  of  fubftance.    This  cafe  of  a  recognizance  difiera 

froin  that  of  a  bond,  one  is  a  matter  of  record,  and  the  other  in 

P^^B  and  it  may  as  well  be  brought  up  as  the  original  is.  But  whe- 

^r  it  was  proper  to  fend  for  it  or  not,  is  not  now  the  queftion^ 

^cc  they  have  admitted  the  faA  to  be  as  we  have  alleged  it,  and. 

Jl^Uput  it  in  judgment,  whether  upon  that  ftate  of  the  cafe  it 

°^  error  in  point  of  law  or  not.     It  is  as  infufficient  to  aflign  the 

Ofeach  in  tne  words,  as  it  is  to  plead  performance,  which  may  be 

'"•     Lot.  16.  The  covenant  was  to   deliver  all  his  money,  and 

j:^d  not  fufficient  to  plead  he  had  delivered  all.     The  general  an- 

^^^r,  that  the  bail  fliall  not  impeach  the  judgment  againft  the 

jPf  ^ncipal,  will  not  go  to  my  fecond  objection  ;  for  there  I  do  not 

^*0?utc  the  validity  of  the  proceedings  as  between  the  parties* 

^t  only  infill  they  are  not  binding  as  to  the  bail.     As   in  the 

^^^  in  Telverton  the  bail  did  not  overthrow  the  judgment  for  want 

^^    ^ght  days  warning,  but  only  made  ufe  of  that  objeftion  to 

^^^ufethemfelves,  without  impeaching  the  proceedings  91/W  tlie 

J^*"Wipal. 

C  J.  Some  of  the  exceptions  would  hold,  if  the  party  did  not 

^^5^c  too  late ;  and  others,  if  they  came  out  of  the  mouth  of  the 

^^^ticipal.     But  as  they  lie  under  both  thofc  difadvantages,  in 

^  filing  too  late,  and  from  an  improper  pcrfon ;  I  think  they  can 

^  ve  no  weight  in  this  cafe.    The  objedlion  to  tlie  breach  ftrikes 

at 
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at  the  recognizance  itfelf,  which  is  indeed  but  oddly  penned.  If 
fliould  not  have  been  fo  ftrait,  for  courts  of  juftrcc  ought  to  takt 
fuch  as  will  anfwer  the  effeft  of  the  plaintilF's  demand.  The 
cffeci  will  be  anfwered  by  a  render,  though  not  in  txecuttcfie  jydi" 
ciij  provided  the  party  be  liable  to  be  fo. 

The  others  inclined  to  affirm.  But  it  was  put  off  to  another 
day,  when  Serjeant  Branthwayte  pro  qutf'  in  errore^  Argued,  that 
the  breach  is  not  well  affigncd,  becaufe  they  charge  us  with  not 
doing  an  ad,  which  can  only  be  the  a£t  of  the  plaintiff  in  the 
a£lion  (/.  e.)  die  having  him  in  execution  of  the  judgment.  For 
all  we  can  do,  is  to  furrender  him,  foas  the  other  may  have  him 
in  execution  *,  but  to  furrender  him  in  execution  is  not  in  out 
[  208  3  power.  I  agree  it  is  a  general  rule,  that  the  breach  may  be  af* 
figned  in  the  words  of  the  condition;  but  it  is  with  this  exception, 
which  goes  to  our  cafe,  that  where  the  natural  performance 
of  that  condition  is  what  the  words  thcmfelves  do  not  im- 
port, there  yoii  muft  leave  the  words,  and  go  to  that  which 
amounts  to  a  performance  within  the  intent  of  the  condition.  A 
pleader  is  to  go  according  to  the  operation  of  law,  and  not  the 
words  of  a  deed.  The  grant  of  one  jointenant  to  another  muft  be 
pleaded  as  a  releafc.  2  Saund,  97.  As  to  the  precedents,  they 
were  as  much  in  favour  of  the  cafe  of  Chetley  v.  W^od  in  ialk. 
659.  as  tliey  are  in  this  cafe,  but  yet  they  had  no  influence  upon 
the  court,  becaufe  they  faid  they  were  againft  law. 

As  to  the  variances,  they  were  fo  fully  preft'upon  the  former 
argument,  that  I  fliall  not  meddle  with  them  \  nor  indeed  is  there 
any  occafion,  for  I  do  not  find  it  is  fo  much  as  pretended,  that 
there  are  anyways  tp  be  folved.  But  the  only  thing  I  fliall  apply 
myfelf  to  is,  to  prove  that  we  are  not  too  late  to  have  advantage 
of  them,  which  was  objefled  to  us.  I  agree,  no  variance  can 
be  afTigtied  between  the  bond  and  the  declaration,  upon  a  writ  of 
error  \  and  the  reafon  is,  becaufe  in  judgment  of  law  the  bond 
which  was  once  in  court  is  delivered  out  again  to  the  party  at 
the  end  of  the  term.  But  that  leafon  has  no  place  in  the  cafe  of 
a  record,  which  always  remains  in  court.  This  court  fends  to 
inferior  courts  for  their  records,  and  will  adjudge  upon  them, 
though  tlie  party  might  have  had  the  fame  advantage  below.  A 
man  below  may  have  oyer  of  an  original  upon  which  the  fare 
facias  is  built.  And  for  the  point,  that  he  was  not  too  late,  he 
cited  Telv.  if 8.     Hoh.  4.     2  Cro.  331. 

Reeve  contra.  After  Tifctrefeci  returned,  the  party  cannot  have 
advantage  of  what  might  have  been  pleaded.  &alk.  262,  264. 
There  is  no  difference  between  a  record  and  a  matter  inpais^  where 
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ik  IS  not  part  of  the  fame  record,  as  this  recognizance  is  not. 
II H.  4.  47.  *.  I  RoIL  Abr.  760.  The  defendants  might 
live  had  a  writ  of  error  tarn  in  redditione  judicH  quam  in  adjudica* 
6ne execuiionis  \  and  if  upon  a  common  writ  of  error  the  fame 
advantage  might  be  had,  what  occaiion  was  thete  to  provide  a 
[pccialonc  ?  And  this  differs  widcljr  from  the  cafe  of  an  original, 
ixtiizt  is  onljr  part  of  the  procefs  :  but  this  is  like  a  note  or  a 
Wl|  the  ground  and  caufe  of  the  a£lion. 

C.  J.  At  prefent  this  recognizance  is  no  part  of  the  record. 
The  defendant  by  praying  oyer,  might  have  made  it  fo  *,  and  if 
Ae  court  bdow  had  denied  oyer^  (which  by  the  way  they  did)  he 
vould  have  had  the  fame  advantage  on  a  bill  of  exceptions.  I  am 
fcnj  thofc  who  were  concerned  below  had  not  the  courage  to  do  r  ^^^  -i 
!tt  for  by  this  means  we  are  now  to  affirm  a  judgment,  which  if  ^ 

aD  die  parts  of  it  were  properly  before  us,  we  (hould  be  bound  to 
Kfcrfe,  and  by  this  artifice  the  juflice  of  this  court  is  eluded. 
fswp  J,  accord** 

Ejre  J,  In  Trevivian  v.  Lawrence  {a)  (which  I  was  counfel  in)  ^^)  5  y^^^  j-g; 
tkjadginent  on  which  the  fcire  facias  was  brought,  was  really  Saik.  276.  3 
of  another  term  than  the  recital  mentioned  ;  and  the  court  held,  ^^'  ^^^{^^^^ 
vtoouldhave  no  advantage  of  it  after  z  fcire  feci.  Raym.  1036, 

1038.  S.  c. 

Aijoumatur^  to  look  into  the  cafe  in  Ttlv.  Afid  the  laft  day  of 
tk  term  the  Chief  Juftice  faid,  they  had  perufed  the  record, 
^his  Trin.g  Jac.  i.  rot.  305.  and  nothing  is  entered  there, 
hit  die  award  of  execution,  with  a  mark  in  the  margin,  that  a 
^  of  error  was  allowed ;  and  whether  the  judgment  was 
fclcked  up  by  a  certiorari^  or  by  a  fpecial  writ  of  error,  does  not 
appear  in  the  report  (but  they  inclined  it  was  by  the  latter)  fo 
Aatcafe  was  of  fmall  authority »  The  judgment  of  C.  B.  was. 
Amed. 


Vol.  I. 
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6  Georgii  Regis.       In  B.  R. 

Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice. 
Sir  Littleton  Powys,  Krtt.  ^ 

Sir  Robert  Eyre,  Knt.  \j^ftices. 

Sir  John  Fortefcue  Aland,  Knt.     ^ 
Nicholas  Lechmere  Efquirty  Attorney  GeneraL 
Sir  William  Thompfon,  Knt.  Solicitor  GeneraL 

Memorandum-^    The  Lord  C.  J.  Pratt  was  abfcntall 
this  term,  being  ill  of  an  ague  and  fever. 


LeightOH  verfus  Leigh  ton. 

Officer  examin-  Tf/'^^^^  movcd,  that  the  keeper  of  records  and  fines 
cd  as  tocondition  ^^  in  ccm*  Monmouth  might  attend  the  trial  at  bar  with  fomc  of 
•f  recordi,**""  tlie  original  records,  to  anfwer  an  objeaion,  that  had  been  made 
upon  a  former  trial,  that  all  the  records  were  worn  out  and  obli- 
terated. Sed  per  curiam^  We  never  do  it :  you  may  have  a  rule 
for  copies.  And  though  the  officer  cannot  be  examined  as  to  the 
matter  of  a  record,  yet  he  may  give  evidence  of  the  condition  of 
them  in  general,  without  producing  them,  and  that  will  anfwer 
your  purpofe  as  well. 


[211  ] 


Haflcl's  cafe. 


MsnJamui  to      jpAZAKERLET  moved  for  a  mandamus  to  be  dire£ied  to 
rcimburfc  fur-     JP  the  jufticcs  of  pcacc  of  the  county  of  Chefler^  commanding 
▼cvor  ot  high-    ^Yitrti  to  make  a  rate,  to  reimburfc   one  Haffel  the  money  he  had 
expended  as  furveyor  of  the  highways.    And  it  was  granted. 


▼cyo 
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Afpltn  and  Gray. 

"pER  curiam.  If  the  declaration  be  delivered  fo  early  in  term,  l^nOke, 
-^  that  the  defendant  has  eight  days  in  that  term,  he  cannot 
move  to  change  the  venue  the  next  term. 


Harvey  verfus  Porter, 

nER  curiam.  If  on  an  old  iflue  notice  of  trial  be  given  before  WhttUittrm^* 
-'^  the  firft  day  in  full  term,  it  is  fufficient;  and  it  need  not  be  «»ticf  »^w^. 
given  before  the  effoin  day  (i). 


Xi)   Bo^g  v.   Rofe,  poft.   1164*     Chapman,  Barnes  291.     See  alfo 
contra  «Qd  chat  the  pradice  is  alfo    Imp,  Pra^.  K.  £,  309. 
coHtra  in   C.   Bm     Fide  Geale  v. 


Between  the   Pariflies  of  RatclifFe   Culy  and  Exall  in  Civit*. 

Coventry. 

UP  O  N  an  order  for  removal  of  a  widow  and  her  two  chil-  Anordcrtocomi 
dren  from  Exall  to  Ratcliffe  Culy,  it  appeared,  that  feme  mon  intent  » 
time  fince  one  A.  B.  was  hired  and  fervcd  for  a  year  in  the  parifh  ^^^^  q^ 
of  R.  C.  and  gained  no  other  fettlement  before  his  death,  there-  145.  nq  13^^ 
^orc  the  juftices  adjudge  the  wife  and  her  children  to  be  fettled  in  fi*  C. 
<I2.    C  and  fend  them  thither  as  to  the  fettlement  of  the  huf* 
band. 

Reeve  moved  to  quafh  the  order,  becaufe  a  married  man  gdins 
^o  fettlement  by  any  hiring  or  fervice ;  and  like  wife  becaufe  the 
children  are  called  A^r  children  and  not,  his ^  Sed per  curiam,  "We 
*\cver  make  intendments  to  deftroy  an  order,  and  it  does  not  ap* 
X^ear  he  was  married  at  the  time  of  the  hiring,  and  if  he  was. 
*xiarried  during  the  fervice,  that  will  not  prevent  his  fettlement. 
-And  as  to  the  children,  we  muft  intend  them  to  be  his  by  her,  till 
X\iz  contrary  appears ;  and  that  they  are  fo  is  implicitly  averred  in 
^lie  adjudication  of  the  childrens  being  fettled  with  him ;  for  that 

tlicy  could  not  be,  if  they  were  her  children  by  a  former  hufband^ 

ITo  we  muft  take  them  to  be  his.     Order  confirmed. 

Q-2 
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Palgrave  verf.  Windham. 

Cafe  lie*  by  tn  X^  A  S  E  by  thc  plaintifF  as  adminiftrator  of  J.  S.  againft  thd 
adnainjftrator       Ij  defendant  as  bailiff  of  thc  liberty  of  the  duchy  of  Lancafier, 

againftthc  bailiff  -^^>*  .  ^     -r    -  j  ^        ^t  J      a*    t.      *^ 

of  a  liberty  for  foi  executing  s,  pert  facicis^  and  removing  the  goods  off  the  pre- 
executing  a/,    miffes  before  the  landlord  was  paid  his   year's  rent,  purfuant  to 

•fhc^^sTthf  ^c  ft^^"^^  ^  -'''''•  ^'  ^7-  ^^^  general  iffue  pleaded,  vcrdift 
prcmiffes  before  and  j  udgmcnt /rc?  ^f/^r*,  a  writ  of  error  brought,  and  the  general 
the  landlord  was  errors  affigncd. 

paid   a  year*i  ° 

feat.     Upon  , 

%  Anmc.  17^  Torhe  pro  quef'  in  errore^  made  three  points  :  i.  Whether  up- 

Liii.  Int.  46.  Qjj  jjjjg  ftatute  any  aftion  lies  againft  the  officer.  2.  Admitting 
v^n.  Abr'  ?57.  ^^  ^o^s,  whether  in  this  cafe  the  plaintiff  has  difclofed  fufficienc 
pi*  !•  matter  to  maintain  an  action.     And  3.  Whether  it  will  lie  for 

an  adminiftrator. 


I.  The  firft  point  depends  Upon   the  words  of  thc  ftatute, 
**  which  are,  "  That  no  goods  (hall  be  liable  to  be  taken  by  virtue 

"  of  any  execution,  unlefs  the  party,  at  whofe  fuit  thc  execu* 
**  tion  is  fued  out,  (hall  before  the  removal  of  fuch  goods  from 
**  off  the  premiffes,  pay  to  the  landlord  or  his  bailiff  one  year's 
•«  rent  (if  due),  and  die  flicriff  or  other  officer  is  irtpowered  and 
"  required  to  levy  and  pay  the  plaintiff  as  well  thc  money  fo 
**  paid  for  rent,  as  the  execution  money." 

Upon  this  it  is  plain,  that  the  plaintiff  in  the  aSion,  and  not 
the  officer,  is  the  pcrfon  who  is  to  be  accountable  to  the  landlord ; 
and  if  he  does  not  pay  the  rent,  the  landlord  will  have  his  remedy 
againft  him.  But  vrhat  is  all  this  to  the  officer  ?  He  is  to  exe- 
cute the  King's  writ  in  the  ordinary  manner,  witli  this  only  dif- 
ference, that  if  the  plaintiff  pays  thc  rent,  then  he  muft  go  far- 
ther, and  levy  that  as  well  as  the  execution  money ;  but  if  it  be 
not  paid  (as  in  this  cafe  it  appears  it  was  not}  then  the  payment 
being  in  thc  nature  of  a  condition  precedent,  thc  officer  was  not 
obliged  to  go  out  of  his  way,  and  confequently  there  were  no 
lackes  whereon  to  found  an  a£tion. 

He  Aouid  allege  2.  But  if  an  aflion  will  lie  againft  the  officer,  yet  I  apprehend 
^M*o(tt  u*  ^^  plaintiff  has  not  difclofed  fufficient  matter  to  maintain  one^  no, 
helped  by  vcr-  not  cvcn  to  have  obliged  tlie  plaintiff  in  thc  aclion,  to  pay  thc 
^^*  rent ;  for  here  is  no  notice  or  demand  alleged,  and  as  this  is  a 

matter  which  lies  only  in  the  knowledge  of  the  landlord,  he  ought 

to  do  the  firft  aft,  by  giving  notice,     i  RoH.  Jbr.  462*  pL  i6. 

Hob.  51*     j^IUyn  24.     I  Bn//1,   12.     In  a  quanium  mnuft^  you 

always  aver  notice. 

2  li 
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It  will  be  faid,  that  there  is  notice  to  the  officer,  but  I  take 
tliat  to  l>e  as  none,  for  no  body  will  fay  the  officer  was  bound 
to  pay  the  money  himfclf  j  and  as  to  the  verdift,  it  is  true,  that 
will  help  what  is  alledged,  but  can  never  add  any  new  {^Et  not 
mentioned  in  the  declaration.     Saik.  364. 

3.  This  aftion  lies  not  for  an  adminiftrator.     For  the  git  of 

this  adlion  is  either  the  non-payment  of  the  rent,  or  the  tort  in 

removing  the  goods.     If  the  firft,  tlien  I  fay  the  officer  is  not 

bound  to  pay  the  money.     If  the  fecond,  then  this  being  a  pcr- 

fonal  tort,  an  adminiftrator  can  maintain  no  a£lion  for  it.     The 

inteftate  had  no  particular  intereft  in  the  goods  (as  the  plaintiff 

in  the  execution  after  payment  of  the  rent  would  have)  but  this 

is  an  adion  arifing  merely  ex  dcHcIo.    At  common  law  before  the 

ftatute  de  bonis  afpcrtatis  in  vita  tcjlntoris^  it  is  certain  an  admini* 

ilrator  could  have  no  fuch  aftion  ;  and  I  take  it,  that  ftatute  has* 

never  yet  been  extended  fo  far  as  this  cafe.     In  the  cafes  of 

^jedment,  ward,  and  qimre  impedit^  there  was  an  intereft  vcftcd 

fciefore  the  death  of  the  teftator,  of  which  tliere  is  none  in  this 

«:afe. 

Branthwajie  Serjeant  contra.     The  mifchief  intended  to  be  re- 
xnedied  by  this  ftatute  was,  the  fraud  which  tenants  committed, 
mn  fetting  up  a  (ham  execution  to  defeat  the  landlord  of  his  rent; 
and  therefore  it  ought  to  have  a  liberal  conftruclion.   The  words 
arc  prohibitory,  tliat  the  goods  fliall  not  be  removed ;  and  there- 
fore as  the  officer  had  notice,  he  ftiould  have  ftopped  his  hand 
^ill  the  money  was  paid,  and  not  have  removed  the  goods,  to 
<vade  the  ftatute.     And  it  would  have  been  a  good  return,  for 
lum  to  fay,  that  he  had  ftized  the  goods,  but  could  not  proceed 
to  expofe  them  to  fale,  for  that  the  landlord  had  demanded  a 
year's  rent  purfuant  to  tliis  ftatute,  which  tlie  plaintiff  was  not 
there  ready  to  pay. 

As  to  the  want  of  alleging  a  demand  upon  the  plaintiff  in  the 
aftion,  that  is  not  the  git  of  this  fuit,  it  is  the  tort  in  removing 
the  goods ;  and  there  being  notice  to  the  officer,  his  proceeding 
after  is  a  wrong  to-  us,  for  which  he  is  anfwcrable.  But  iurely 
after  a  verdift,  every  thing  neccfTary  to  make  this  an  offi:uce, 
muft  be  fuppofed  to  have  been  proved. 

As  to  our  fuing  as  adminiftrator,  there  are  cafes  ftronger  than 
this.  The  difference  is  in  actions  by  and  againj}  an  adminiftra- 
tor. This  is  not  a  wrong  to  the  perfon,  but  to  tlie  cftate  of  tlie 
inteftate.  Upon  the  ftatute  of  £.  6.  an  aftion  lies  by  but  not  %  e.  6.  c.  ij, 
ogainjl  an  executorj  for  not  fetting  out  of  tithes,  i  Sid.  S8.- 
407.     1  F^nt.  30.     In  4  Med.  403,  an  executor  maintained  au 

0^3  adiou 
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aSion  for  a  falfc  return.  Here  the  intcftatc  had  an  intereft  In 
the  goods ;  they  were  a  pledge  for  his  rent,  but  arc  now  loft. 
This  was  over-ruled  in  C.  B.     ^ 

Torke  replied.  In  the  cafe  of  tithes  there  is  an  intereft  vefted, 
and  that  in  4  Mod.  was  after  execution,  where  the  (herifF  having 
the  money  in  his  hands,  was  liable  to  an  a£tion  of  debt.  Cr^. 
^^''^  539*  ^^t  Jones  173.  the  better  opinion  is,  that  upon 
mefne  procefs  fuch  an  zCt'ion  is  not  maintainable.  In  that  cafe 
too  the  debt  was  abfolutely  loft,  but  here  the  landlord  or  his  ad- 
miniftrator  may  ftill  fue  the  tenant  for  his  rent. 

Powys  J.  held  the  aftion  lay  againft  the  officer  for  the  tort, 
'and  that  diough  notice  is  requifitc  (i),  yet  the  want  of  alleging 
it,  is  helped  by  the  verdi£t.  And  that  the  removal  of  the  goods 
was  a  wrong  to  the  eftate  of  the  inteftate,  for  which  his  admini-* 
ftrator  might  maintain  an  aft  ion.  Et  per  Eyre  J.  As  the  officer 
had  notice,  that  is  enough  to  fubje£l  him  (2),  though  it  does 
not  amount  to  a  demand  of  the  money  of  the  plaintiff  in  the  ex- 
ecution ;  which,  though  the  ftatute  is  filent,  yet  upon  the  reafon 
of  the  thing  I  take  to  be  neceffary.  Executors  and  adminiftra- 
tors  may  fue  for  an  cfcape,  and  here  tlie  inteftate  had  an  in- 
tereft, fot  which  his  adminiftrator  may  bring  an  aftion.  To 
which  Forte/cue  J.  agreed.  And  the  judginent  of  C  JB.  was 
affirmed. 

JV.  J?.  I  was  counfcl  in  this  caufe  as  an  affiftant  to  a  Serjeant 
in  C.  B.  and  took  another  exception,  that  there  was  no 
fuch  ftatute  as  tlie  plaintiff  had  declared  upon,  for  he  fets  out 
with  one  made  at  the  Parliament  begun  and  holden  8  Ju/y 
8  jinfj.  when  it  was  in  7th  of  that  Queen.  But  the  court 
held,  that  the  faying  afterwards  contra  formam  Jtatuti  in  eo 
cafu  edit*  et  provij*  had  fet  the  matter  at  large :  and  then  it 
being  a  publick  aft,  they  were  bound  to  take  notice  of  it. 
And  the  plaintiff  was  not  prejudiced  by  thcmiftake. 


(i)   Waring  v.  Dev:bcrry^  ante         (2)  Vide  6  Com.  Dig.  tit  Rent, 
gy.  S.P.  (D.  8.)  and  Henebet  v.  Kimfjen^ 

a  tVilf.  140. 


WegerflofFe  and  Keenc. 

Ttefemaybra     A  CTION  upon  the  cafe  upon  the  cuftom  of  merchants 

pwtial  tcctpt-     jfT^  brought  by  the  perfon  to  whom  a  foreign  bill  of  exchange 

Mceoft  Jjuit/   ^  ^j^j^  payable,  againft  the  acceptor.    And  the  declaration  fets 

^^'  forth. 
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forthi  Uiat  one  James  Collet^  being  a  merchant  rcfiding  at 
ChriJHana  in  Norway^  according  to  the  cuftom  of  merchants 
drew  his  firft  bill  of  exchange  upon  the  defendant,  rcquefting 
him  to  pay  the  plaintiff  fuch  firft  bill  (his  fecond  not  being  paid) 
of  127/.  l8/«  4</.  which  bill  was  afterwards,  v/z.  9  December ^ 
17 17,  (hewn  to  the  defendant,  who  accepted  to  pay  100/.  part 
thereof,  upon  the  8th  day  of  February  following,  by  virtue  r  21C  1 
whereof  he  became  chargeable,  et  in  conjtdetatione  vide  etfdem  die  ^  ^ 
et  anno  ultimo  fupradiElis  fuper  fe  ajfumpjity  to  pay  the  fame  on  the 
faid  8th  day  of  February  tunc  prox*  fequentemy  which  he  has  not 
done  according  to  his  undertaking.  There  is  likewife  a  count 
for  monies  had  and  received,  and  an  infimul  ccmputajfent*  The 
defendant  as  to  thofe  two  counts  pleads  non  ajfumpfit^  and  as  to 
the  count  upon  the  bill,  he  pleads,  that  the  faid  James  G>llet 
drew  another  bill  for  tool,  only,  wherein  he  countermands  the 
payment  of  the  odd  27  /.  1 8  /.  4  J.  by  virtue  whereof  the  defend- 
ant paid  the  ioo/»  in  fatisfadlon  of  the  firft  bill,  and  the  plain- 
tiff* accordingly  received  it  in  fatisfadion.  The  "^hAnixS protefiando 
that  the  defendant  did  not  pay  it  in  fatisfa£lion ;  for  plea  faith, 
that  he  never  received  it  in  fatisfadlion.  And  to  this  replipation 
the  defendant  demurs* 

Strange  pro  defendenie.  I  fliall  not  trouble  the  court  with  aa 
exception  which  has  formerly  been  taken  to  thefe  replications, 
that  the  payment  in  fatiffaftion  being  admitted,  the  travcrfc  of 
the  acceptance  is  immaterial ;  for  I  am  fenfible,  it  has  been  ad- 
judged to  be  well  enough  in  the  cafe  oi  Toung  v.  Ruddle^  Sali. 
62J*  and  of  Hawkjbaw  v.  Ranviings  in  this  court,  Hil.  3d  of  his 
prefent  Majefty,  upon  this  ground,  that  there  can  be  no  payment 
in  fatisfaAion,  widiout  an  acceptance  in  fatisfadtion ;  and  tlicre- 
fore  a  traverfe  of  the  acceptance  is  an  argumentative  denial  of 
the  payment ;  for  if  the  plaintiff  did  not  accept  it  in  fatisfaftion^ 
the  confequence  of  that  is,  that  it  was  not  paid  in  fatisfa£lion. 

Laying  therefore  the  plea  and  replication  afide,  I  (hall  take 
up  the  cafe  as  it  flands  upon  the  declaration,  and  upon  that  offer 
fbme  things  di(tin£t]y,  both  as  to  the  matter,  and  as  to  tlie  man- 
ner of  it. 

As  to  the  matter  of  it,  the  cafe  is  no  more  than  this ;  the  per- 
son to  whom  a  foreign  bill  of  exchange  is  made  payable,  brings' 
his  z€i\on  againft  the  drawee,  upon  a  partial  acceptance  for  fo 
niuch  of  it  as  he  undertook  to  pay,  and  counts  upon  tlic  cuftom 
of  merchants. 

The  fingle  point  which  will  arife*upon  this  cafe  is,  whether  m 
partial  acceptance  be  good  or  not  within  the  cuftom  of  mer- 

0^4  chants. 
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chants.  And  I  fhall  endeavour  to  prove,  that  this  acceptance  is 
a  void  acceptance,  and  coniequently  the  plaintiff  has  no  caufc  of 
adion. 

That  I  may  not  be  mifunderdood  when  I  call  this  a  void  ac« 
ceptance,  I  would  premife,  that  I  do  not  mean,  it  is  fo  abfoiutely 
void  as  to  exclude  any  remedy  againft  the  acceptor,  for  I  mail 
admit,  that  this  acceptance  will  create  a  contra£b  between  the 
parties,  upon  which  an  a£lion  upon  the  cafe  would  have  laid« 
[216  ]  Cut  what  I  (hall  infill  upon  is,  that  this  is  a  void  acceptance 
within  the  cuftom  of  merchants,  upon  which  the  plaintiff  has 
founded  his  cafe ;  and  if  it  be  void  within  the  cuftom  of  mer-* 
chants,  then,  whatever  effe£t  it  would  have  as  a  private  contra£l 
between  the  parties,  will  be  a  matter  foreign  to  the  prefent  quef- 
tion,  in  as  much  as  the  plaintiff  has  not  relied  on  it  as  fuch,  but 
has  brought  his  adion  upon  the  cuftom* 

I  have  inquired  into  tlie  praftice  of  merchants  in  tins  cafe, 
but  have  not  been  able  to  get  any  certain  account  of  this  matter. 
The  true  reafon  of  which  I  apprehend  to  be,  that  it  is  a  cafe 
which  feldom  or  never  happens  amongft  merchants,  for  they  ho- 
nour one  another's  bills,  though  there  are  no  eftedls  of  the 
dra%vtr's  in  their  hands ;  and  they  would  cftcem  it  the  greateft 
blemifli  tliat  could  be  caft  upon  them,  if  their  correfpondent 
fliould  once  refufe  to  anfwer  tlieir  bills  any  further  than  they  had 
cffeAs  in  his  hands. 

What  account  I  have  received,  I  fliall  fubmit  to  the  court. 
Some  are  of  opinion,  that  an  acceptance  for  part  is  an  acceptance 
for  the  whole,  in  as  much  as  it  deprives  the  party  of  the  benefit 
of  protefting,  and  fo  reforting  back  to  the  drawer.  But  I  appre- 
hend tlierc  is  no  reafon  at  all  for  this.  To  fay  that  becaufe  com- 
monly a  man  does  honour  another's  bill  beyond  what  effeAs  he 
has  in  his  hands,  that  therefore  he  muft  do  it,  is  a  ftrange  con- 
clufion.  For  fuppofe  he  has  but  20/.  of  the  drawer's  in  his 
hands,  and  is  bound  to  anfwer  a  bill  for  fo  much ;  it  would  be 
highly  unreafonable,  that  in  cafe  the  other  (liould  draw  for 
10,000/.  this  man  muft  either  pay  the  whole,  or  fubje£l  him- 
felf  to  an  a£lion  for  non-performance  of  the  condition. 

But  if  this  notion  fliould  prevail,  that  an  acceptance  for  part  is 
an  acceptance  for  the  whole,  yet  as  on  the  one  hand  it  charges 
the  acceptor  with  the  intire  fum,  fo  on  the  other  hand  it  dif- 
cliarges  him  of  this  aftion.  For  then  there  can  be  no  colour  to 
fpiit  the  demand  into  two  anions,  but  the  plaintiff,  in  declaring 
for  psurt  ought  to  ihcw,  tliat  tlie  reft  is  fatisiied.     SaJL  65. 

Others 
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Others  are  of  opinion,  that  the  party  ought  not  to  hare  taken 
this  acceptance,  but  proteftcd  the  bill  as  to  the  whole,  and  fent 
for  another  to  the  value  of  what  the  drawee  would  anfwcr. 
This  tikewife  makes  for  the  acceptor  the  defendant. 

I  am  informed  indeed,  there  is  one  gentleman  docs  attend  to  Vide  Petit  t. 
fay,  that  this  matter  has  happened  in  his  own  experience  5  but  ^^'^^^i  Comb^ 
he,  by  what  I  find,  is  alone  in  that  opinion,  and  perhaps  may 
not  hare  confidered  the  confequences  of  it. 

As  there  is  this  diverfity  of  opinions  upon  a  matter  which  feU     [  2 1 7  J 
iom  or  never  comes  in  pmfticc,  I  fhall  take  it  upon  the  rcafon 
of  the  thing,  with  a  view  likewile  to  the  many  inconveniences 
wUch  will  follow  as  a  confequence  of  eftablifhing  this  partial  ac- 
ceptance. 

The  better  to  come  at  this,  it  may  not  be  improper  to  ftatc 
^c   method  of  tranfafting  thefc  affairs.     Wheft  the  party  to 
whom  a  bill  of  exchange  is  made  payable  receives  it,  he  imme- 
diately applies  to  the  drawee  to  get  his  acceptance :  if  he  accepts 
]^9   nothing  farther  is  done  till  the  day  of  payment,  and  then  if 
*^  be  paid  the  matter  is  at  an  end.     But  if  the  drawee  will  not 
accept  it,  then  the  party  is  to  proteft  the  bill,  and  fend  back  the 
protcft  by  the  next  poll.     When  the  time  of  payment  comes,  he 
tenders  the  bill  again,  and  then  the  drawee  may  cither  pay  it  or 
refufe  it:  if  he  rcfufcs  it,  then  there  is  a  fecond  proteft  for  non-pay- 
"*cnt,  and  the  bill  itfclf  is  returned.  And  fo  it  is  if  he  accepts  it,  and 
afterwards  refutes  to  pay  it.  From  all  this  I  would  infer,  that  there 
<^ii  be  no  partial  proteft  for  non-acceptance,  which  as  I  am  in- 
formed is  a  proteft  not  in  the  memory  of  any  but  one  of  the  no- 
taries publick.     The  words  of  all  protefts  are,  I  exhibited  the  ori- 
gt/xal  bill  to  ike  perjin  to  ivhom  diricfedj  and  demanded  his  acctl>tance 
thereof^     Now  an  acceptance  of  part  is  not  an  acceptance  thcrecf^ 
^o  more  than  payment  of  part  is  a  payment  of  the  whole.  There 
IS  a  book  which  goes  by  the  name  of  j4dvice  ccncerning  bills  cfex^  - 
,^"gfy  and  is  efteemed  amongft  thofe  mIio  are  molt  converfant 
>ri  thcfe  afF::irs.     And  mfol.  33.  of  that  book  it  is  faid,  that  no- 
^^'^g  but  an  acceptance  to  p:\Y  fcrundum  tenor  em  bilU  can  deprive 
^  party  of  the  benefit  of  a  proteft.    Ami  in  foL  16.  of  the  fame 
pook  he  puts  the  cafe  of  a  bill  drawn  on  A^  and  B.  who  arc  not 
jo^nt  traders,  and  an  acceptance  by  one  only :  this  fays  he  goes 
^''Hodiing,  and  the  party  muft  proteft  the  bill  as  in  cafe  of  no 
.^^Ptancc.     Thefe  are  the  words  of  the  book :  and  by  putting 
^  ^afc  of  two  who  arc  not  joint-traders,  I-^liould  apprehend  he 
^^^-s,  that  each  being  charged  with  a  moiety,  the  acceptance  of 
^  *s  but  an  :\cceptance  to  pay  a  moiety,  which  is  but  a  partial 
^^I>Uncc,  and  therefore  void :  and  this  is  explained  by  the  cafe 

of 
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of  Plr.htry  v.  Hall^  Salh.  1 26.  where  one  joint  trader  acccptcc 
hill,  and  it  was  held  to  be  the  acceptance  of  both,  becaufe  be 
were  equally  liable  to  pay  the  whole.  And  to  this  purpofe  lil 
wiie,  is  MJloy  dc  Jure  Maritimo  in  the  chapter  concerning  b: 
of  exchange. 

If  there  can  be  no  protcft  for  non-acceptance  of  part,  I  woi 
coufider  how  the  cafe  would  ft  and  in  regard  to  allowing  this  p; 
tial  acceptance :  the  natural  and  plain  confequcnce  of  that  v 
be,  to  put  it  in  tlie  power  of  tlje  drawee,  to  defeat  the  other 
the  benefit  of  protcfting  a  bill  for  1 0,000 /•  by  his  acceptance 
r  ^18  3  p^y  one  penny  only;  for  this  I  would  fubmit,  that  if  the  pai 
tnay  take  fuch  an  acceptance,  he  muft  take  it :  if  it  will  be  goc 
he  cannot  refufe  it,  for  it  is  not  at  his  eleftion  to  charge  t 
drawer  but  upon  the  other's  vdcfault ;  the  drawee  is  the  perl 
he  muft  firft  re  fort  to,  and  if  he  refufes,  then  and  not  till  th< 
i'  there  a  proper  remedy  aguinll  the  drawer;  and  therefore 
t;..  ndioii  ac^ainft  the  drawer  the  plaintiff  muft  fliew  a  protc 
vihli   is  an  endeavour  to  receive  the  money  of  the  draw( 

t5at  even  admitting  there  may  be  a  partial  proteft  for  non-: 
ccptance,  yet  the  inconveniences  which  will  follow  of  courfe  s 
io  great,  chat  I  hope  it  fliall  never  be  eftabliflied  by  the  judgme 
of  the  court. 

It  would  be  cndlc^  ro  put  cafes  where  it  has  been  held,  tl 
rc?U-char);cs  and  the  like  cannot  be  apportioned ;  and  therefc 
1  (liall  rely  entirely  upon  tiie  reafon  of  the  thing,  that  in  tl 
cafe  the  contraft  between  the  drawer  and  the  perfon  to  whc 
the  bill  is  payable  is  entire  and  not  divifible.  By  this  contn 
the  drawer  (and  confcquently  the  indorfor)  fubjecls  himfelf 
an  aclion  if  the  money  be  not  paid  at  the  time:  but  though 
becomes  liable  to  one  aftion,  yet  there  is  no  reafon,  that 
tran  fad  ions  between  tlie  party  to  whom  the  hill  is  payable,  a 
the  drawee,  to  which  he  is  not  privy,  this  contract  fhould 
branched  out  into  feveral  atlicns,  which  will  unavoidably  be  t 
cafe  of  every  partial  acceptance :  for  I  do  not  apprehend  he 
tlii;>  can  be  reduced  to  one  adion  by  refufing  this  partial  a 
ccptancc,  and  protcfting  for  the  whole;  becaufe  (as  I  obferv 
Ix'fore)  if  tlic  party  mn^:  take  it,  he  inujl  take  it,  and  can  char 
'  the  drawer  no  farther  than  there  is  a  default  in  the  drawee* 

As  therefor^  two  adions  are  the  feweft  he  can  be  charg 
with,  I  would  beg  leave  to  inlrancc  how  he  may  be  charged  wi 
a  great  many.  The  acceptor  will  charge  him  as  far  as  his  u 
dcrtaking :  then  another  for  the  honour  of  the  drawer  (as  is  ufi 

amon{ 
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^mongft  merchants)  may  undertake  for  another  part,  and  by  the 
fame  reafon  a  third,  and  a  fourth,  and  no  body  can  fay  where  it 
(hall  (lop :  fo  many  different  perfons  may  accept  for  fo  many  dif- 
ferent pence,  and  every  one  of  thefe  has  his  diftinfl  remedy 
againft  the  drawer. 

This  IS  too  great  an  inconvenience  to  be  got  over ;  and  it  ia 
fuch  an  inconvenience  (I  mean  the  muhiplicity  of  fuits)  as  the 
common  law  has  always  endeavoured  to  meet  with.     In  the  cafe 
o{  Hawkins  v.  Cardee^  Salk,  6;.  it  was  held,  that  the  indorfee  ' 
of  part  could  have  no  a£lion,  becaufe  fays  my  Lord  Chief  Juftice 
Hdt^  the  drawer  having  only  fubje£led  himfelf  to  one  a£lion,  it 
cannot  be  divided  fo  as  to  fut>je£l  him  to  two.     If  the  grantee  of 
a  itnt-charge  levies  a  fine  of  part,  the  conufce  cannot  compel  an 
sittomment,  for  that  would  be  to  give  two  a£lions  againft  the 
tenant.     So  if  a  feoffment  were  made  to  a  man  and  his  heirs      [  219  1 
with  warranty,  and  he  makes  a  feoffment  to  two,  the  warranty 
u  gone.     If  two  take  lands  jointly  with  warranty,    and  one 
<nakes  a  feoffment :  the  warranty  is  gone  as  to  him,  but  remains 
^  to  his  companion,  fo  as  he  may  vouch  for  a  moiety ;  and  at 
common  law  if  they  had  made  partition,  the  warranty  was  loft. 
^<o.  Xi//.  1 87.  a.     And  all  this  goes  upon  that  ground,  that  it 
heing  res  inter  alios  aHa^  it  fhall  not  turn  to  the  prejudice  of  a 
^ird  perfon.     But  this  partial  acceptance  is  a  matter  tranfa£led 
hctwcen  mere  ftrangers  \  and  therefore  fhall  not  hurt  the  drawer, 
^ho  was  no  party  to  it.     No  tlQ.  of  theirs,  which  would  be  pre- 
judicial to  him,  fliall  bind  him.     But  the  fubjeAing  him  to  feve- 
ral  aQions  will  be  a  prejudice  \  therefore  he  fhall  not  be  fubje£ted 
to  ioreral  a£lions. 

The  great  benefit  arifing  to  the  publick  from  thefe  bills  is,  their 
^ing  negotiable  and  palBng  about  as  well  as  money  5  for 
everybody  is  fenfible,  that  without  the  affiftance  of  thefe  bills  our 
trade  could  never  be  carried  on  for  want  of  fufHcientj^^r/^;  not 
to  mention  the  trouble  and  danger  in  returning  money,  which  is 
avoided  by  this  expedient.  It  is  this  benefit  which  the  publick 
"J^ccives  from  thefe  bills,  that  has  intitlcd  them  to  all  tlie  favour 
^^y  have  received,  of  which  innumerable  inftances  might  be 
8^^^n.  For  this  reafon  it  has  been  held,  that  the  bare  drawing  or 
^^^epting  a  bill,  makes  a  merchant  for  that  purpofe.  i  Salk.  125. 
«^&Tc;.  125.  2  Vent.  295.  Now  if  what  is  contended  for  on  tlie 
P^^fide  fhould  prevail,  the  publick  will  be  deprived  of  this  great 
^'^cfif,  for  no  man  will  take  this  bill  as  fo  much  money  in  the 
^*y  of  trade,  when  he  is  to  refort  to  one  man  for  one  part,  and 
P^^'haps  fend  out  of  the  kingdom  for  t!ie  other  to  a  place  where 
*'^  has  no  corrcfpondcnt.  In  the  cafe  of  Jocelyn  v.  Lafirre  which  Fort.  %%%. 
^^  in  this  court  Hil.  1 1  Jmu  rot.  214.  where  the  bill  was  to  *''/^«*-  254* 

pay 
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pay  Qtit  of  w.y  growing  fuhftjlence^  it  was  held,  that  In  regard  his 

growing  lubrntcncc  might  never  amount  to  the  fum  drawn  for, 

therefore  this  was  not  a  bill  of  exchange  within  the  cuftom  of 

merchants,  for  no  body  would  take  it  upon  fuch  a  contingency. 

And  the   cafes   of  promifTory  notes  fnice  the  ftatute  have  gone 

I^.Raym.T^jGi.upon  the  fame  renfjn.     Sinlih  v.  BohemCy  Mich,  i  Geo.  in  B.  R^ 

1396.    ^  LA.     ^vhich    was  to  pay    money  or  furrer.dcr   a  man  to  prifon.     And 

CkcJ  S  iMcJ.      *^1*^^  cafe  of  Jppldy  v.  BitiJfc,  in  B.  R.  Hil.  3  Geo.  which  was  to 

36-?,  4.  P'^y./-'  w.vt7-»  to  An  if  I  do  not  pay  Jo  much  to  B,  and  both  tliefe  were 

5f'"--^%P';'^'  held  not  to  he  within  the  iVatutc,  upon  that  only  reafon  that  they 

JS.  JU«  J>»«   "•  Zy  2*  •11 

were  not  negoUablc. 

Another  inconvenience  which  naturally  occurs  upon  this  occa-* 
fion  is,  that  the  drawee  will  infill  to  have  the  whole  bill  delivered 
up,  when  he  pays  but  a  part  only.  For  according  to  the  authors 
[  220  ]  %s  ho  treat  of  this  fubjcdl:  he  c:in  never  charge  the  drawer,  when 
tliey  come  to  make  up  thirir  accounts,  with  more  than  he  bas 
vouchers  for  uiukrthc  hand  of  the  drawer.  In  Lex  Mercatoria 
274,  it  is  fivid,  tiiut  if  the  bill  he  loft,  the  drawee  cannot  juftiff 
tlic  payment,  though  he  has  a  letter  of  advice.  And  this  refutes 
all  the  expedients  of  indorfing  part,  or  giving  a. fpecial  receipt  for 
fu  much,  bccaufe  in  neither  of  thofe  cafes  vtiU  the  drawee  have 
any  authority  to  produce  under  the  hand  of  the  drawer.  If  the 
drawer  then  refufcs  to  allow  what  the  other  has  paid,  his  only 
remedy  will  be  to  bring  his  ai^ion  ;  and  how  he  will  be  able  to 
riiiintain  it  upon  the  cuitom  of  merchants,  I  muft  confefs  myfelf 
at  a  lofi  to  find  out,  for  he  will  want  the  neceflary  evidence  to 
maintain  fuch  an  adion,  which  is  the  bill  itfelf  tliat  was  drawn 
upon  him. 

If  this  then  will  be  the  cafe,  where  he  pays  the  money  without 
taking  up  the  bill ;  I  muft  contend  that  by  all  the  rules  of  pru- 
dence and  juftice  he  may  infift  to  have  the  whole  bill  delivered  up 
to  him,  when  he  only  pays  part  of  it  according  to  his  accept* 
ance* 

Suppofing  him  then  in  poflcflion  of  the  whole  bill,  I  would 
confider  in  what  a  condition  we  have  left  the  ^arty  to  whom  it 
was  made  payable.  He  muft  be  fuppofed  to  have  advanced  a 
coiifidcration  adequate  to  the  whole  fum,  and  confequently  is  in 
juftice  intitled  to  his  whole  money  of  fomebody  Or  other.  It  will 
be  fa  id,  that  he  may  get  what  he  can  of  the  drawee,  and  then  go 
back  to  the  diawer  for  the  rcfidue.  It  is  true  he  may  do  fo,  and 
the  drawer  may  be  a  man  of  fo  much  honour  as  to  pay  him  every 
fiirthing.  But  what  muft  he  do  when  he  finds  he  is  miftaken  in 
his  man;  when  the  drawer  (inftead  of  ordering  him  the  money 
as  he  expcdted)  fliall  tell  him,  No,  you  have  nothing  to  produce 

under 
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under  my  hand,  and  if  you  have  been  fo  foolifli  as  to  deliver  up 
thebilli  you  muft  take  it  for  your  pains.  I  know  or  no  remedy 
ia  this  cafe  but  what  would  be  worfe  than  the  difcafe,  and 
therefore  the  prudeuteft  thing  he  can  do  will  be  to  fit  down  by 
thelofe. 

And  this  will  be  fo  far  from  being  a  trick  in  the  drawer,  that 
k  will  be  no  more  than  what  every  prudent  man  will  do.  lor  if 
Qponthe  report  of  what  has  been  done  he  Ihould  advance  the  red* 
due  of  the  money,  yet  ftill  there  is  a  bill  ftanding  cut  agaiiift.  liim 
for  the  whole,  upon  which  bill  it  cannot  appear  he  has  paid  the 
money  which  the  drawee  had  left  unpaid.  And  whetticr  in  that 
cafe  he  would  not  afterwards  be  anfwerable  for  the  whole,  may 
be  proper  to  be  confidcred. 

I  hare  now  done  with  what  I  had  to  offer  in  maintenace  of  the 
fi^tive  of  the  qucdion  I  propofed  to  fpeak  to,  and  fhall  therefore 
proceed  to  take  notice  of  what  was  hinted  at  upon  the  former  ar-    [  221  1 
argoment  in  behalf  of  the  plaintilf  in  this  cafe. 

It  was  faid  that  the  drawee  may  (and  very  often  does)  accept 
to  pay  the  money  at  a  different  time  from  what  is  appointed  ia 
the  bUl  (l ).  I  mull  admit  he  may  do  fo,  but  furely  that  cafe  can 
bear  no  proportion  to  this  cafe.  It  is  not  liable  to  any  of  the  in- 
conveniences I  mentioned  ;  it  is  the  fame  as  if  tlie  bill  hail  at  iirll 
given  him  a  longer  time,  and  it  is  well  known  that  after  accept- 
ance a  month  or  two  M'ill  break  no  fquares  where  the  man  is  good  : 
with  this  further,  that  amongft  merchants  fuch  an  acceptance  is 
cileemed  a  general  acceptance  to  pay  the  money  according  to  the 
tenor  of  the  bilK  Befides,  MolUy  fays,  that  in  fuch  a  c*fe  the 
bill  muft  be  protefted,  which  cannot  be  done  in  our  cafe. 

It  was  further  urged  to  be  highly  reafonable,  that  the  drawee 
(hould  honour  the  bill  as  far  as  he  had  cfFecls.  I  admit  this  to 
be  reafonable,  and  perhaps  it  would  not  have  been  impofiible  for 
the  plaintiff  to  have  declared  in  fuch  a  manner,  as  to  have  char|:;'.\i 
the  de£endant  to  the  amount  of  his  acceptance  :  but  we  are  here 
upon  the  cuftom  of  merchants,  and  whatever  might  be  reafonable 
in  cafe  of  private  property,  will  ceafc  to  be  fo,  when  it  ap- 
pears to  be  pregnant  of  fo  many  inconveniences  to  the  puhlick  as 
I  have  mentioned,  ^nd  if  the  plaintiff  has  it  in  his  power  to 
frame  a  cafe  wherein  he  may  do  himfelf  judice,  that  makes  the 
argument  ftrongcr  againil  fufFering  him  to  break  in  upon  the  pub- 
lick  convenience  for  his  private  bcneilt.     The  policy  of  the  law 


(1)  H^alker  v.  Jt'wo§dy  1 1  Mo  J,  1 90.  acc» 
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!s,  ratlier  to  let  one  man  fuffer,  than  to  introduce  a  general  in<* 
convenience :  but  here  we  are  to  be  fed  into  the  greateft  incon- 
veniences) even  in  a  cafe  where  there  is  no  danger  of  the  party's 
fuflfering  in  the  leaft ;  for  he  has  a  remedy,  which  ftands  clear 
of  all  thefe  inconveniences,  and  there  will  be  no  harm  in  leaving 
him  to  that* 

It  was  faid|  that  if  the  drawer  (who  it  fuppofed  to  know  what 
effeds  he  has  in  the  other's  hands)  by  drawing  for  more,  fubje^is 
himfelf  to  feveral  actions,  it  is  his  own  fault.  The  anfwer  to 
this  is,  that  the  very  drawing  for  more,  deftroys  the  prefumptiou 
that  he  knew  how  accounts  flood.  But  amongft  merchants,  as 
I  obferved  before,  that  is  not  the  cafe,  for  they  often  honour 
one  another's  bill,  where  there  are  no  cSt&s  at  all* 

But  even  admitting  the  drawer  does  not  (land  altogether  clear 
of  this  obje£lion,  yet  (till  this  may  be  the  cafe  of  one  who  can- 
not be  fuppofed  to  know  how  the  accounts  ftood  between  the 
drawer  and  the  drawee :  for  it  may  happen  this  bill  may  be  in- 
dorfed,  and  then  die  indorfor  is  to  be  charged  in  the  fame  man- 
r  122  1  °^^  ^  ^he  drawer.  The  indorfor  will  be  liable  t6  feveral  anions, 
though  he  is  no  ways  privy  to  any  of  the  tranfa£lions  between 
the  indorfee  and  the  drawee* 

Upon  breaking  the  cafe  upon  the  former  argument  a  difierence 
was  taken  between  the  cafe  of  the  acceptor  and  that  of  any  other 
perfon :  that  he  fhould  not  come  and  difcharge  himfelf  againft 
his  own  acceptance,  whatever  the  other  might  have  done  as  to 
refufing  this  partial  acceptance.  If  this  was  his  cafe  only,  it 
might  be  reafonable  to  extend  this  acceptance  as  far  at  it  will  go ; 
but  the  hardfhip  is,  that  what  is  law  in  his  cafe,  mult  likewife 
be  law  in  the  cafe  of  the  drawer  and  indorfor ;  fo  that  here  are 
two  innocent  pcrfons  who  are  to  be  involved  in  the  fame  com- 
mon fate  i  and  that  is  never  to  be  fuSered,  efpecially  when  the 
drawee  may  be  charged  in  another  name,  which  will  not  affedt 
the  drawer  or  indorfor. 

But  if  this  partial  acceptance  (hould  be  thought  good  witliin 
the  cuftom  of  merchants :  yet  the  plaintiff  can  never  recover  in 
this  a£tion,  in  regard  to  the  manner  in  which  he  has  declared. 

My  iirft  exception  is,  that  the  plaintiff  by  his  own  fliewing 
has  brought  his  adion  too  foon.  This  is  a  declaration  of  lad  Mi^ 
chtulmas  term,  and  the  acceptance  is  laid  to  be  the  pth  of  Decetnher 
1717,  to  pay  upon  the  8th  oi  February  following,  in  confidera- 
tion  whereof  he  did  the  fame  day  and  year  laft  mentioned,  which 
was  the  8th  of  February  1 7 1 7i  promifc  to  pay  the  money  on  the 

8th 
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8th  day  of  February  tunc  proxwie  fcquet^*  Now  there  muft,  of 
neceflit]r>  be  tlic  intervention  of  a  whole  year  between  tlie  8tli 
of  February  17 171  and  the  8th  day  of  February  following:  and 
then  the  cafe  is  no  more,  than  that  the  plaintiff  complains,  that 
the  defendant,  on  the  23d  of  October ^]x\xf\  not  paid  him  a  funi 
of  money,  which,  of  liis  own  fliewinps  was  not  to  become  due 
till  the  8th  of  February  following.  If  it  were  neceflary  to  cite 
cafes  in  maintenance  of  this  exception,  there  are  i  Sid.  21Z' 
I  Kent.  135. 

Another  exception  is,  that  the  plaintiff  has  not  alleged  any 
requeft  before  bringing  the  aftion,  which  he  ought  to  have  done  ; 
for  the  merchant  who  accepts  is  eafy  to  be  found,  but  the  party 
to  whom  the  bill  is  made  payable  may  only  be  a  traveller  to 
whom  the  other  cannot  refort  to  pay  the  money.  And  this 
difiers  from  the  cafe  of  a  bond,  for  there  it  is  for  the  benefit  of 
the  obligor  to  fave  the  penalty,  fo  tlicre  needs  no  requeft  to  him 
to  do  an  a£l  for  his  own  benefit.  It  will  be  faid,  that  the  adlioit 
is  a  requeft;  but  if  it  be,  ftillit  recurs  to  that  queftion,  whether 
a  lequeft  at  the  time  of  bringing  the  adion  is  fuiHcient*  And 
it  is  plainly  not  fo,  for  then  it  is  a  requeft  to  pay  the  money  four  [  22J  J 
months  before  it  became  due. 

I  fliall  trouble  your  Lordfhip  with  hut  a  word  more,  and  it  is 
this,  the  bill  runs,  Pay  this  my  firll  bill  my  fecond  uot  beii/g  paid, 
and  therefore  I  muft  fubmit  it,  whether  they  ought  not  to  have 
averred,  that  the  fecond  was  unpaid,  indeed  in  the  caf:;  of 
Eafi  y.  Effington,  Salk.  130.  it  was  held  well  after  a  verdict  (2), 
becaufe  if  the  fecond  was  paid,  the  jury  could  not  find  nffupip/rt 
as  to  the  firft  :  he  was  not  to  pay  the  firft  unlcfs  the  fecond  was 
unpaid,  fo  the  jury  finding  him  bound  to  pay  tlie  firft,  that  h  an 
argumentative  finding  the  fecond  unpaid.  I3ut  the  court  in  that 
cafe  inclined,  it  would  have  been  ill  upon  a  demurrer. 

It  will  be  faid,  that  this  (hould  have  been  fhcwn  for  caufe  of 
demurrer.     But  this  exception  goes  to  the  caufe  of  adlion  itfclf, 
and  may  as  well  be  taken  advantage  of  upon  a  general  demurrer, 
as  the  want  of  fctting  out  an  attornment  was  in  the  cafe  of  Long  ^^^  j^j^ 
V»  Bucheridge. 

The  whole  both  with  relation  to  the  matter  and  the  manner  of 
this  declaration  may  be  reduced  to  this  dilemma  :  either  this  par- 
tial acceptance  is  good,  or  it  is  not.     If  it  is  good,  yet  the  plain- 


(2)  Held  well  after  judgment  by  default,     Stmrke  v.  Cbe^/eman^ 
CmSh.  J09, 
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tiiTlias  come  too  foon,  without  alleging  what  is  neccflaiy  tomak^ 
out  his  cafe,  and  confequently  can  never  recover  in  this  aAion« 
If  it  is  not  good,  that  alone  will  be  fufficient  to  intitle  us  to  judg- 
ment for  the  defendant. 

Re^t  contra.  I  am  no  otherwife  prepared  to  argue  this 
caufe,  than  by  acquainting  the  court,  that  a  gentleman  has  often 
attendend,  to  inform  you,  that  it  is  practicable  to  proteft  a  bill 
for  non-acceptance  of  part,  and  then  refort  back  to  the  drawer. 
As  to  the  inconveniences  which  are  urged,  they  are  as  great  of 
our  fide  upon  account  of  death  or  ads  of  bankruptcy.  The 
drawee  is  not  prejudiced;  and  as  to  the  drawer,  if  part  is  paid^ 
his  debt  is  fo  much  leflencd,  which  is  a  benefit  to  him. 

As  to  the  fird  obje£lion  to  the  declaration,  that  we  have  brought 
our  adion  too  foon  :  it  runs,  in  pradicF  o£iavttm  diem  Fthr.  tunc 
proxiine fequeniem  \  fo  to  fupport  the  declaration  you  will  rcjcft 
proxime  feqtuntem^  and  then  it  (lands  as  a  promife  to  pay  in  iv- 
hruary  1717.  and  the  aSion  is  in  Ocloher  following. 

2.  No  requeft  was  neceflary,  for  upon  the  acceptance  a  duty 
arifes,  and  this  is  not  a  collateral  promife. 

r  224  1         3*  ^^  ^'^  defendant  had  paid  the  fecond  bill,  he  (hould  have 
*•  pleaded  that  matter  in  his  difcharge  :  and  as  to  the  cafe  of  Eafi  v. 

EJJingtony  that  was  againft  the  drawer  upon  the  firft  contra£tj  but 

this  againft  the  acceptor  upon  a  new  contrail. 

Strange  xti^Vi^A  as  to  pradicfy  it  does  not  make  the  fentence  in- 
confiftcnt  with />r^.\7;«fy^^«f«/^w5  for  it  is  common  to  call  the 
fame  day  in  a  different  year,  the  fame  day  generally :  and  here  it  is 
no  more  than  that  the  party  promifes  on  ^February  in  one  year  to 
pay  upon  the  fame  day  in  another  year  :  and  where  a  thing  is 
Salk.  324.  grammatically  right,  tlie  court  will  never  rcjeft  it,  as  vras  held  iu 
die  cafe  of  Wyatt  v.  Aland  in  B.  R.  Trin.  2  Ann» 

They  fhould  have  (hewn  the  fecond  bill  unpaid,  for  it  is  in  the 
nature  of  a  condition  precedent  to  their  having  any  right  to  this 
adtion.  As  to  the  requefl,  no  debt  arifes  upon  the  acceptance, 
for  an  indebitatus  ajfutnpfit  will  not  lie  upon  a  bill  of  eidiange* 
Salk.  i%s. 

Powys  J.  Either  party  might  have  refufed  this  partial  accept* 
ance,  and  they  were  at  the  fame  liberty  to  take  it :  neither  could 
force  the  other  to  it,  but  if  both  agree,  volenti  mn  Jit  injuria* 
The  drawer  trufts  all  to  the  difcretion  of  the  perfon  to  whom  he 
gives  the  bill^  and  if  that  perfon  leads  him  into  inconTeiueBce8» 
vho  can  help  it  ? 

£jr4 
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Ejri  J.     I  think  the  declaration  is  well  enough  ;  wc  will  re-  Where  a  bU 
jeft  proxbne  ftquenUmy  and  then  all  is  right  (3) :  there  is  no  dif- I^^^**    jf^^ 
ference  between  the  cafe  of  the  drawer  and  the  acceptor,  for  if  ««  bimi  paid^ 
he  pays  either  of  the  bills,  the  drawer  is  not  liable.    Acceptance  '^'*'"  ''"*>  ^ 

r«/-rii         %  \    '      r   r\   '  »  raain.ain-d  on 

ot  one  IS  fo  of  both,  though  in  fate  it  amounts  to  no  more  than  the  liiik  w»diout 
an  acceptance  to  pay  the  contents  of  one  of  tlicm,  at.cl  payment  averring  the 
of  one  is  a  difcharge  of  both:  fo  that  the  averment  that  i\c  r-^o- •^"^^*"^*^ 
ney  was  not  paid  upon  the  firll,  goes  to  the  fecond  aifo.     I 
fcarchcd,  but  could  not  find  the  record,  of  EtiJ}  v.  Efflttgton ;  and 
by  my  notes  1  find  it  went  off  immediately  upon  the  anfwer, 
that  the  vcrdift  had  cured  it.     The  precedents  are  as  this  decla- 
ration*    Vidian  Ent.  3 1.  67. 

Forte/cue  J,    I  think  there  is  a  difference  between  the  cafe  of 
the  d;awcr  and  acceptor,  for  the  drawer  is  bound  to  pay  all,  the 
drawing  being  an  ficiual  promife ;  but  the  acceptor  is  bound  to 
pay  but  one,  and  no  aclion  can  be  maintained  but  upon  the  very 
note  which  he  accepts.     There  is  another  anfwer  to  the  ob- 
je£lion,  that  the  aftion  is  brought  too  foon  \  and  that  is,  that 
the  plaintiff  needed  not  fet  out  any  promife  at  all.     10  ^.  3. 
Stalk  V.  Ckeefetnany  Salk.  128.      Carth.  509.     Lc*ivther\,  Conyers^ 
which  was  upon  a  promifFory  note,  and  they  had  left  ovxfuperfe     [  225  ] 
ajfumpfitf  and  yet  it  was  held  well  enough,  for  the  law  raifes  a  in  count  upoa 
promife.     And  this  is  likewife  an  anfwer  to  the  want  of  requeft.  »"  acceptance. 
In  Mollcy  and  the  other  books  there  is  a  whole  paragraph  about  ^iJ^riieed  not 
the  partial  acceptance  of  a  bill  of  exchange,  and  they  allow  it  to  be  laid.  ^. 
be  good.     So  judgment  was  given  for  the  plaintiff.  "•• 


(3)  See  5  C%m.  Dig.  tit.  VlcaiUr^  (C.  18.)  p.  335.  Hayman  v. 
Rpgerjg  poft.  232. 

Dominus  Rex  verf.  Tucker. 

rORKE  moved  to  quafli  the  return  of  a  refcous  of  two  per-  Non  funt  hventi 
fons,  bccaufe  it  is  only  faid,  faid,  that  they  could  not  after-  »-  nogDodrriurn 
wards  be  found,  without  faying  fiec  eorurn  a/iquis,    Cro.  Jac.  419.  Z^^um^'Ji'^'^a. 
3  Bulft,  200.   I  Roll.  Abr,  i^02.   Mich,  ll  Ann,   Davis  \.  FulleVy  Furu  362.  S.  C. 
where  the  return  to  a  fcire  facias  againft  three  was,  nonjunt  in" 
t^/i// generally,  and  held  ill.     3  Cro,  50. 

Darnall  Serjeant  contra.  All  the  precedents  in  Off'.  Br.  arc 
thus.  ^  Keh.  2^iy  436.  Nichil kabent,  ExaEl'i non  comparnet^ . 
Nulla  kabent  bona.  Sed  per  curiam^  The  difference  lies  between 
the  affirmative  and  the  negativ  j.  Etfenihle  this  return  is  ill.  Sed 
adjoiirnatur.     And  Faf.  6  Geo.  the  return  qualhed. 

Vol.  I.  R 
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iDuciiTa  Hamilton  verf.  Incledon* 

U  mifericorJia,     TT  R  R  O  R  of  a  judgment  in  C.  B.  in  an  aftion  upon  the 
&e.  is  fufficicnt  JJj  cafc  upon  fcvcral  promifes,  verdidl  pro  quer',  and  general 
inaaionsagaiaft  errors affigned. 
pcen.  ^ 

Recital  of  •  writ      Strange  pro  quer*  in  err  ore,  A  peer  (and  confcqucntly  a  pecrcfs) 
not  to  be  argued  cannot  be  attached,  but   lliould  be  brought   in  by  fummons ; 
*•  whereas  this  declaration  runs,  that  the  duchefs  attachiatafuit  ad 

refpondendum*  Sed  per  curiam^  Whetlier  that  be  right  or  wrong 
is  not  material  \  for  if  it  be  wrong,  yet  according  to  the  modern 
refolutions  you  cannot  reverfe  a  judgment  by  the  recital  of  die 
writj  but  muft  bring  the  very  procefs  itfeif  before  the  coun, 

s.  The  duchefs  is  put  in  mifir:c:rd:a  generally,  which  ought 
not  to  be;  the  ftatutc  of  ^/j^z/^j  Charta^  c.  14.  appoints  ^rW  ro- 
niitei  et  bar  ones  non  amercientur  ntfi  per  pares  fuos^  ct  non  nift  fecun^ 
dum  modum  dJIfli.  But  though  it  hys per  pares  fnos^  yet  I  admit 
tliat  long  ufage  has  vefted  that  power  in  the  judges  of  the  King's 
courts,  who  are  to  be  looked  on  :is  pares  quoad  hoc.  The  amerce- 
ments of  the  nobility  arc  now  reduced  to  a  certainty ;  a  Duke  10  /• 
and  an  Earl  or  other  Baion  5  /•  And  as  to  what  may  be  faid,  that 
heie  is  an  i^c.  which  implies  an  amercement  accprding  to  law.  To 
that  I  anfwer,  that  then  there  is  no  diftinftion  made  between  the 
amercements  of  Peers  and  common  pcrfons,  which  Mr.  Seidin 
in  his  treatife  of  Baronage  fays  ought  to  be,  for  his  words  arc, 
**  That  in  cafe  of  amercements  of  Barons  of  Parliament  upon  non- 
**  fuits  or  other  judgments  ending  in  mifericordia^  there  is  a  fpe- 
**  cial  courfe  both  for  the  fum  and  the  way  of  afcertaining  it, 
"  wliich  diilers  from  the  amercements  of  common  perfons.*'  And 
then  he  goes  on  and  gives  you  tlic  roll  in  Edward  the  Second's 
time,  where  a  writ  was  directed  to  the  juftices^/f  C  B.  that  they 
ihould  not  amerce  the  abbot  of  Croivland  tnnquam  baro,  for  that 
he  huld  not  per  karoniam.  Now  there  was  no  need  of  this,  if  he 
might  be  generally  amerced.  And  my  Lord  Ccke^  2  In/lm  a8. 
fays,  if  a  nobleman,  and  a  common  perfon  join  in  an  adion, 
they  (hall  be  feverally  amerced,  the  nobleman  at  100 /.and  the 
common  perfon  according  to  the  llatutc.  So  is  Bro,  Atnercemeni 
2.  Sed  per  curiam^  It  is  tlie  conftant  way,  to  fay  in  nti/ericordiof 
lie.  which  implies  every  thing,  arid  we  cannot  overturn  the  prc» 
cedents.    Judgment  aihrmed. 


[  226  ] 
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Beacon  verf.  Peck. 

TH  E  plaintiff  took  out  an  elegit^  and  by  virtue  thereof  levied  ^^^*"  ^^  *  "'* 
part  of  the  debt  upon  the  goods,  and  after  a  nich'tl  returned  tothriamdi,  ** 
at  to  the  lands,  fues  out  a  capias  ad  ftitisfaciendum^  and  arrefts  there  may  be  a 
the  body  of  the  defendant.  2'*/''  *^'"  ^ 

It  was  moved  to  quafli  the  capias  ad  fatisfaciendum^  becaufe  the  19  h.  6.  4.  b; 
plaintifF  by  taking  out  an  elegit^  had  waived  any  other  execution,  ^y-  ^^**  *>•  '5 
-And  for  tliis  all  the  old  cafes  were  cited.     But    the  court  held  aJ.*6<?i'p1^4I 
^c  capias  ad  fatisfdcimdum   was  regular,  for  there  being  a  ni*  %  inft.  395. 
^A/7  returned  as  to  the  lands,  the  elegit  was  but  in  the  nature  of  a  iSS*i{'*/*V 
Koxxj^mon  fieri  facias^  upon  which  if  the  part  be  levied,  the  plain- Hob.  56.*  ^* 
tiff  may  afterwards  have  a  capias  ad  fatisfaciendum.    The  eleftion  13  H.  4.  i.  b. 
it  not  compleat,  unlefs  the  plaintiff  has  fome   benefit  from  the 
land  \  for  the  taking  out  the  writ  is  not  an  a£lual  eledion,  but 
only  in  order  to  an  eleiflion ;  and  if  there  be  no   lands,  there  is 
nothing  to  chufe,  and  confequently  no  ele£tion  (i). 


(l)  LoHcaJler  V.  FltUer^  2  Ld.  Ruynu  I451.  S.  P. 

Stlbbs  verf,  Clough.  [  227  1 

Trin.  5  Geo.  rot.  3684 

DEBT  upon  a  bond,  conditioned  to  perform  articles,  which  The  breach  muft 
upon  the  plea  appear  to  be  an  agreement,  that  the  plaintiff  ^^^  ^^^^ 
(hall  fumiih  the  defendant  with  ale  and  beer  to  be  fold  in  his  mnd  where  rdMd 
houfe  at  fuch  prices,  and  that  he  (hould  take  it  of  no  body  clfe,  "  pleaded  the 
but  -might  be  at  liberty  to  take  any  other  liquors  (malt  liquors  Jcjly  nfw*i^rter 
only  excepted) :  and  what  (hould  not  be  paid  for  at  breaking  up  in  the  deed,  but 
the  trade,  and  were  undrawn,  (hould  be  taken  back.     And  then  ^wft  fctitout 
the  defendant  pleads  performance.     The  plaintiff  replies,  that  by  "^"  ^''' 
the  fame   articles  it  was  further   agreed,  that  what  fhould  be 
drawn  (hould  be  paid  for,  and  that  there  was  fuch  a  quantity  of 
liquors  unpaid  for.     Demurrer  inde  j  and 

Torhe pro  df.fendenle.  By  the  breach  it  does  not  appear  the  li- 
quors unpaid  for  were  malt  liquors;  and  as  other  forts  are  men- 
tioned, the  plaintiff  (hould  have  been  more  particular,  cfpecially 
in  the  cafe  of  a  bond,  where  he  is  to  fubjedl  the  defendant  to  a 
penalty. 

Ei  per  curiam^  The  replication  is  likewife  ill,  for  the  plaintiff 
can  only  allege  new  matter  in  the  articles  by   fetting  them  out 

R    a  upon 


a  17  Michaelmas  Term  6  Geo. 

10  Mod.  277.  upon  cytt\  The  cafe  of  the  African  Company  v.  Mafon  Was  a 
bond,  conditioned,  reciting  tliat  the  defendant  was  their  receiver 
at  Brtjlol^  if  therefore  he  do  well  and  truly  account  for  all  fums 
by  him  received,  then  the  bond  to  be  void  :  tlic  breach  was,  that 
he  received  fo  much  money,  and  did  not  account  for  it ;  and  be- 
caufe  it  appeared  by  the  recital  in  the  condition,  to  be  only  about 
tranfaftions  of  a  particular  nature,  the  general  aflignmcnt 
of  the  breach  was  held  ill.  So  is  iSatwd,  411.  Judicium  fro 
defendente. 


Pcelc  rrr/.  Com'  Carlior. 

Bond  ofrefigna- TTX  EBT  on  bond,  conditioned   to  refign  a  benefice.     And 
tion  good.  t  J  the  court  refufed  to  let  the  defendant's  counfel  argue  the 

validity  of  fuch  bonds,  they  having  been  fo  often  eilablMhcd, 
even  in  a  court  of  equity.  And  alfo  where  the  condition  is  ge- 
neral, and  not  barely  to  refign  to  a  particular  perfon  (!)•  2  Chan* 
Rep.  2gi^    2  i5>^.  446.     1  S/V/.  387.    Hutt.  111* 


(i)  Johnes  V.  Laivrcncfy  2  Go.  trary  to  the  opinion  of  the  Judges. 

24 J.    274.      Babingtoti  v.   irood.  But  in  Ba^aw  v.  Bofeley^  j^TcHm 

JV,  Jon,  220.     3  Cro.  180.  S.  C.  Rfp.  78.  a  bond  given  to  the  pa- 

Warfon  v.  Bairr,  T.  Rmym,  175.  tron  by  the  incumbent  to  refign  if 

Grahme  v.  Grabme,   1  ytrn.  131.  he  did  not  rfclide,  wa&  held  good; 

Deerjlon  v.  Sandys ^  ib.  41 1.     7i/V-  and  in  Partridges.  Wbljimi^  where 

Hard  V.  Staplcton^   I   Eq.   /!b,  86.  the  bond  was  conditioned  to  re« 

pL  3 .  Grey  v.  Hfjketh,   A?}ib,  260.  fign  for  the  patron's  fon   to  be 

ace.    Bljhop  of  London  v.   Ffytche^  prcfented,  B,  R,  gave  jadgnient 

Dom.  Proc,  May  1783.  Confrs,  af-  ior  the  plaintiff.  4  Tirm  Ref.  359. 
ftntlente,  Ld.  Thurloiv  C.  but  con- 

Gyfc  verf.  Ellis. 


C  228  ] 


COVENANT    that  the  defendant,    his  heirs  and  affigns, 
fl^^ll  every  year  during  the  term  plant  eight  crab  ftocks,  and 
the  •ri^inai        thc  breath  is,  that  the  defendant  fuch  a  year  neglcdcd  to  do  it. 

lelFcc,  the 

cllc'iiJtoViCi?!  JJ^earg  objeftcd,  that  the  breach  (hould  have  been  in  thc  dif- 
junftivc,  tliat  neither  he  nor  his  afligns  did  it.  Plow*  199. 
Cro.  EL  348.  Brigd,  4(5.  A.  covenanted,  that  he,  hi«  exe- 
cutors or  afligns,  would  do  fuch  an  ad^,  and  thc  breach  was,  that 
thc  executor  did  not  do  it,  without  taking  notico  of  the  teftator, 

and 
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and  held  ill.     And  the  difFcrence  is  between  doing  a  thing  to  a 
man  and  his  afligns,  and  by  a  man  and  his  alTigns  (i  ). 

"  Probyn  contra^  The  aftion  is  againft  the  original  IclTcc,  fo  there 
can  be  no  afllgnmcnt  intended  :  we  knew  nothing  of  any  j  if 
there  be  one,  it  lies  in  their  privity,  and  therefore  they  (liould  de- 
fend themfelves  by  (hewing  one.  The  cafe  in  Cro.  JLI*  is  not 
sd  reniy  for  there  the  breach  was  in  the  conjunctive  iiifleadof 
the  disjunAive,  and  that  was  the  rcafon  of  its  bein-  held  ill. 

Etper  curiam^  We  muft  intend  the  cflatc  continues  in  him, 
till  the  contrary  appears  ;  and  therefore  the  declaration  is  well 
enough,  being  againft  the  leflee  himfelf.  ^li  facit  per  alium 
Jacitperfe  \  and  therefore  if  the  aflTigns  have  done  it,  the  breach 
that  the  leflee  himfelf  has  not,  is  falfe.  There  is  as  much  nc- 
ceflfity  to  fay,  an  heir  did  not  perform  the  covenant,  when  the 
adion  is  againft  the  anceftor.     Judicium  pro  qutr*. 


(l)  Smith  s.  Sharp,  Sulk,  1 59.     570.  S.  P.    But  no  dccifion,   tt 
S.  P.  Pen/or*$  cafe,   3  Kcb.  440.     'vidc poft .  z^x , 
Scmb,  ChaUna'  v.  Davis,   i  Ltuw, 

Coleman  verf,  Earle. 

TH  E  plaintiff's  name   was  IValU-r^  and  ori   error  Brantk-  minelmo  hr 
waytf  Serjeant  objecled,  that  one  of  the  afTumpJits  was  laid  '''^''^"'^  >■  the 
frizfaf  Wuiulmoy  and  the  damages  arc  intire.  ^^^  iJ  there  be 

no  WJl'uim 

Reeve  contra.  There  being  no  IFilliam  mentioned  in  the  record  ^^^^^•^'''^ 
before,  it  muft  be  rejefled  as  infenfible ;  and  then  there  are  other 
parts  of  the  count,  which  fhcw  the  ajfumpfit  could  be  only  to  the 
plaintiff.     In  Roe  v.  Gatehoufe^  HiL  %  JV.  2*  ^^^^'  ^^3-    S  ^od. 
30.  it  vr2Lsfuper/e  affumpjit^  without  faying  who,  and  held  well 
enough.     So  Trin,  2  Jnn,  m  B,   R.   Rep,     Salk.   26,     2  Ld. 
Raym.  899.    3  Salh.  17.     Shere  v.  Brown.    The  declaration  run,  Ante  225. 
that  in  confideration  the  plaintiff  had  delivered  goods  to  the  de- 
fendant; fuper fe  ajfumpfit^  to  pay  for  them-,  without  faying  who 
promifcd  ;  and  yet  this  was  taken  to  be  good  ( i ).    Tr/V/.  5  Ann.      [  ^29  ] 
Athorp  V.  Gojling.     In  an  a£lion  againft  a  carrier  it  was  laid,  that 
in  confideration  the  plaintiff  had  delivered  goods  to  the  defendant 
to  carry,  ipfeprad*  (the  plaintiff  inftead  of  the  dekndznt )  fuper  fe 
ajfumpftty  and  that  .was  rcfolvcd  to  be   well   enough.     Fafch.  4 


(l)  Letmngton  v.  Jtfy/w,  Lut-jn.  2  Ld  Raym.  If 5 5.  Fide t\^o Lutzo. 
135.  Symball  v.  Coke,  2  Ktb,  235.  Laivv.  Sauudrrs,  Cro.  £lJz. 
715.  R.  acc.     Glover  v.  Ro^ersy     914.     Noy  ^o,  contra, 

R  3  Ann. 
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j4fjN.  JJfumffit  by  an  executor,  who  declared^  that  in  conG- 
deration  the  tejlator  had  carried  goods,  he  the  defendant  promifed 
to  pay  quantum  pradiBus  Thomas  (who  was  the  executor)  deferv- 
ed  ;  and  though  he  ought  to  have  faid  quantum  the  teftator  dc- 
ferved,  yet  the  count  was  adjudged  fufficient.  If  thefe  cafes 
(houldnot  be  anfwers,  then  I  rely  on  16  &r  17  Car.  2.  which 
cures  the  miftake  of  the  plaintiff's  or  defendant's  name,  when 
they  are  before  rightly  mentioned  in  the  record* 

Sed  per  curiam  :  Let  us  not  pray  in  aid  of  the  ftatute,  when 
the  thing  is  well  enough  of  itfelf.  So  is  i  Mod.  42.  Salk.  24. 
I  Ld.  Raym  66q.  S.  C.  And  therefore  the  judgment  muft  be 
afHrmed  (2). 


(f )  S.  P.  in  a  replication.     Jhom.  7  Geo.  i.  Fott.  329. 

Alcberry  verf,  Walby.     Hil*  5  Geo.  rot.  2o6. 

Jnwhataftjoni  J-^  RRQR  of  a  judgment //I  C.  B.  inanaaionof  covenant 
^'joSn.  *^*  X-y  brought  upon  a  leafe  for  years  j  and  tlic  breach  afligncd  in 
non-payment  of  rent :  judgment  by  default^  inquiratur  de  damp^ 
nis :  general  errors,  and  want  of  an  original,  and  returned  ac- 
cordingly :  another  original  alleged  by  defendant  of  another 
term,  and  a  certiorari  prayed,  and  one  returned  and  fet  foith  \ 
and  fome  little  variances  \  and  in  nullo  eft  erratum  pleaded. 

Strange  pro  quer^  in  errore.  This  is  an  a£lion  by  a  man  and  his 
wife  and  a  third  perfon,  who  is  tenant  in  common  with  the  wife, 
upon  a  leafe  at  will  made  during  the  coverture,  of  lands  which 
are  the  inheritance  of  the  wife  and  that  third  perfon,  for  arrears 
of  rent  incurred  during  the  coverture  ;  and  therefore  the  wife 
cannot  join  in  fuch  an  a£lion,  for  i  Sid.  224.  (be  fliall  join  in 
no  aftion,  but  what  will  furvive  to  her,  or  her  adminiftrator  af- 
ter the  death  of  the  hufband :  now  the  hufband  is  fully  intitled 
to  the  rent  incurred  during  the  coverture,  and  if  (he  dies,  he, 
and  not  her  adminiftrator,  fhall  have  thofe  arrears,  Co.  l,itt^ 
351,  J.     I  RolhAhr.  345.  H.  I. 

As  this  is  but  a  leafe  at  will,  it  is  not  within  the  ftatute  '^i  H. 
8.  r.  28.  which  requires,  that  the  wife  fhould  be  made  a  party  to 
leafes  of  her  land,  and  the  refervation  be  to  her  and  heirs  ;  for 
that  ftatute  extends  only  to  leafes  for  life  or  years.  And  though 
the  refervation  here  be  to  her  as  well  as  to  the  reft,  yet  that  will 
make  no  difference ;  for  during  his  life,  it  is  in  the  eye  of  the 
Igw  a  refervation  only  to  the  hufband  \  and  they  arc  not  to  de« 
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dare  upon  it  according  to  the  fat£l,  but  according  to  the  operation 
of  law.  If  one  jointenant  pleads,  that  the  other  concejjltio  him, 
it  is  ill ;  for  it  fhould  have  been  pleaded  as  a  releafe,  that  being 
the  only  proper  conveyance  between  jointenants.  2  Saund.  97. 
zVent.  141,  260,  266.  In  3  Lev,  290.  that  was  pleaded  as  a 
grant)  which  could  enure  only  as  a  covenant  to  (land  fcifed ;  and 
\X  W48  held  ill.     So  is  Salk.  8,  274. 

Sed per  curiam  :  The  hufband  and  wife  may,  or  may  not,  join 
in  this  a£lion  at  their  eleftion,  as  where  a  bond  is  to  both  of 
|hcm  (i).     4  H.  5.  6.     Cro.  Jac,  77.     Cro.  Ellz.  61. 

2  Exception.    To  the  manner  wherein  the  plaintiffs  have  dc-  In  coVenant  tbt 
duccd  their  title.     Under  this  head  we  arc  to  lay  the  hufband  out  plaintiff  need  n^ 
of  the  cafe,  and  confider  how  the  wife  and  the  other  perfons  have  ^^od  cum  di* 
made  themfelvcs  out  to  be  tenants  in  common.     They  fay,  that  «i®^is enough, 
one  James  Scrape  was  fcifed  in  fee  of  thc'demifed  premifics,  and  JJJ^f  ^^  if ?^r- ' 
that  upon  his  death  the   fame  dcfccnded  to  him  and  her  as  cou-  piufige. 
fins  and  htirs.     Now  the  court  cannot  take  a  man  and  a  woman, 
without  more  (hewing,  to  be  co-heirs.     The  fadl  I  fuppofe  is, 
that  the  mothers  of  ihefe  two  were  fillers,  who  both  died  in  the 
life  of  the  anceftor,  and  fo  the  plaintilFs,  who  are  the  refpeftive 
liTues  of  thofc   parceners,  ftancl  now  in  the  place  of  their  mo- 
thers, and  claim  what  would  otlierwife  have  belonged  to  them, 
in   cafe  they  had  furvivcd  Scrape.     Bui  then  in  deducing  their 
title,  they  ought  to   have   (hewn  all  this  -,  for  they   muft  claim 
through  their  mothers  to  make   thcmfelvei  heirs  to  him  that  laft 
diedfeifed;  for   according  to  the  cafe   of  Coliingwcod  :ind  Pace^  ^  y^^^  ,^^^ 
it  is  a  mediate  and  not  an  immediate  defcent ;  they  muft  claim 
medlante  matre.     All  the  precedents  oi  f:,rmedofis  by  coufin  and 
heir  (hew  how  he  became  fo,  and  in  Salh.  355.  it  was  held,  that 
he  who  fues  as  heir,  muft  fliew  coment  heir,  and  it  is  not  fufE- 
cicnt  for  him  to  fay  generally,  that  he  is  heir. 

It  will  perhaps  be  faid,  that  this  being  an  aflion  of  covenant,  cj^.  32. 
the  plaintiffs  were  not  obliged  to  fet  out  any  title,  but  might  have 
begun  generally,  quod  cum  d\mlftjfent.  I  admit  they  might,  and 
then  the  court  would  have  intended  they  had  a  title  to  make  this 
leafe,  when  the  other  accepted  it.  But  when  the  plaintiffs  un- 
dertake to  fet  out  a  title,  and  fail  in  doing  it  •,  there  is  no  room 
in  that  cafe  for  intendments,  for  the  court  will  never  intend  the 
plaintiffs  have  a  better  title  than  they  thcmfelves  rely  upon.  Every 
man  is  fuppofed  to  make  the  bcft  of  his  own  cafe,  and  upon  that 

(1)  ride  S.?.  per  Comyns,C.B.     674.     FIdi  alfo  2  C;n.  D'^.  tit. 
inJom$  V.  Meredith ^  Z  Com.  Rep,     Baron  and  FuiWj  (X)  loi, 

R  4  gr«)und 
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ground  the  rule  is,  that  every  man's  plea  (hall  be  taken  itioft 

lirongly  againft  himfelf.     Ploivd.  IC4.  a.  202.  b.     And  in  many 

Ante  214.  Fort.  ^^^^^  what  a  man  docs  unneccflarily  Ihall  vitiate  his  proceedings, 

37Z.  as  where  he  mif-recites  a  publick  ftatute.     4  Co,  48.  a.   Plewd. 

77.  *. 

f  231  ]  Sjd  per  curiam  :  The  introduftion  by  fetting  out  the  defcent  is 
nothing  to  the  purpof*  here,  where  they  declare  upon  their  own 
demife,  and  therefore  there  can  be  nothing  in  that  exception. 

In  a  covenant  to      3 .  The  breach  is  not  well  afligned :  the  covenant  is  rn  the  dif- 

brol^d"  he  ^°  jii'^<^ive,  to  pay  or  caufe  to  be  paid  to  them  or  any  of  them  j  but  as  to 

Ircach  may  b^    part  of  the  time  the  breach  is  only  that  he  did  not  pay,  and  as  to 

general  that  he   the  ©ther  part,  that  he  did  not  pay  to  them,  whereas  he  may 

\  not  pay.       ^^^^q  c.'ufed  the  rent  to  be  paid  to  one  of  them,  which  is  a  per-* 

formance.     And  tTicre  being  two  ways,  the  breach  ought  to  have 

been  fo  large,  as  to  exclude  both  ways,  by  either  of  which  the 

a£l  might  be  done.     21  Ed.  3.  29.  b.     And  fince  the  plaintiffs 

have  in  one  breach  obviated  one  part  of  the  obje^Jon,  and  in  the 

other  the  other  part ;  this  looks  as  if  they  were  confcious  to  them- 

felves  that  there  was  fome  variation  in  the  fadl :  that  where  they 

fay  generally  we  did  not    pay,  yet    we  may  have  caufed  to  be 

paid  ;  and  that  where  they  charge  a  non-paymtnt  to  all,  yet  there 

might  be  a  payment  to  one  of  them,  which  is  enough  within  the 

words  of  the  covenant, 

Scd  per  curiam  :  He  that  caufes  to  pay,  pays;  and  if  you  have 
paid  the  money  to  one  of  them,  you  may  plead  it  in  your  dif-* 
charge. 

Variance.    It         Then  I  moved  to  quafh  the  writ  of  error,  which  dcfcribes  the 

would  have  been  fuit  to  be  between  the  plaintiff  and  one  John  Alcberry  alias  di£^ 

T^ltf^u^^     >/:^;;  Aleherry  of  Waltham  Abbey,  and  the  alias  diff  is  abby  in  the 

*  record,  one  is  ^,  f,  y,  and  the  other  b,  y.     This  variance  is  in  the 

alias  diSJ%  where  the  court   has  always  obliged  the  party  to  de- 

fcribc  the  fpecialty  Uteratnn.     And  in  thefe  cafes  you  never  go  by 

the  found,  becaufe  the  party  has  fomcthing  elfe  to  guide  him  ; 

and  if  he  miftakes,  it  is  to  be  imputed  to  his  own  negligence.    In 

a  plea  of  mifnomer  indeed  it  is  otherwife,  becaufe  there  the  party 

has  notliing  to  go  by  but  the  found. 

Mick.  1 3  Ann.  the  writ  was  Cranvley,  and  the  record  Crowley. 
12  A[l\  pi.  2.  Annf.y  and  Anejly.  Pafch.  4  Geo.,  Shartlefs  and 
S/.wpfifs.  Bro.  Variance  26.  Eaxjler  with  an  (/)  and  Baxter 
without  an  (/).  ^alk.  264.  Giggccr  and  Giggure.  All  thefe 
were  held  to  be  fatal  variances  in  the  dcfcription  of  a  record,  and 
yet  nobody  will  fay  they  might  have  been  taken  advantage  of  by 
2  plea 
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plea  of  mifnomerin  abatement.     And  I  apprehend  the  reafon  of 
all  thcfe  calcs  is  what  is  laid  down  in  Dr.  Drake's  cafe  ;  that  in 
all  cafes  where  the  party  has  any  record  or  fpecialty  by  which  he  Salk.  <6o, 
isxhTv  make  an  exad  defcription,  in  fuch  cafe  the  moft  minute  va- 
riance is  fatal.     And  Mr.  Juftice  Poivysy  who  held  with  the  ex-  Ante  201, 
ception,  about  w/ and  mry  faid,  tliat  iTthc  court  once  gave  into 
Iblutions  of  thofe  variances,  they  wc  uJd   never  know  where  to 
flop  ;  but  being  once  out  at  fca,  would  find  it  very  difScult  to    I  ^3^  J 
fieer  into  harbour  again. 

I  muft  admit,  that  this  writ  of  error  would  have  been  well 
enough)  if  the  aliAs  d'tEl'  had  been  left  out,  becaufe  it  is  fufncient 
if  the  record  anfwcrs  the  defciiption;  and  though  it  would  con- 
tain more,  yet  that  cxcefs  muft  of  nt- ccllity  imply  a  fulnefs,  and 
if  there  be  a  full  anfwer  to  the  defcription,  it  is  as  much  as  is  re- 
quired. But  though  it  would  be  good  in  fuch  a  cafe,  yet  I  have 
often  heard  it  faid  in  this  court,  that  though  it  is  not  requifite  to 
infert  the  addition,  yet  any  variance  whatfocver,  if  the  party  will 
take  upon  him  to  be  more  than  ordinarily  particular,  is  fatal ; 
for  then  the  record  does  not  anfwer  the  defcription,  as  it  does 
where  the  writ  of  error  makes  a  total  omifficn  of  the  addition. 

^dper  curiam  :  The  cafes  cited  are  of  variances  in  the  name 
of  the  party,  which  is  more  confidcrable  than  the  place  of  his 
reHdence.  Thefe  words  are  both  pre  perl  y  ufed,  fome  fpcll  it 
aUfy  and  fome  nbhy^  and  if  there  be  occafon,  we  may  take  the 
latter  as  an  abbreviation  of  the  former.  Per  curiam  :  The  record 
is  well   removed,  and  the  judgment  muft  be  afTirmed. 

Between  the  Parifhes  of  Little  Bltliam  and  Somerby. 

j^   Is  fent  by  order  of  two  juftices  to  B.  as  the  place  of  his  laft  ^^fr  re^trftJtt 
-^-  legal  fcttl  mcnt.     5.  appeals,  and  the  order  is  confirmed.  ^^^J!^J^'^^^ 
Soon  after,  witliout  ftating  that  A,    had  gained  any  new  fettle-  every  b«dy. 
ffcient,  fl.  fends  him  to  C.     Et  per  curiam  :  An  order  of  revcrfal  ^'**^  49*-  5*4- 
^s  final  only  between  the  two  pariflics  ( i ):  but  if  it  be  confirmed,  ^^* 
^t  is  final  as  to  all  the  world  ;  and    therefore  no  new  fettlement 
Appearing,  the  order  of  removal  from  B.  riiuft  be  quaftied  (2). 

{\)  St.MichaersBcdingham  and  Bijbsp:  PfaltoTty'BoX,    3 1 7.   2  Bott. 

-^iM^/loft   Bow/Jey,    2    Su/J^,    486.  S\o. pi.  -jty^.  ^  Burn  s  J ujUce.  60^. 

-Lofton  V.  Carl/on,  fo/i,  567.     Bra*  Jimn.  i  FenL  310.    Rix  v.  Penge^ 

^enham   v.    Thaine^    Burr.    S.    C.  AV.    Rep,    176.    and  fee   Meyer ^ 

394.     Cirenctfter  andColn  St,  Aid-  HangC''  and   Wat  den y     Sett,    and 

"^in*!  ib,    17.     Rex  v.   Bentkyt  ib.  Rem,  iig,  pL  160.  a  Se/f,Ca,j^o,  • 

^25.  Rex  v  Lii^bt  Cold,   59.  ace.  pi,  40. 

Sue  a  defeOive  order  quafhcd  for         (2)   Aldcrton  v.   Felhgtotiue,  2 

informality  is  not   final  between  Bott,  Sio.fLjS^. 

tlie  contending  parifhes.  Reginaw. 
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Hayman  verf.  Rogers. 

An  Inconfiftcnt  T  N  covenant,  the  plaintiff  declared  upon  articles  dated  30  5!^/. 
^Jjea  yonder  z  JL  ^  Gec.  (which  is  1718,)  not  to  fct  up  a  trade  of  a  baker>  a 
jc  u  ,  rcjc  c  .  j.^  jftfy^fi^fn  articuhrum  for  fo  many  years,  and  then  fays,  that 
poflea fdlicct  I  Ma^  1718,  which  is  four  months  before  making 
the  articles)  the  defendant  did  exercife  the  trade  in  that  place. 
And  after  vcrdift  for  the  plaiatifF,  it  was  moved  in  arreft  of  judg- 
ment, that  the  time  in  the  briMch  was  no  part  of  that  to  which 
the  rellraint  goes,  and  thciefore  the  plaintiff  has  no  caufe  of 
action,     ^hoiu.  8. 

[233    3        Darnall  Serjeant  contra.     The  verdift  cures  it,  for  we  could 

not  have  recovered  without  proof  of  an  excrcifing  after  the  date 

of  the  articles.     iVr  curiam  :  Where  that  which  comes  under  a 

gcWteitt  where   fcilicet  is  confident  with  what  went  before,  it  is  always  looked  on 

an  aTcrmcnt,      ^s  an  averment  \  but  if  it  be  inconfiftent,  we  rejcft  it.     As  in 

^    "  °**^'    the  common  cafe  in  ejcdlmcnt,  wliore  the  leafe  is  a  die  dai^  and 

the  entry  and  expulfion  hid  the  fame  day.     We  will  rcjed  tht 

I    ALty  1 7 18,  and  then  the  cafe   is,    that  he  covenanted  the 

30  September,  et  pojlca  he  committed  the  breach.     Judicium  pr$ 

quer\  (1) 

(l)  Viae  IVyatv.  Alan/on ySalk,  and  the  cafes  cited  5  Cfa.    Dig, 

324.     Hard,  4.  S.  P.     Frampton  tit.   Plcada^    (C.    18.)    p.    333. 

v.  Coul/oTty   1    ^Pllf.  33.  S.  P.  in  K\io  IFe^erjlcffe  \.  Keen,  ante  Z2^^ 
in  acUon  upon  a  piomiiTory  note, 

Brewer  verf.  Turner. 

^"' Tf^^d^^  7?^^  ^^  moved  to  quafli  the  writ  of  error,  becaufe  the  judg- 
iniy  bring  drttf  '^  mcut  is  againft  two  defendants,  and  fo  defcribcd  in  the  writ 
of  a  judgment  of  error,  but  tlie'n  it  is  laid  to  be  only  ad  grave  dantnum  of  one 
igiiuift  two.        ^j-  ^i^Qjr^^     Now  the  perfons  who  are  named  under  the  ad  grave 

damnum  arc  they,  and  only  they,  who  bring  the  writ  of  error. 

So  that  the  cafe  is  no  more  than  that  one  defendant  brings  a 

writ  of  error  of  a  judgment  againft  two,  whereas  all  ought  to 

join.     6  Co.  Ruddock^  cafe. 

Strange  contra.  The  firfl:  anfwer  I  would  give  to  this  objedlign 
is,  that  the  ground  and  foundation  of  quafhing  writs  of  error  is 
for  fome  variance  appearing  between  them  and  the  record,  of 
which  there  is  none  in  this  cafe.  The  three  requifites  in  a 
writ  of  error  are,  to  denote  the  court  where,  the  parties  between 
whom,  and  the  fubjed  matter  of  the  fuit  \  all  which  are  truly 

defcribett 
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dcfcribcd  in  this  writ  of  error-  And  then  tlie  faying  it  Is  oJ 
grave  damnum  of  one  only,  when  it  appears  to  be  a  judgment 
againft  two,  can  never  be  conftrued  to  be  a  variance;  for  if  it 
I)c  to  the  damage  of  both,  it  mud  be  to  the  damage  of  each,  and 
fo  the  record  anfwers  the  defcription.  Whether  therefore  when 
there  is  no  variance,  the  court  will  qualh  this  writ  of  error,  or 
not  rather  put  the  party  to  demur  to  our  affignment  of  errors, 
that  I  muft  fubmit  to  the  court* 

But  waiving  that,  I  take  th^  writ  of  error  to  be  well  enough 
^.S  it  now  (lands.  The  faft  is,  that  one  of  the  defendants  died 
l^efore  bringing  the  writ  of  error ;  but  as  that  does  not  appear  in 
^le  caufe,  I  admit  the  cafe  muft  be  taken  to  be,  that  one  de- 
fendant alone  brings  a  writ  of  error  of  a  judgment  againft  him- 
self and  another,  and  this  I  apprehend  to  be  well  enough. 

It  will  not  be  denied,  but  that  as  this  judgment  is  joint,  if 
^%here  be  error  in  it  as  to  one  defendant  only,  yet  the  whole  muft 
"t)C  rcYcrfed.  i  R9IU  Abr,  775.  E.  2.  Cro.  Jac.  303.  Sti.  [  234  1 
in.  And  this  may  be  done  at  the  inftance  of  that  defendant 
only,  who  can  fay  it  is  erroneous.  5  Ed,  4.  7.  /i.  is  cxprefs, 
that  if  judgment  in  trefpafs  be  given  againft  three,  one  of  whom 
was  dead,  the  other  ftiall  not  have  a  writ  of  error  of  that  judg- 
ment, but  only  the  executor  of  the  party  dcceafed  j  and  yet  the 
cofts  being  joint,  the  judgment  muft  be  revcrfed  in  t-Jo.  Bro. 
Joinder  ina^ion  77.  In  trefpafs  againft  two,  who  are  condemned 
in  an  erroneous  judgment,  it  is  faid,  they  may  join  or  fever  in  a 
writ  of  error  at  their  ele£lion. 

There  is  but  one  precedent,  which  comes  up  to  this  cafe,  and 
that  is  in  Hearn^s  Pleader  466.  in  the  book,  but  the  right  page 
is  370.  and  it  is  thus  :  "Becaufc  in  the  record  and  proceedings 
"  of  a  fine  between  IV.  B.  now  deceafed  and  J,  V.  plaintiffs  and 
"  J.  L.  deforccant  error  hath  intervened,  to  the  great  damag« 
«  of  W.  B.  fon  and  heir  of  the  faid  PF.  Br  So  that  the  heir 
alone  brings  a  writ  of  error  of  a  judgment  againft  his  anceftor 
and  another,  and  afligns  that  for  error  which  vacates  the  fine  in 
toto.  And  if  one  plaintiff,  who  voluntarily  joins  himfelf  with 
another,  may  when  he  pleafes  defcrt  him ;  a  fortiori  may  defend- 
ants fever  in  their  writs  of  error,  for  they  are  not  joined  together 
at  their  own  eledion,  but  at  the  will  of  the  plaintiff*  And 
agreeable  to  this  entry  is  Cro.  EUz.  115. 

If  the  defendants  may  not  fever  in  their  writs  of  error,  the  in- 
convenience will  be  great,  that  the  plaintiff  may  if  he  pleafei  join 
me  with  a  defendant  who  is  under  his  own  power,  and  will  nc- 
y^r  confent  to  bring  a  writ  of  error  \  and  then  I  fliaU  be  reme- 

dilefsi 


^J3 


234  Michaelmas  Term  6  Geo. 

dilcfs,  be  the  judgment  never  fo  erroneous.  For  as  to  v 
may  be  faid,  that  fummons  and  fcvcrauce  lies ;  that  is  only  n 
a  writ  of  error  brought.  If  two  bring  a  writ  of  error,  and  u 
the  fcire  facias  quarc  executio  nottj  one  only  appears :  there  fi 
mons  and  feverance  lies.  Ttlv.  4.  And  upon  that  the  ji 
mcnt  is,  that  one  alone  (hall  profecute  that  writ,  which 
brought  jointly  by  them  both.  But  if  it  be  not  brought  by  b 
there  can  be  no  fummons  and  feverance ;  and  therefore  if 
refufes  to  join,  the  otlier  ought  to  be  at  liberty  to  bring  it  ak 
And  there  will  be  ho  inconvenience  to  the  plaintiff,  for  his  jt 
ment  can  but  be  rcverfed ;  and  if  it  be  erroneous,  what  r 
ter  is  it  to  him  whetlier  it  be  rcverfed  at  the  inftance  of  all 
defendants,  or  of  one  of  them  only  ? 

Curia*  If  it  had  any  where  appeared,  that  the  other  defcnc 

was  dead ;  there  is  no  doubt  but  this  defendant  alone,  with 

the  executor  of  the  otlier,  might  bring  a  writ  of  error :  but 

-     nothing  of  that  appears,  and  the  judgment  is  joints  it  (he 

feem  as  if  all  mull  be  mentioned  under  the  ad  grave  damn 

t  23?   1    ^^^  '^  '^^*  purpofe  was  the  cafe  of  Pttinoir  \*  Brace  tern 

(«)iU.Riym.  W»  3.      5  Mod.  338. '    Salk.  319.      5  Mod.  16.  6^.  {a) 


71.S.  C. 


The  writ  of  error  was  quaflied,  unlefs  caufe  next  terna  (i] 

N.  B.  Hit.  6  Geo.  the  Chief  Juftice  being  in  court,  I  ftirrc 
again,  and  they  all  held  the  writ  of  error  bad ;  fo  it 
quafhcd,  and  I  drew  a  new  one. 


(i)  Hacbet  V.  Iferne^  Cartb.'j.  Burton ^     Caf,    temp.   Hard. 

Burr,  V.    Attnuood^     I    Ld.    kaym,  Fava/our  v.    Fatix^    1    H'ilf. 

328.    Rous  v.  EtheringtWf  ib.%yo,  S.  P.  et  vide  in  Knox  v.   Ctf 

Sal  A.  312.  S.  C.      Cooper  v.  Gin-  3  Burr,  1 792.     Lareche  v.  h 

'  gtry  pofi,  606.      Elkins  v.   Paine^  borough,  2  Term  Rep.  j^Z. 
2  Ld,  Raymn   1 5 32.      Raicliff  v. 


Brocas  verf.  Civit'  London. 

PraAIce.  JD  E  R  curiam  :  It  was  fettled  in  Sir  Pefer  Delme*s  cafe, 

■*  has  always  been  the  courfe  of  tlie  court,  that  when  c 
party  will  fuggell  any  fpccial  matter  about  awarding  the  v 
*  out  of  the  common  courfe,  a  copy  muft  be  given  to  the  opp 
party,  and  they  muft  have  a  reafonable  time  to  confider  it,  b( 
you  enter  a  ni^nt  dedire. 
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Newell  verf,  Pldgeon. 

pEK  curiam:   If  the  plaintiff  be  nonfuit,  and  a  judgment  ^^^/^  con- 
*    againft  him  for  colts,  error  lies  in  Camera  Scaccariu      i  Rol^  ^^ 


[%)  The  meaning  of  this  cafe  is 
Aaterror  will  lie  upon  a  judgment 
ofBoofoit,  and  not  that  there  is 
food  ground  for  bringing  itj  be- 
cuie  jadgment  has   been  given 
tgainft  the   plaintiff    for    coils. 
Titis  cafe  was  affirmed  for  law  in 
tk  following  one  in  C.  B.    "  In 
*'  10  adion   of   affamp^t   upon 
^  I  fpecial  agreement  and  the  ge- 
"  noil  iflae   pleaded »    plaintiff 
•*  wasnonfuitedatthc  Av/./  fpring 
"affiles:  bat  immeuiately  after 
**  the  taxation  of  coils  ferved  de- 
**  feodant  with  the  allowance  of  a 
**  writ  of  error  :  notwithltanding 
"  tkis,  the  defendant  proceeded 
"  to  take  out  2Lf.,/a,  for  the  colls 
"  Older  which  thelhcrifftooic  the 
**  pl«miff*s  goods  in   execuMon. 
**  A  rule  being  obtnincd  to  il-ew 
**  caafc  why  ihtji./a.  fhould  not 
"  l«fet  afide  and   the  goodi  rc- 
**  torcd    to   the  pl.»intifr.   Bond 
*  ^'cant  Ihcwed  for  caufe,  that 
*  trr//  of  error  could  be  brought 
"  *  J^gf^fit  of  nonfuit  in  an 
*tiion  ot  ^ffitmffx.  and  the  ge- 
^'  neraliflTue  pleaded,  as  the  plain- 
tiff was  out   ot   court  and  no 
'  ctnir  could  be  aujgoed  on  the 


*'  proceedings,  Kirbj  Serj.  con- 
*'  tra,  relied  upon  its  being  the 
*'  ccndant  praftice,  and  cited 
'*  Nezvell  V.  tU^eon  in  fupport  of 
*'  it.  At  firll  the  court  qucltioied 
"  whc:her  a  writ  of  error  could 
*'  be  brought  on  fuch  judgment* 
"  On  the  next  day  however,  af- 
"  ter  confuliingwith  the  officers, 
"  they  held  that  the  writ  would 
"  lie,  but  that  on  the  affidavits 
••  it  was  clear  tliat  it  ought  not 
«*  to  have  been  brought  in  this 
**  cafe,  they  therefore  diibharged 
*«  the  rule.  And  they  intimated, 
"  th.1t  they  would  never  interfere 
"  either  to  flay  proceedings,  or 
*'  to  fct  afiJe  an  execution,  bc- 
"  caufe  a  writ  of  error  was  de- 
'«  pending  at  the  luit  of  the 
"  plaintiK  on  a  judgment  of  non- 
"  iuit,  unief's  the  plaintiff  could 
*•  ihrw  he  had  broughc  the  writ 
"  of  error  for  Ibnic  error  that 
*«  coua;  be  pointed  out  and  relied 
*•  upon  by  his  counicl."  Box  v, 
Bcr.net^  Ei:/  3  6V0.  3,  Reported 
1  H,  Is.  ..V.  ^,32.  fee  alfoA:t«^- 
lanJ  V.  Macanley  ct  nV  S.  F.  ia 
B,  R.  4  Term  Rep,  436. 


Biron  verf  Philips* 

P^R  cftriam  :  There  muft  be  the  fame  notice  of  executing  a  PnQio 
fw fieri  inquiry,  as  a  common  writ  of  inquiry  ( 1 ). 


(0  Siead  V.  Latewardy  pcfi. 
^'3.  ^  Jinm.  Gilb.  Rep.  in  B,  R. 
9S*  S.  F.       Cope/ty   V.   Delaue^i 


Prar.  Reg,  379.  Co,  Ca.  of  Prac. 
I.  Tilmy  V.  Watfon^  S.  P.  ia 
C.B. 
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Scotton  verf.  Scotton.     In  Cane. 

Legacy  to  a  A    Daughter  having  married  without  her  father's  confcnt,  he 

child  difchargcd  /\  gave  hcr  no  portion,  but  made  his  will,  and  thereby  gave 

te^lo'Jhc**"  ^"^"^  5°^-  'o  be  lent  out  for  her,  and  flie  to  have  the  ufe  of  it- 

will,  (i)  Her  hufband  being  informed  of  this  legacy,  applies  to  the  father 

for  the  money  prefently,  who  gave  it  him,  and  took  a  receipt  for 

It  in  lieu  of  hcr  portion,  and  of  the  legacy  given  by  his  will.  The 

fatlier  died  without  altering  kis  will,  upon  which  his  daughter 

f  2^6  1    ^"^  ^^^  huftand  fuc  the  adminiftrator  in  the  fpiritual  court  for 

^     *^  the  legacy,  and  the  adminidrator  brings  his  bill  in  this  court. 

WQg.ifnotS.  Vernon  pro  quer^  c\\xottA,  Birkenhead  r,  Birkenhead  (/i)  in  Lord 
ht"^  af^^^^"'  jE"^^r/o«*s  time,  where  the  fathfer  having  by  will  given  1 500  /• 
cited  a  Vera,  a-picce  to  his  three  daughters,  afterwards  married  one  of  them, 
^57-  and  gave  1500/.  portion,  and  died  without  altering  his  will;  and 

-  /^  J        adjudged  the  portion  a  fatisfaflion  of  tlie  Icgacy- 

Maftcr  of  the  Rolls.  Whether  this  be  a  cafe  relievable  in  the 
fpiritual  court  I  am  not  certain  :  I  rather  think  this  receipt  is  not 
pleadable  there,  being  a  releafc  of  a  legacy  before  it  is  due.  But 
in  thi^s  court  it  amounts  to  an  agreement  of  the  fon-in-law,  to  dif- 
charge  the  legacy.  Befides  the  precedents  here  run  all  this  way, 
that  a  child*s  legacy  is  fatisfied  by  a  provifion  fubfequent  to  the 
will.     Let  the  proceedings  in  the  fpiritual  court  be  flayed. 


(l)  J.nUns  V.  Pfni^elU   2  Veru.  daU  V.   JekylU  ib,    516.      W'atfi^ 

115.       Bruen   v.   Brucriy    ib.  439.  (r^  Ux^  v.  Earl  of  Lincoln  ^  al*^ 

Wards.  Lanty  Prcc.  in  Chanc.  182.  Amb,  325.     Grave  v.   Earl  Sali/^- 

Hjkins  V.  Hcjkim,  ib.  263.  Har-  bury,    i  Bro.  Cba,  Re^.  425.      £r— 

top  V.  JFhiimcre,    1  P.  Jl'ms.  6£o.  pf:n  v.  Cook/on,    2  Bro.  Cha,  Rej^ 

Farnham  v.   P blips,   z  Ak.  2\f^,  307.     Dtbexe   v.   Mau^   ih,    165^ 

Spilth  v.   Robins,  ib*  49 1.  Shu'  512.     Ponvell  v.  Cleaver,  i 6,  j^g^^ 


Countefs  dowager  of  Mountacuc  verf.  Maxwell,    in  Canc*-»» 
What  writing  Is  HT  H  E  plaintiff  married  the  defendant  without  a  previous  fi 


lufficlent  to  J[     tlement  of  her  eftate,  which  was  a  very  confiderable  ^ 

of  thc*ftatl°c*of  ^*^"^^  eilate.  Quarrels  happened  between  them  foon  after  1 
Frauds  and  Per-  marriage,  and  (lie  exhibited  her  bill  here,  to  oblige  him  to  fc^sra 
s^c?'* wii  fi  8  ^^^  °^^"  eilate  to  her  feparate  ufe  :  fetting  forth,  that  upon  "X^ 
Prec.  in  Chanc*  addreffing  her,  (he  infifted  on  having  the  eniira"' difpofal  ofM:^* 
5^6.  own  eftaic,  and  drew  up  a  (hort  writing  with  her  own  hancS 

Glib.  Chan.  ^j^^^  purpofc  ;  that  he  promifed  to  fign  it,  but  put  her  oflF  on  p«=^^ 
1Eq.Ca.Ab.19.  tence  of  advifing  with  couufel,  and  having  writings  more  at  Imr^l 
pi.4.  prcpair^Ji 

a  Eq.  Ca.  Ab.  *^     * 

592.  pi.  6. 
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prepared;  that  flie  frequently  djman(lecl  of  him  to  execute  fuch 
writings,  which  he  conllantly  promifcd,  as  foon  as  finilhcd  by 
counfel,  but  delayed  it  till  (he  married  him.  Th;it  after  marriage 
(he  prelTed  him  by  letter  to  perform  his  promifc,  jjnd  he  an- 
fwcred  her  by  another  letter,  that  he  thourrlit  it  very  rcnfonabls 
fhc  fiiould  have  the  difpofal  of  her  own  cii;ire,  that  he  never  in- 
tended the  contrary,  but  that  flie  (hould  conmund  her  own  for- 
tune as  {be  plcafed. 


The  defendant  denied  he  figncd  any  fuch  agreement  in  writing, 
and  as  to  any  paroi  promife  he  pleaded  the  Ilatute  of  frauds  and 
perjuries. 


29  Car.  «•£.]« 


It  was  mfifted  on  for  the  plaintiff,  that  the  court  frequently 
compels  the  execution  of  promifes  not  folemnized  according  to  that 
ftatute,  where  fraud  and  trick  appear,  and  where  part  of  the  agree- 
ment is  carried  into  execution,  as  it  is  here  by  the  marriage, 
which  was  the  confideration  of  that  promife.  But  Parker  hord  r  ^'v'^  1 
Chancellor  allowed  the  plea,  and  faid  this  was  only  a  breach  of 
promife,  which  is  a  fort  of  injury  that  this  court  does  not  take 
cognizaiice  of.  If  there  had  been  fraud  (as  if  pretending  to  exe- 
cute a  real  deed  of  fettlement  he  had  impofed  another  on  her)  this 
ou^ have  made  it  a  proper  cafe  for  equity ;  but  here  is  nothing 
rf  any  fuch  deceit :  (he  marries  him  on  his  word  and  promife, 
withoat  writing,  and  that  is  the  very  cafe  the  ftatute  intended. 
To  (ay  therefore  the  agreement  is  to  be  executed  in  this  court, 
kcsittfe  performed  in  part  by  the  marriage,  is  to  break  the  very 
^ds  and  intention  of  the  ilatute,  which  has  put  this  very  cafe^ 
^  fays  it  (hall  not  be  binding. 

The  plaintiflF  afterwards  amended  her  bill  by  a  further  charge, 

^tin  order  to  induce  her  to  marry  him  without  a  previous  fet- 

5^Cnicnt,'  and  to  fecure  the  performance  of  his  promife  in  cxecut- 

*^g  it  afterwards,  'he  promifed  to  take  the  facrament  on  it,  and 

^X2t  he  did  take  the  lacramcnt  on  the  marriage  accordingly. 
^Tiat  after  the  marriage  he  wrote  a  letter,  wherein  he  promifed 

5^  make  fuch  fettlement,  and  that  he  was  ready  to  fign  the  wTit- 

^'^p  according  to  her  defire  { i ). 

To  this  he  confeffcs  he  did  take  the  fncramcnt  on  tlic  marriage, 
^*U  fays  he  did  it  only  in  compliance  with  a  cuflom  eflabliflicd  in 


(1)  According  to  the  report  in  the  fettlement,  and  then  drew  in 
^if^Mr.ig.  the  hufband  pri-  Lady  Mour.tjcut:  to  marry  him, 
y*Wy  ecu  n  terra  and  ed  the  in  lira  c-  and  fee  the  /\!y>.  i.t  Pfi,.  in  CLitnc. 
^n»  given  by  him  for  drawing     526. 

the 
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the  Romijb  church  (of  which  he  was  a  member)  of  receiving  the 
facrament  on  their  marriages,  and  not  to  give  any  fandion  to  this 
pretended  agreement.  And  as  to  the  letter,  Le  doth  not  remem^ 
ber  the  particulars,  but  if  he  has  wrote  any  thing  concerning  his 
readinefs  to  fign  any  writings,  it  only  related  to  fome  propofals 
he  had  made  of  fettling  a  fum  of  ]50o/«  on  her,  and  which  he 
did  foon  after  fign.  lie  then  pleads  the  itatute  of  frauds  and 
perjuries  again. 

Lord  Chancellor.  The  cafe  is  very  much  altered  now,  firora 
what  it  was  at  firft.  Then  it  ftood  purely  on  the  parol  promife 
before  marriage,  upon  which  there  was  no  colour  to  relieve  the 
plaintiff*  But  fuch  parol  promife  on  marriage  is  fufhcient  confi- 
deiation,  to  fupport  a  fettlement  made  agreeable  to  it  after  mar- 
riage. This  has  been  frequently  determined.  So  it  is  alfo  fuf- 
••  .  ficient  confideration  to  eftublilh  a  promife  made  in  writing  after 

marriage.     Now  here  is  great  evidence  of  fuch  a  promife  made 
in  writing  after  marriage  -,  he  doth  not  deny  his  writing,  tt»at  he 
was  ready  to  execute  the  writings  as  (he  defired  \  but  avoids  it  by 
faying,  they  referred  to   propofals  of  fettling  1500/.  which  is. 
impollible,  becaufe  it  appears  Qie  never  deflrcd  any  fuch  fettle--... 
ment.     And   though  he   fays  he  lias  figned  that  fettlement,  i^^^^ 
doth   not   appear  when  he   did   if,  and  I   am  very  jealous  h^ 
did  it   fince  the   amended  bill.     His  anfwer  to  the  charge  c^  f . 
receiving  the  facrament  in  confirmation  of  his  promife,  is  not  s^t 
all  fatisfa£lory.     He  could  have  no  occafion  to  promife  receivLrm  |r 
the  facrament,  but  on  that  account ;  and  though  he  might  reed ^^re 
r  11^  1      it  in  compliance  with  the  cuftom  of  his  church,  yet  that  isvfc-Ky 
^     *     "*      confident  with  his  laying  hold  of  that  folemn  a£t  of  devotion,     «o 
teftify  his  fincerity.     Therefore  let  tlie  plea  (land  for  an  anfwear. 

Harrifon  verf.  Buckle.     In  Cane*. 

If  a  legacy  \t  ji  devifes  tohis  daughter  1000/.  payable  at  her  age  of  twei»*y 
dcYifcd  payable  -^«  one or  day  of  marriage,  and  1500/.  tohis  fon  payable  ^^ 
JJj*^*i^[^*"   tlieage  of  twenty-four,  and  a  certain  maintenance  in  the  in^a» 

mean  time,  and  •- 

the  infant  dies, 

tive'^fyTfor        (0  Cb^^'»-f  V.  Metcalfe^   2  Fern.  (2)  AuM,  2  Vftn.  199.    Cb<fi^ 

it  immediately.     462.    ^^z/w^/pr/'s  cafc  cited  2 /'Itrw.  v.    Paintir,     2    P,    Wms.    ^3^* 

(0-  199.     Cloberrii  v.  Lampen^   I  Eq.  Laundyv.  fVtlliams  ib,  \y%,   IC^^^ 

But  if  it  be  dc-  A^r,  294.  f.  I.   2  Ftnt.  342.  S.  C.  V.   Smith,    Amb.  588.      Gre0^  2' 

vifed  payable  ^r  StapUton   V.    ChiiU,   2   Vtrn.   673.  Pigot,    I  Br:  CboH.  Ca.  IOC.       -f^' 

tenanTc  in^ule"  ^'"'^-  '''  ^^^«^-  3»7-  S.  C.     Nca!i  tO   ihc   diftinaiou   whCTC  lcgaCS« 

mean  time,  the  V.    iniliSy    Barnard.  J^^.      Fonrti-  are^/i.r«  out  of  pcrfonil  cftat^^^^ 

executor  ii  not  reau  v.  Fonmreau,    2   Ftx,   1 1 8.  21,  or  made  payable  at  21,  v^^ 

the'le'^alce^  '*"    3    ^^^.    645.    S.   C.        H'nlcot    V.      Coxh  OOtC  (l)  tO  zP.  fFm.  €%  -^' 
would^U)!  ^^^»   2  ^'•«'-  ^^^«'  ^«-  305-  ,^ 
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time }  and  all  his  real  eftate  he  devifes  to  truftees,  to  raifd  by  fale 
or  otherwifc  fuiEcient  to  difcharge  his  debts  andiegacies^  if  the 
perfonal  eftate  (hould  JFall  (hort*  A.  dies  \  the  fon  dies  under 
age  }  the  daughter  marries  the  defendant,  and  they  join  in  a  fuit 
in  the  fpiritual  court  againll  tJie  truftees,  who  are  alfo  executors^ 
for  her  own  legacy  of  1000  /•  and  as  rcprcfenutive  of  her  bro- 
ther for  his  1500/. 

The  executors  exliibit  their  bill  here,  to  ftop  the  proceedings 
in  the  fpiritual  court,  and  compel  the  hufband  to  fettle  the  legacy 
on  the  wife.  The  defendant  infifts  on  his  right  to  the  legacy, 
independant  of  any  fettlement,  he  being  now  in  a  proper  court 
for  ue  recovery  of  it  without  £he  afliflance  of  this  court;  and 
that  he  is  intitlcd  to  the  1500  /.  immediately,  though  the  fon  was 
not  to  have  it  till  his  age  of  twenty-four* 

Upon  this  two  qucftions  arofe.  i.  Whether  this  court  could 
inteipofe  on  behalf  of  the  wife,  and  fecure  the  legacy  for  a  fettle- 
nenton  her.  2.  Whether  the  fon's  legacy  of  1500  /.  is  not  ex- 
^nguiflicd  by  his  deatli  before  it  became  due.  Or  if  It  fubfiAs, 
vbtther  his  reprefentative  is  intitlcd  to  it  fooner  than  he  himfclf 
vonldhave  been,  if  he  had  lived. 

As  to  this  laft  point  Mr.   Vernon  faid.  There  had  been  bafes 
both  ways,  but  were   reconcileable  on  this  diftindion ;  where 
^teitft  of  the  legacy  payable  at  a  certain  age  has  been  given  to 
^  infant  in  the  mean  time,  there  the  money  has  been  held  pay- 
''^k  to  die  reprefentative  immediately :  but  where  no  intereft  has 
'^^  given,  the  money  was  not  payable  til)  the  time  the  legatee 
^ould  have  arrived  at  that  age.     The  prefent  cafe,  he  faid,  was 
*  fort  of  middle  way  between  both :  no   intereit,  but  fome  pre- 
sent advantage^  viz.  maintenance  is  given. 

Mailer  of  the  Rolls.  The  1500/.  given  is  firft  and  principally 
^  charge  on  the  perfonal  eftate^  and  is  an  abfolute  legacy  out  of 
5^at:  the  real  eftate  is  only  devlfed  in  aid  of  the  perfonal,  nor  is 
*^  to  be  fold  direftly,  but  only  at  the  difcretion  of  his  truftees  and  [  239  ] 
Executors,  to  be  difpofed  of  fo  far  as  the  debts  and  legacies  (hall 
*^ttipc.  As  this  then  is  not  a  direct  legacy  out  of  the  real  eftate, 
^Ic  death  of  the  party  before  it  became  payable  fliall  not  extia- 
Evilliit(3).    And  this  diflFers  from  PawUt'^  cafe,  2  Vent.  ^66  (a).  W    Vern.iof- 

where  3a«'  S.C. 


(3)  Where  the  legacy  is  charg-  payment,  it  has  been  held  that  it 
^  upon  a  mixed  fand,  and  the  fhall  fink  in  the  fajne  manner  as  if 
'^^^  dies  before   the  day   of    charged  upon  the  real  citaic  alone, 

VoL.L  8  and 


«3^ 
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where  the  money  was  an  immediate  charge  on  the  land,  and  to  be 
raifed  out  of  that  without  any  regard  to  the  perfonal  eftate(4).  The 


and  ihat,  though  the  real  eftate  is 
made  merely  auxiliary,  in  cafe  of 
a  deficiency  in  the  pcrfonal. 
Prvwft  V.  Abingdon^  I  Atk,  485. 
Van  V.  Clarke^  ih.  510.  But  it 
has  been  determined,  that  if  the 
perfonal  aiTets  are  fuiHcient  to  pay 
the  legacy,  or  fo  far  as  they  will 
.  extend  fuch  legacy  or  portion  of 
it  (hall  not  fink,  but  will  go  to 
the  reprefentatives  of  the  legatee. 
Richardfon  v.  Greefc^  3  Atk,  69. 
'Jennings  V.  Looks^  2  F.  Wms, 
278. 

(4)  If  a  legacy,  to  be  paid  at 
a  future  day  be  charged  upon  a 
real  edate  or  term  for  years,  it 
(hall  not  go  to  the  reprefcntative, 
but  will  fink  into  the  land,  for 
the  benefit  of  the  heir,  whether 
he  be  bares  natusy  or  faHus, 
Bondv,  Bnyivtif  2  Cbd,  Cs,  165, 
Carter  v.  Blit/oe^  2  f^erfi.  617. 
Bateman  v.  RoAcb,  9  Mod^  io6. 
Duke  of  Cbamdos  v.  Talbot^  2  P. 
Wms,  610.  Gordon  v.  Rayuesg 
3  P.  fTms.  138.  Hnfiddon  v. 
Oxenbam,  note  [A]  ib.  Attorney 
General  v.  Milner^  3  Atk.  112. 
Gawier  V.  Siandwicke,  I  Btv.  Cban, 
Ref,  106.  Tmnjial  v.  Bracken^  tb. 
124.  note.  Harrijonv.  Nayhry  3  Bro, 
Gban,  Rep.  108.  So  alfo  where 
the  legacy  is  given  as  a  portion. 
Smitb  V.  Smitb,  2  Vern.  92.  Tates 
V.  Pbetty place y  ib,  416.  Carter 
V.  Bletjocy  ib.  617.  Prec.  in 
Cbanc,  26 j,  S.  C.  Brezuin  v. 
BreiuiHy  Prec,  in  Cbanc,  195, 
z  Ferti.  435.  S.  C.  Tournay  v. 
7^«r»/iy»  Pre'c.  /«  Cbanc,  290. 
Jennings  v.  Looks,  2  -P.  /^;«j.  271. 
Gordon  v.  Raynes,  3  P.  //^/.  1 34. 
/5/V/^  V.  /f7/y^ff,  ykTo/:  68.  J5r^^^jr 
V.  Poively  Caf.  ttmp,  Talb,  1 93. 
/*r<?iy/r  V.  AbtngdvH^  i   Atk.  482. 


i/rt//  V.  7<rrry,  I   .^/i^.  502*  '  Van 
V.    Clarke,     ib,    512.       ^tf^fA/    y« 
Cottony    ib,    55 5«      Ricbardfon  v. 
Greefc,  3  if/i.  59.     But  it  is  faid 
to  be  otherwife  where  the  pay- 
ment is  fufpended  or  poftponed 
from  the  particular  circumilances 
of  the  fund,  and  not  of  the  per- 
fons.     King  V.  Witbersy  Ca/,iemp, 
Talb,    117.   and   lide  the  cafes 
collefled    upon    this    fubjed    by 
Mr.   Cox  in  note  (i)    2  P,  ffms. 
612.       It  has    been    held,    that 
where  portions  are  made  payable 
out  of  lands,  and  no  time  of  pay- 
ment is  mentioned  that  they  (hall 
veft  immediately,    and  therefore 
go    to   the  legatee's   reprefenta- 
tives.     Earl  Rivers  v.  Earl  Derby^ 
2   Fern,  72.     Smitb  y.  Smith,  ib, 
92.     Coavper  V.  Scott,  3  P,  Wms. 
1 19.     IFilfm  V.  Spencer,  ib.  172. 
But  Norfolk  V.  Giffordy    2   Fern. 
208.     Bre<win  v.  Brewisg,  Prec,  in 
Cbanc,  195.     2  Fern.  439.  S.  C. 
fFarr  v.   IFarr,    Prec.  in  Cbanc. 
213.      Lord  Teynham  v,     JFebi, 
2  Fez.  198.    Tunjlall  v.  Bracken, 
1    Bro,  Cba,  Rep,  124.  n:     Lord 
Hincbinbroke  v.  Seymour,  ib.  395. 
feem    contra.       Lord    Hordmicke 
in  Tunftall  v.  Bracken,  fuproy  lays 
down  the  principle  which  feema 
to  have  regulated  thefe  latter  dc- 
cifions.  That  there  is  a  diftindion 
between  portions  given  by  a  pa* 
rent  to  children,  and  thofe  given 
by   a   collateral    perfon.      That 
in    the    former    cafe   the    court 
will  confider  the  very  purpofe  for 
which  the  portion  was  ^ven,  and 
that  if  the  child   dies  before   it 
is  wanted,  it  fhall  fink  into  the 
eilate   for    the    benefit    of    the 
heir. 

fon's 
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fon'5  rcprefentative  being  tlius  intitled,  the  next  qucftlon  js  as  to 

Ac  time.     Had  this  1500/.  carried  intereft  immediately  to  the 

infant,  though  the  time  of  payment  of  the  principal  was  deferred, 

yet  on  his  death  his  rcprefentative  would  have  had  a  right  to  it 

irnmediately  :  not  that  he  would   have  been  in  a  better  condition 

^Iian  the  infant  was,  fince  the  delay  of  payment  was  only  by 

'^^'-ay  of  caution,  but  with  equal  benefit  to  the  legatee.     And  the 

Executor  is  not  hurt,  becaufe  on  payment  of  the  money  the  inte- 

*"^ll  ceafes.     The  appointment  of  maintenance  is  faid  to  be  equx- 

^^alent  to  the  giving  intereft,  but  I  tliink  intereft  carries  :he  whole 

^^cncfit  of  tlie  legacy,  but  maintenance  is  fomething  dilHnft  and 

ii^  xidependant  of  it  (5).    It  is  a  decent  provifion  during  minority, 

^^nd  bounded,  not  by  the  profit  of  the  money,  but  the  neceflitita 

^^^f  his  fuftenance  and  education. 

As  to  the  wife's  legacy  of  1000  /.  the  bill  is  of  an  unufual  na-  where  theconrt 
"^"urc.     It  has  indeed  been  the  common  courfe  of  this  court,  to  ob-  wi!i  oblige  the 
^igc  a  hufband  who  comes  hitlicr  in  right  of  his  wife  for  a  fum  of  ^^J^^^  to  fettle 
^Tnoncy,  to  make  a  proper  fettlemcnt  on  her  before  it  is  given  him  5  ^^^  wife" 
^nd  that,  not  only  in  the  cafe  of  truft  money,  which  can  be  reco-  upon  her  (6). 
^crcd  no  where  elfe,  but  in  the  cafe  of  legacies  too.  Though  I  muft 
fay,  had  this  been  res  Integra ^  I  ftiould  be  very  cautious,  how  I 
"^vcnt  fo  far  as  legacies,  becaufe  there  is  a  proper  court  elfewherc 
for  the  recovery  of  them  :  they  originally  belonged   to  the  fpiri- 
tual  court  only,  and  the  fole  ground  of  this  court's  intermedling 
is,  the  difcovery  the  teftator's  perfonal  cftate.     But  the  prefent 
cafe  is  different :  the  perfons  liable  to  pay  the  legacies  are  plain* 
tiffs  here,  and  not   the  hufband ;  and  whether  they  would  not 
have  been  fafe  in  paying  the  legacy,  if  they  had  fuffcrcd  the  fpi- 
ritual  court  to  go  on  to  fentence,  1  will  not  fay. 

This  fcems  to  have  fomething  of  the  nature  of  an  interpleading 
bilU  wherein  the  executors  call  upon  the  hufband  and  wife  to 
interplead  concerning  their  fcveral  rights  -,  the  hufband  to  the 
money  abfolutely,  and  tlie  wife  to  a  proper  provifion  to  be  fecured 
for  herfelf.  And  then  it  will  be  like  the  common,  cafe,  of  a 
a  hufband's  coming  into  this  court  to  have  a  legacy  againfl  hid 
wife.     And  I  have  obfervcd  a  flrong  inclination  in  Lord  Cowper's 


(5)  Roder  V.  S/rilthy  Ami.  588.  v.    £//o»,    ib.    202.       IFlnch    v. 
S.  P.  Page,    Bunb,    86.       Je*wfin    v. 

(6)  FlJe   Gardner  v.    Walker,  Moulfon,    2  Atk.    420.      Attorney, 
p9ft,  503.     Jacohjcn  v.   IVilUams,  General   v.     Wlxjre'Moody     I     A7«. 

I    P.  IFms.   383.     Milner  v.  CoU  538.     Pryor  v.  Hill,  4  Bro.  Cba0. 

mer^  2  P.  IT/d/.  639.     Adafm  v.  Rep,  139. 
Ftmrcey    3   P.   Wm$,    II.     Brrjjn 

S  a                                     timei 
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time,  to  do  right  to  the  wife.  Since  legatary  caufes  arc  now  be- 
come part  of  the  jurifdicbion  of  this  court,  I  think  tliis  is  fit  to 
be  confidered.  The  wife  is  not  here,  therefore  let  her  attend^  to 
acquaint  us  what  provifion  (he  is  willing  to  accept. 


(7)  Marriot  v.  Mdrriof,  fo/i,  6j^. 


Hagfliaw  verf.  Yates.     In  Cane** 

A  fttbfequent  TD^  R  Parser  Lord  Chancellor.  Where  a  legal  eftatc  and 
title  which  u  ■*  equity  meet  in  the  fame  perfon,  they  (hall  deftroy  a  prior 
t^^SuSiJ^  *S2-  ^*^^^  which. is  only  equitable.  And  where  the  inheritance  of 
j^iapr'iortitic  l^nd  mortgaged  for  a  term  is  conveyed  by  a  defeafible  but  equita* 
in  «iuity  only  able  title,  and  afterwards  conveyed  to  another  by  a  legal  and 
t'J'  equitable  title  ;  the  latter  fliall  have   tlie  benefit  of  the  equity  of 

redemption. 


(i)  That  a  fubfequent  purclia- 
for  of  an  equitable  title  (hall  pro- 
ted  himfelf  from  mefne  incum- 
branceSf  by  an  affignment  of  an 
out-ftanding  term>  or  other  legal 
Tftatc.     Vide  Churchill  v.    Grove, 

1  Chan.  Ca.  36.  Jnon,  2  Chan, 
Ca,  208.     Hitcbeen  v.  SeJge*wicky 

2  F'ern,  159.  and  the  cafes  there 
there  cited.     Oftzvici  v.  Brocket^ 

1  Eq.  Ca,  Ahf,  355.  So  alfo  a 
fubfequent  mortgagee.  Marjh  v. 
Lee^  z  Vent*  337.  i  Chan.  Ca. 
162.  S.  C.  Higgon  V.  Ciilamy, 
ib.  149.  Bovty  V.  Siifivifh,  ib. 
20 1 .  Edmunds  v.  Po<uey,  i  Vt:m, 
137.  Holt  V-  Milly  2  f^em.  279. 
Morret  v.  Pafiy  2  jltk.  52.  Mat- 
thevjs  V.  Cartwright,  2  ^tk.  347. 
Earl  of  Pomfret  v.  Lord  Ifltuljor^ 

2  Vez.  485.  Belchierv.  Renforth, 
6  Bro.  P.  C.  28.  Stanhope  v. 
Earl  fferney,  Butler's  note  (l)  to 
fol.  290.  b,  Harg,  and  But.  Co. 
Litt.  fol.   293.  ?•      Gocdtitle  v. 


Morgan,  l  Term  Rep,  755.  Wil' 
leughby  r,  fViUoughby^  ih,  763. 
And  he  will  gain  this  preference^ 
though  he  obtains  the  Affignment 
pending  a  bill  brought  by  the 
prior  mortgagee  to  redeem  the 
firft.  Hawkins  v.  Tayhr,  2  Fen, 
29.  Turner  v,  Ricbmondy  ib.  82. 
Brace  v.  Dutches  of  Marlhrnighf 
2  P.  IFms.  491.  fFortley  v.  Birk* 
head,. 2  Vt'z,  571.  3  Jtk.iog. 
S.  C.  RoLinfon  v.  Davifon,  I  Br9. 
Chan.  Ca.  63.  But  he  cannot  do 
fo  if  a  party  in  the  caufe,  and  there 
has  been  a  dire£^ion  and  decree  to 
fettle  the  priorities  of  the  debts. 
JVorttiy  V.  Birkhead,  mt  Jup.  But 
fuch  fubfequent  purchaforornort* 
gagce  (hall  not  be  allowed  to  pro- 
tcdl  himfelf  by  the  pofleflion  of 
the  legal  eilate,  where  he  hat  had 
notice  of  the  prior  conveyance  or 
incumbrance.  Vid9  Saumders  v. 
DeheWf  2  Fem,  271.  and  moft  of 
the  cafes  cited  fiffra. 
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Turton  verf.  Bcnfon.     la  Cane'* 

TH  E  bill  was   to  be  relieved  againft  ^a   bond   obtained  m  *  ^™'  7^4- 
fraud  of  a  marriage  fettlement  :  and*  the  cafe  was  thus.  '5^    '      ^* 
The  plaintiff  being  a  young  man  in  1710.  made  his  addreifes  to  10  Mod.  445. 

c^nc  Mrs.  Betifon  :  the  plaintiff's  mother  and  uncle  were  concerned  ijf^ftl  ^^^l. 
/•r».-ri-  I  c^  Glib.  Chin.  aSf. 

»n  tranlattmg  it  for  him,  and  on  29  June  1710.  marriage  arti-  ,  Eq.Ciu  Abf. 

<:les  were  executed,  whereby  Mr.  Benfcn  was  to  give  3000/.  as  a  45- P*-  5*  **• 
portion  with  his   daughter,  and  Mrs.  Turton  was  to  part  with  j^fchin.  512, 
300  /.  per  annum  out  of  her  jointure,  to  make  a  fettlement  on  Bond  to  refund 
^he  marriage  :  but  fecretly,  without  the  privity  of  the  mother  or  pwt  of  portioii, 
Tinclc,  the  plaintiff  gave  bond  to  refund  1 000  /.  part  of  the  por«.    ^ 
tioQ,  to  Ben/on  at  the  end  of  feven  years ;  and  foon  after,  the 
inarriage  took  effect.     In  17 13  Ben/on  dcpofited  this  bond  in  thq 
liands  of  Sir  Tkeodcre  Janjfen  as  a  fecurity  for  a  debt,  but  made 
no  aOual  aflignment.     In  17 14  Benfcn  died,  and  his  wife  the  de- 
fendant took  out  adminiftration  ;  but  his  debts  being  beyond  the 
▼alue  of  his  eilate,  the  creditors  came  to  an  agieement  amongft 
themfelves  and  with  her,  whereby  Sir  Theodore^s  whole  debt  wai 
to  be  paid,  and  all  Ben/on's  efie<Sls  to  be  turned  into  money,  and 
divided  amongft  the  reit  of  the  creditors,  and  the  plaintiff's  bond, 
and  all  the  debts  to  be  got  in  by  tlie  adminiftratrix  :  and  credi-v 
tors  on  fimple  contraft  to  be  in  equal  degree  with  thofe  on  fpe- 
cialties.     During   this   tranfacHon    one   of  the  chief  creditors 
acquainted  the  plaintiff  with  their  defigns,  and  that  his  bond  was 
to  be  affigned  to  them  ;  who  anfwered,  that  if  Mrs.  Ben/on  was 
to  have  the  benefit  of  it,  he  would  never  pay  it ;  but  if  they  were, 
he  would  not  difpute  it  with  them.     In  this  condition  tlie  bon4 
ilood  in  1715.  when  the  plaintiff  brought  his  bill  againft  the  ad- 
miniftratrix to  have   it  delivered  up.     When  that  caufe  was  at 
hearing,  the  creditors  bring  a  bill  againft  the  plaintiff  and  admini- 
ftratrix to  difcover  collufion.     Both  caufes  came  on  before  the 
Matter  of  the  Rolls,  who  decreed  for  Mr.  Turton^  and  now  they     f  241   1 
came  by  appeal  before  the  Chancellor. 

The  queftions  were,  whether  this  bond  was  void  in  its  original 
creation ;  and  if  fo,  whether  it  has  not  been  fince  made  good  by 
fomc  fubfequent  matter,  either  by  its  being  transferred  for  fome 
valuable  confideration,  or  by  the  premife  pf  the  plain^ft'  not  to 
difpute  it. 

As  to  the  firft,  it  was  faid  by  the  counfel  for  the  plaintiff,  that 
it  V  as  a  fort  of  firft  principle  and  fettled  rule  in  this  court,  to 
rn^l  e  void  all  contrads  of  this  nature,  whereby  marriage  articles, 
fettled  by  the  confcnt  of  all  parties  concerned,  arc  any  ways  de^ 

S  3  teatcd 
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fcated  by  the  private  agreements  of  fome  of  them.  And  i 
cafes  were  cited,  to  eftablifli  this  rule.  Salk.  156.  where 
laid  down  as  a  rule,  that  a  fon,  without  the  privity  of  the  i 
or  parent  treating  the  match,  gives  bond  to  refund  part  ^ 
portion^  it  is  void.     Ibid.  ijS. 

I  Vera.  348,  sjy  2j^  Raymond  cited  Redman  v.  Redman  m  1685.  in  this 

where  on  a  treaty  of  marriage  the  friends  of  the  lady  infil 
the  hufband's  difcharging  all  his  debts  before  the  marriage, 
was  one  bond  which  his  brother  agreed  to  pay  for  him,  bi 
derhand  with  the  privity  of  the  lady,  who  was  afraid  of  loC 
match,  took  a  counter  fecurity  of  the  hulband  ;  and  the  ms 
took  effect.  Afterwards  the  brother  paid  the  money  on  the 
thehufband  died,  and  he  fuedthe  counter  fecurity  agaii 
widow,  who  had  taken  adminiftratiou.  She  brought  he 
and  though  privy  to  the  fraud,  was  relieved  j  becaufe 
done  originally  to  defeat  a  marriage  agreement. 

1  Vcrn.  475.  So  in  the  cafe  of  Gale  v.  Lindo*     On  a  treaty  of  marria 

fortune  of  the  young  woman  not  being  fuffi'cient  for  the  hu 
(he  prevails  on  her  brother  to  make  up  the  deficiency  by  ; 
of  his  \  but  privately  agrees  with  him,  that  no  ufe  fliould  b< 
of  it-  They  were  married  accordingly ;  and  the  hufband 
fhe  took  out  adminiftration,  and  put  the  bond  in  fuit :  tl^ 
ther  fues  here  for  relief,  but  denied  becaufe  the  agreemei 
fraudulent.  ' 

Mr.  Vermn   quoted  the  following  cafes  to  the   fame  pi 

a  Vcrn.  466.      Lamleyv.  Hainondy  Mich,   1714.  a  mother  for  the  advanc 

499-  of  her  fon  in  marriage  agreed  to  part  with  her  jointure ;  t 

at  the  fame  time  had  a  leafehold  eftate  of  his  own,  which 

vately  con  trailed  to  affign  over  to  her  in  confideration  of  wl 

was  to  fettle  upon  him :  after  the  marriage  the  fon  died,  i 

reprefentative  recovered  this  leafehold  eftate  out  of  her  ha 

J.  -1    a  decree  of  this  court,  becaufe  there  was  no  mention   m 

*■     ^     ■'    that  aflignment  on  the  marriage  treaty. 

iVcm.240.  Peytcnw  Bladivelly  g  March  1694.  Mr.  Bladiveil  on  (ti 

riage  of  his  nephew  Telverion  Peyton  with  the  daughter 
John  Roberts^  agreed  to  fettle  an  eftate  of  200  /.  per  am 
them  for  a  jointure,  and  after  his  death  to  fettle  a  furthei 
of  ICO  /.  per  annum  on  him  and  his  heirs.  After  the  mar 
was  difcovercd,  that  there  was  a  private  agreement  betwec 
and  his  nephew,  that  he  fhould  demife  the  firft  eftate  bad 
to  B/adwcIi  At  150  /.  per  annum  rent  5  and  as  to  the  reverl 
eftate,  that  he  (liould  releafe  that  -,  and  fuch  demife  and 
^cre  executed  accordingly  :  after  the  nephew's  death  his  w 


Michaelmas  Term  6  Geo.'  5t42 

Sir  ^ohn  Roberts  fue  in  this  court  to  fet  afuk  this  private  agrec- 
inenty  and  had  a  decree,  whereby  Bladwsll  was  to  account  for 
the  profits  of  the  eftate  in  pofleflion  at  the  rate  of  200  L  per  annum 
from  the  time  of  the  dcmife,  and  to  fettle  the  other  eftate  of  100  /. 
fer  annum  on  the  heirs  of  Peyton  to  commence  after  his  own  death. 
&loan  V.  Fowler.  On  the  marriage  of  Fcwlcrs  fon  with  Sloan's 
daughter.  Fowler  by  articles  was  to  make  a  fcttlement>  and  to 
have  the  portion  to  himfelf ;  but  he  told  his  fon,  the  portion  was 
not  fufficient  to  pay  younger  childrens'  fortunes,  and  fo  got  a 
bond  from  his  fon  for  a  fum  of  money  beyond  the  wife's  fortune  : 
this  bond  came  afterwards  into  the  court  of  Chancery,  and  was 
fet  afidc,  becaufe  it  was  taken  without  the  privity  of  the  wife's 
relations. 

As  to  the  fccond  queftion,  whether  the  creditor*  as  purchafers 
of  this  bond  for  a  valuable  confideration  are  not  in  a  better  con^ 
dition  than  Benfon  was. 

For  the  plaintiffij;  was  faid,  here  was  really  no  aflTignment  at 
all ;  it  was  only  depoCted  in  Sir  TheotUre's   hands  as  a  fecurity, 
but  not  defigned  to  transfer  the  intereft  :  or  if  there  had  been  an  yj^^  ,  *p^^j^ 
affignment,  that  gives  no  property  or  right,  a  bond  being  a  chofe  Rep.  619.  ^rA 
in  anion  not  being  aflignable  but  in  equity,  and  then  it  muft  be  !^  ^'^*  ^'^^ 
attended  in  the   aflignee's  hands  with  all  the  circumftances  of 
equity  with  which  the  firft  obligee  held  it.     If  therefore  it  was 
void  in  equity  in  its  original  creation,  it  cannot  be  made  good  by 
any  equitable  conveyance :  the  creditors  can  have  no  better  right 
than  Benfon  had  :  their  right  is  only  to  his  eftate,  which  if  he  pof« 
feflcd  unlawfully,  can  be  no  better  in  their  hands.    So  it  is  in 
cafe  of  bankrupts.     Creditors  under  the  affignment  (hall  have  no 
better  right  to  the  efFeGs  than  the  bankrupt  himfclf  had.     Taylor  *  Vera.  564. 
v.  Wheeler.     Plaintiff  had  lent  money  on  a  copyhold  eftate,  and 
a  furrender  was  made  accordingly  :  by  the  cuftom  of  the  manor 
furrenders  are  void  unlefs  prefented  in  a  year,  and  this  furrender 
was  neglected  to  be  prefented  :  afterwards,  and  before   the  mo- 
ney was  paid,  Wheeler  the  debtor  became  bankrupt,  and  a  com-     C  243  ] 
minion  was  taken  out,  and  tliis  copyhold  inter  alia  afligncd  :  the  ^ 

affignees  get  admittance,  and  the  mortgagee  fucs  here  for  relief: 
they  urge  in  favour  of  the  affignees,  that  this  copyhold  continued 
in  the  bankrupt  till  his  bankruptcy :  the  only  thing  that  ftuck  with 
Lord  Cowper  was,  that  the  plaintiff  by  his  fuffcring  him  to  conti- 
nue in  poileffion,  and  not  prefenting  the  furrender  by  vthich  the 
mortgage  might  have  been  difcovercd,  induced  others  on  the  cre- 
dit of  that  eftate  to  truft  him,  and  now  the  affignees  have  both  law 
and  equity  of  their  fide  ;  but  yet  the  plaintiff  was  relieved  en  that 
maxim,  that  the  creditors  ihall  be  in  no  better  condition  than 
the  bankrupt  himfelf  was. 

84  And 
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And  in  thefc  cafes  where  fraud  has  been  purged  by  a  legal  con-* 
veyance  on  valuable  confidcration  without  notice^  yet  the  perfons 
that  conveyed  with  notice  of  the  fraud  have  been  obliged  to  make 

%  Vtra.  384.  *^  good.  In  the  cafe  of  Ferrers  v  Cherryy  Cherry  having  notice  of 
a  fettlemcnt  wherein  the  father  was  only  tenant  for  life  in  equity, 
accepts  a  conveyance  in  fee  from  him,  and  afterwards  fold  it  to 
purchafers  without  notice :  on  a  bill  by  the  fon  for  relief,  the 
purchafcrs  h2(ving  law  and  equity  on  their  fide  had  no  decree 
againft  them,  but  the  court  went  fo  far  as  to  order  Cherry  to  an- 
fwer  for  the  fraud.     Another  cafe  was  Bcvey  v.  Smith.     Truftecf 

I  Vcm.  60.  Y\zA  fold  without  notice  of  the  truft  in  the  purchafer  \  he  levied  a 
fine,  and  non-claim  for  five  years :  fixteen  years  after,  the  truf- 
tees  purchafe  back  this  edate  for  a  valuable  confidcration :  this 
appeared  to  the  court  on  a  bill  by  the  cefluy  que  truft  ;  and  though 
the  fraud  was  purged,  yet  the  court  decreed  the  eftate  became 
again  chargeable  in  their  hands,  and  the  lands  were  decreed  to 
the  plaintiff  accordingly. 

As  to  the  plaintiff's  promife,  it  was  faid  to  be  rather  a  compli- 
ment than  a  promife :  or  if  it  was  one,  yet  there  was  no  confi« 
deration  for  it. 

For  the  defendant  Serjeant  Chejhyrt  and  Mr.  Talhot^  could  not 
difputc  the  general  rule  of  difcharging  contrafts  made  in  fraud  of 
marriage  fettlements ;  but  faid  the  plaintiff  ought  not  to  come 
here,  becaufe  himfelf  was  not  only  not  defrauded,  but  W5^  even 
^  party  to  the  fraud  againft  the  mother. 

The  fecond  queftion  was  chiefly  infifted  on.  They  faid  the 
original  fraud  was  purged  by  the  fubfequent  conveyance  for  valu- 
able confideration,  and  likened  it  to  the  cafe  of  Prodgers  v.  Lang- 
haniy  I  S/V.  134.  where  agreed /^r  curiam^  That  though  a  deed 
be  fraudulent  in  its  creation,  and  voidable  by  a  purchafer :  yet  it 
may  be  made  good  by  matter  ex  poft  faElo  \  as  feoffee  by  covin 
f  244  1  makes  a  feoffment  for  valuable  confideration,  the  fecond  feoffee 
has  a  good  title.  So  in  the  cafe  of  Ellis  v.  Warnsy  Cr§.  Jac.  32. 
In  debt  upon  a  bond,  the  defendant  pleads  an  ufurious  contra^ 
between  himfelf  and  one  A.  by  which  he  became  bound  to  the 
plaintiff  for  a  debt  he  owed -^.  and  which  A.  owed  the  plaintiff; 
the  plaintiff  replies  a  juft  debt  without  any  privity  of  the  ufurious 
uontrad  between  him  and  A,  and  on  demurrer  held  a  good  re- 
plication. 

Sarrot  v.  Fielding  in  Lord  Somers*s  time.  Sarrot  was  de fired  by 
one  Dod  in  the  country  to  draw  a  bill  for  him  on  his  correfpond- 
eut  in  town  payable  to  Dod  or  order :  he  did  fo,  but  infifted  on 
the  payment  of  the  money  before  the  delivery  of  the  bill,  but  by 
tcafon  of  a  hurry  of  bufnieis  tiien  in  the  (hop  it  was  negleded, 

and 
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mnd  the  bill  was  fent  to  town  witliout  the  plaintiff's  receiving  any 
nonejr  for  it :  the  defendant  purchafed  it,  and  fued  the  plaintiff 
sfet  law :  he  applied  here  for  relief,  becaufe  he  had  never  been 
jpzid  for  it  J  but  Lord  Somers  difmiffed  the  bill. 

The  promife  of  the  plaintiff  was  faid  not  to  be  nudttm  paElumy 
9>ecaufe  though  lie  gained  nothing  by  it,  yet  the  creditors  parted 
•■^vith  fome  of  their  right,  for  they  confented  to  admit  fimpic  con- 
'^raft  debts   upon  an  equality  with  bond  debts,  and  to  pay  Sir 

'Theodore  his  whole  debt ;  and  a  lofs.  on  one  fide  is  fulTicieiit  to 

Taife  zxiaffum^it  in  the  eye  of  the  law. 

Lord  Chancellor.  Thefc  private  agreements  contrary  to  publick 
tranfaAions  have  been  always  difcouraged  by  this  court,  even 
where  the  parties  have  come  to  be  eafed  againft  their  own  agree- 
ment. And  this  is  fo  far  from  diftinguiftiing  the  prefent  cafe 
from  others,  that  it  is  a  circumftance  of  all  the  cafes  that  have  been 
cited,  and  indeed  cannot  be  otherwife,  fincc  the  fettlements 
againft  which  thefe  private  contra£ts  are  made,  are  always  for  the 
benefit  of  the  parties  to  the  marriage.  The  impofition  which 
the  court  provides  againft  is  not  upon  the  perfon  that  marries, 
but  on  thofe  that  are  concerned  in  contracting  for  him ;  and  I 
think  this  cafe  as  great  a  fraud  as  any  that  have  been  mention- 
ed (^). 

The  next  confideration  is,  whether  the  creditors  have  a  better 
cafe  of  it  than  Benfon.  And  firft  it  is  clear,  that  any  affignmeiit 
oi  Benfon  could  not  have  mended  it ;  that  would  be  to  deftroy  all 
the  power  and  care  of  tlie  court  in  cafes  of  this  nature  at  once,  for 
is  is  then  but  to  affign  over,  and  nothing  can  reach  it,  Bu^  he 
cannot  properly  affign  a  bond  nor  the  penalty  of  it :  the  fenfc 
and. meaning  of  fuch  affign ment  is,  that  the  affignec  fliall  have 
all  the  benefit,  which  the  affignor  would  have  of  it,  in  equity  (2). 
Suppofe  a  perfon  affigns  a  bond  that  is  paid,  can  the  alfignee 
take  advantage  of  that  bond  ?  But  indeed  in  this  cafe  here  is  no  [.  24r  1 
affignment  nor  any  thing  like  it. 

But  in  the  next  place,  though  the  party  doing  the  fraud  can- 
not niake  the  bond   better  j  it  is  another  confideration  whether 


(l)    Vide    l^eibir    v.    Farrer,  Chan.  Ca,  s^^- n,  Neuille  y.  JPlU 

2  Bro.  Par.  Ca.  88.     Duke  cf  Ha-  kin/on,  l  B^o.  Cba.Ca,  543.  Jack- 

mihon  v.  Lord  Mghum^    I  P.  ff^ms.  /on  v.  Ducbairc,   3  Term  Rfp,  551. 

118.  Pitcaimev.Oibournet  z  Vex,  and  fee  Roberts  v.   Roberts ^  3  P. 

yj^.       Montefiort    v.    Montejiori,  H^ms.6^, 

I   Black.  Rep.  363.     Morrijon  v.  (2)  Hill  Y,Caillovelf  i  Vef.  X23. 
Jjbutbmtj  Dm.  Proc.  1728.  iBio. 

the 
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the  party  injured  cannot  amend  it.  And  I  think  he  may  a 
•jLS  the  confideration  of  it  goes ;  for  the  bond  is  not  abfoli 
void  i  and  though  the  motlier  is  the  perfon  injured,  yet  if 
fon  independent  of  the  marriage  will  afterwards  give  a  new  1 
for  it,  I  think  it  wiH  flr.nd  good  againft  him.  But  there  h 
thing  of  that  nature  in  tlie  prefent  cafe  :  there  is  no  aflign] 
to  the<:reditors«  The  compofition  and  agreement  ambngf 
creditors  is  beneficial  to  them,  without  any  confideration  ol 
bond.  The  plaintiff's  promife  infifted  on  was  without  any 
iideration  at  all:  it  does  not  appear  that  it  induced  the  agreen 
or  any  thing  was  done  on  it,  but  wliat  would  have  been 
without  it.  Creditors  are  indeed  intitled  to  favour,  but  it  is 
with  regard  to  the  debtor's  eftatc,  and  not  other  people's.  1 1 
the  decree  of  the  Mafter  of  the  Rolls  is  right,  and  ought  i 
affirmed,  and  a  perpetual  injundion  go  as  to  the  bond* 

South  verf.  Jones. 

Intr.  Hil.  5  Geo.  rot.  395. 

Far(bn  not  rr\  H  E  plaintiff  dccbres,  that  he  being  occupier  of  cc 
thhf  of  glJitthc  A  ^^"^^  *"  Downkamj  2oth  of  Auguft  cut  down  his  graf 
day  it  is  cut,  but  divided  it  into  cocks,  and  the  fame  day  gave  notice  to  the  defer 
ina>  let  it  he  (|  j  ^}^q  ^^^  reftor,  to  come  and  carry  away  his  tithes,  whi< 
cnoughTo^nuOce  ^^^  notxlone,  per  quod  he  loft  the  ufe  of  that  part  which  wa 
it  inte  hay.  der  tlic  cocks,  from  the  faid  2cth  of  Augujl  to  the  i  oth  of  D 
But  though  the  her  following.  The  defendant  pleads,  that  for  all  that  tim 
maid^s'^d^/'ts  ^^^^^  where,  l^c.  was  furrounded  with  ditches  j  and  ths 
iTom  the  day  of  ditchcs,  ways  and  pviflagcs  were  fo  filled  witli  water,  th 
cutting,  it  is  could  not  Carry  off  his  tithes.  The  plaintiff  replies,  thai 
»c  taoufc  .  j|j((,i^^jj^  ^.^yg  ^j^j  paffagcs  were  not  fo  \  and  the  dcfcndan 
murs. 

B'ioiU  pro  defcfidciite.  The  declaration  Is  III,  In  demanding 
damages  than  the  plaintiff  ought  to  gQ  for  \  he  demands  froi 
time  of  mowing,  whereas  the  parfon  is  not  obliged  to  ca 
away  then,  but  it  nuift  lie  till  the  pariftiioner  has  made  it  incc 
I  RolL  Abr^  643.  X.  1  RolL  Rep.  420,  172.  We  are  n< 
ter  a  verdicV,  where  this  might  be  helped  by  a  releafe,  bul 
demurrer.     So  mn  conjlnt  the  plaintiff  will  releafe. 


(l)  Notice  of  the  tythes  bring  342.  S.  C.     Aum,  Vent.  48. 

fevered  mull  be  given  before  this  plaintiff  if  not  obliged  to  a) 

action   is   brought.      Com,    Di^^  notice  to  the  parfon  of  the  ti 

title  D'tjmes  (L.  3.)  Chafe  v.  irnrc^  letting  them  cut.*    lb. 
I   R(iU.  Abr.  643.    /.    50.     Sfy!e 
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1.  The  replication  is  ill  in  offering  to  put  the  whole  time  in 
liTuei  and  though  we  plead  to  the  wliole,  as  we  were  obliged, 
yet  the  fault  is  in  them. 

3*  The  replication  is  in  the  copulative,  ditches,  ways  and 
paffages,  when  it  fhould  have  been  in  the  disjunflive.  2  Saund* 
205.     3  Keb.  162. 

C.  J.  The  declaration  is  ill,  for  it  fliould  have  fliewn  when  it 
was  made  into  hay,  and  dated  the  wrong  from  thence :  tlie  repli- 
cation 18  well  enough  in  the  copulative,  becaufe  the  plea  is  one 
intire  matter  of  excufe,  and  the  defendant  relies  on  the  whole, 
and  not  on  each  particular's  being  impaffable.     EtperPowys]* 
The  defendant  has  not  denied  the  wrong  which  the  plaintiff  has 
laid,  but  takes  upon  him  to  excufe  the  whole,     Ei  pir  Eyre  J. 
Suppofe  the  tenant  will  not  make  it  into  hay,  the  parfon  has  no  re- 
medy to  compel  him,  but  he  may  do  it  himfelf,  which  it  ap- 
pears he  has  had  time  enough  for.     Fortefcue  J.  The  iffue  is  well 
offered,  for  the  paffages  being  over  the  ditches,  (as  they  mud  be, 
becaufe  it  is  faid  the  clofe  was  furrounded)  it  was  proper  to  put  it 
in  the  copulative.     The  time  laid  in  declarations  is  for  the  mod 
part  immaterial  (^i),  and  in  trefpafs  it  is  fufficient  if  part  of  (u)  Bull.  L.  N. 
the  tiniebe  according  to  law,  becaufe  the  jury  may  apportion  it,  ^-  ^^• 
or  the  party  releafe  it :  it  is  plain,  here  is  a  wrong  for  fome  part  politjl^/joos. 
of  the  time,  and  I  believe  the  precedents  will  warrant  thisdecla- 2R0I.6S7.1.25. 
ration.     Heam  725.     I  BrowJi  69,  70,  ulUrius.  R'a?cc*Cro  Car 

514* 
Che/bjre  Serjeant  pro  defendcnte.     If  the  parfon  is  hindrcd  by  Com.  Dig.  tit. 

the  zQi  of  God,  or  the  party,  from  taking  his  tithes  \  it  is  an  ex-  Plca<i«>r>vC.  >«•) 

cufe.     I  Roll.  Abr.  109.  pL  37.     Though  our  plea  is  double,  yet 

it  is  a  principle  in  pleading  that  if  the  other  does  not  demur,  he 

muft  anfwer  the  whole  plea.     Our  plea  amounts  to  this*    The    . 

way,  fays  he,  to  the  clofe  was  very  bad,  and  if  I  could  have  got 

through,  yet  when  I  came  to  the  clofe,  it  was  fo  encompaffcd 

with  ditches,  and  thofe  filled  with  water,  that  I  could  not  have 

got  oven     The  replication  puts  us  to  prove  both,  when  either  is 

an  excufe,  and  therefore  it  is  bad.     i  Saimd*  268. 

The  declaration  likewife  is  ill,  becaufe  the  defendant  cannot 
be  guilty  as  to  zdl  the  time ;  for  the  court  will  take  notice,  that  it 
is  impoflible  to  make  the  grafa  into  hay  the  fame  day  it  is  cut ; 
and  the  parfon  has  of  common  right  time  to  have  it  made  into 
hay.  If  a  man  referves  a  rofe,  the  court  fo  far  refpefts  the  or- 
der of  nature,  as  not  to  make  him  pay  it  in  winter. 

Reeve  contra.  The  plea  is  not  double,  but  the  defendant  relics 
upon  it  as  making  one  intire  excufe,  and  therefore  we  have  pro- 
perly traverfed  the  words  of  it  in  our  replication. 

2  As 
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As  to  the  declaration,  it  is  well  enough,  for  the  mcafurcofthc 
damages  is  not  how  long  the  cocks  remained  after  they  were  cut> 
but  after  a  reafonable  time  to  remove  them  ;  as  in  an  a£Uon  for 
beating  his  {txyznt  per  quod  fervitium  ami/it^  the  fmart  of  the  fer- 
vant  is  not  the  meafure  of  the  damages,  but  it  is  the  lofs  of  fcr- 
vice  which  the  madcr  recovers  for ;  and  what  is  a  reafonable 
time  in  this  cafe,  is  matter  of  evidence,  and  muft  be  left  to  a 
jury. 

But  if  we  do  go  for  too  much,  they  are  not  proper  to  make  the 
objeftion,  till  they  fee  whether  we  take  damages  for  an  improper 
time ;  for  as  part  of  this  time  is  well  alleged,  the  jury  may  fever 
the  time,  and  give  damages  accordingly. 

Powyi-].  held  with  the  plaintiff.  Et  per  Eyre  J.  The  plea 
is  not  double,  for  the  firfl  part  is  only  inducement^  but  the  ^//! 
of  it  is  the  ditches  being  filled  with  water ;  fo  the  replication 
meeting  the  plea  is  right.  It  is  certain  the  defendant  let  his 
tithes  He  too  long,  and  that  is  a  damage  to  the  parifliioner.  If  a 
VoSt,  io95«  antinnafido  is  laid  in  trefpafs,  the  jury  may  give  damages  as  to 
part  of  the  time  only. 

• 
Repl'cation  in  ,     Fortefcue  J.  The  replication  is  well  enough,  for  the  fubftancQ 
the  copttUtion     of  the  plea  is  but  one  faft,  That  he  could  not  come  at  his  tithes  \ 

ii\***aiiV'*af  *"^  ^^*  ^^^  ^^^  ^^  ^"^y  ^^^^^^  of  circumftance.  We  cannot  judge 
iagcs)  were  not  what  is  a  reafooable  time,  becaufe  of  the  accidents  of  wind  and 
filled  wrth  water,  weather,  but  that  is  to  be  left  to  a  jury  -,  and   if  the  plaintiff  had 

they  wrrc,^f    g^"^  ^"^7  ^^^"^  ^^^^^^  ^^  ^^^^  ^^Y^  ^^^^^  ^^  cutting,  I  do  not  fee 
good.      '         how  that  could  have  mended  the  cafe  upon  a  demurrer.  Judiciutn 
pro  querenti  [2). 


(2)  That  this  a^ion  well  lies,  'vide  Palmer  341.  381.    JVijjr.  3;!, 


«4t 
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5   Georgii  Regis.     In  B.  R. 


Sir  John  Pratt,  Knt.  Lord  Chief  JuJIice. 
Sir  Littleton  Powys,  Knt.  T 

Sir  Robert  Eyre,  Knt.  \jHfii^^^* 

Sir  John  Fortefcue  Aland,  Knt.  j 

Nicholas  Lechmere  Efqulre^  Attorney  General. 
Sir  William  Thompfon,  Solicitor  General. 


Whitehead  verf.  Barber. 

nER  curiam:  Upon  conference  with  the  other  courts  they  Notice  of  trial » 
•*     and  we  are  of  opinion,  that  within  the  reafon  of  4  ^  J^.  L3"*^^* 
^  M.  c.  21.  which  appoints,  that  ihe  delivery  of  a  declaration 
againft  a  prifoncr  to  the  gaoler  (hall  be  good,  a  notice  of  trial  to 
him  is  good  alfo,  though   the  defendant  has  an  attorney  iu  one 
cafe  and  not  in  tlie  other. 


Pierce  v/r/I  Hopper.  r  ^4^  1 

Int.  Pafch'  5  Geo.     In  B.  R.  rot.  187. 

DEclaration  y2/r  attachment  in  prohibition,  wherein  the  phin-  Conftroaioa  of 
tifFfets  forth,  that  before  the  making  of  the  ftatute  3  Geo,  *»^^«  relating 
intitled,  AnaSlforthe  better  regulating  of  pilots  for  conduBing  e/'JJ  AipT"'**^"* 
Jbips  and  vejfeis  from  Dover,  Deal  and  the  ijle  of  Thanet  up  the  3  Gco.'k  c.  ij. 
rivers  of  Thames   and  Medway,  he  was  publickly  examined  by 
the  elder  and  more  experienced  members  of  the  fociety  of  pilots 
of  Trinity 'houfe  touching  his  ikiU  and  experience  iu  the  piloting  of 
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fliip<;»  and  being  upon  fuch  his  examination  approved  of^  lie  wa9 
admitted  a  member  of  that  focicty,  and  was  afterwards  confirmed 
accordingly.  That  after  making  the  (latute  he  wasafecond  time 
examined,  admitted  and  confirmed,  and  that  according  to  the  di- 
reftion  of  that  ftatute  his  name,  age  and  place  of  abode  were  put 
into  the  lift  and  hung  up  at  tlie  cuRom-houfes  in  London  and 
Dover^  by  virtue  whereof  he  then  became  and  has  ever  fincc  con- 
tinued a  member  of  that  fociety,  and  as  fuch  ought  to  enjoy  die 
privilege  and  profits  which  every  member  is  intitled  to.  That  the 
cxpofidon  of  all  ftatutes,  the  placing  and  difplacing  of  ofiicers, 
matters  of  freehold  and  all  other  matters  arifing  widiing  the  body 
ofthe  county,  whether  by  land  or  by  water,  belong  to  the  king's 
courts  of  record,  and  not  to  the  courts  of  admiralty,  unlefs  fpe- 
cially  provided  for  by  aSs  of  parliament.  That  the  rivers  of 
Thames  and  Midway  arc  both  infra  corpus  ccmttatusj  and  not  within 
the  jurifdiaionef  the  court  of  admiralty  of  the  n;?^^  ports,  but 
all  matters  arifing  out  of  that  jurifdi£lion  are  properly  determin- 
able in  the  king's  courts  of  record.  Notwithflanding  which  the 
defendant  intending  to  prejudice  him,  has  drawn  him  into  plea 
in  the  court  of  admiralty  of  the  cinque  ports  for  a  penalty  or  for- 
feiture of  I  o  /.  and  by  his  libel  fuggefls.  That  time  out  of  mind 
there  has  been  a  ufeful  and  well  regulated  fociety  of  pilots  of  7r/- 
fiity-houfe  belonging  to  Dovcr^  Deal  and  tiie  ifle  of  Thanetj  who 
have  had  the  fole  piloting  and  loadmanage  of  (hips  and  veflcls  up 
the  rivers  of  Thames  and  Medivay.  That  by  the  rules  and  orders 
of  this  fociety  every  perfon  ought  to  be  examined  touching  his  Ikill 
in  pilotage,  before  his  admiflion  to  be  a  member,  or  undertaking 
to  pilot  any  (hip  or  veiTel  up  the  fiiid  rivers.  That  by  the  ftatute 
3  Geo.  it  is  enaftcd,  **  That  if  any  perfon  (hall  undertake  to  pilot 
**  any  fliip  or  veifel  from  Dover^  Deal  or  the  ifle  oiThanet  up  the 
•*  faid  rivers,  before  he  (hall  be  publickly  examined,  approved 
•*  and  admitted  into  the  faid  fociety,  as  has  been  ufual  in  the 
•^  manner  tliat  has  been  mentioned,  ^very  fuch  perfon  ftiall  for 
*'  the  firft  offence  forfeit  lo/.  for  the  fecond  ao/.  and  for  every 
r  250  ]  **  other  offence  40  /.  to  be  fued  for  and  recovered  with  cofts  of 
**  fuitby  any  perfon  whatfotver,  in  the  court  of  admiralty  ofthe 
•*  cinque  ports,  if  the  offender  be  found  within  the  jurifdifUon, 
'*  or  elfe  by  aftion  of  debt,  bill,  plaint  or  information  in  any  of 
•*  his  majefty's  courts  of  record,  to  be  diftributed  in  the  manner 
**  which  the  ftatute  directs."  That  now  the  plaintiff,  after 
making  the  faid  ftatute  {viz,)  13  July  17 18,  did  take  upon  him 
to  pilot  die  ftiip  Stratford  from  Dover  to  London  up  the  river  of 
Thames^  not  having  been  firft  examined  and  admitted  a  member 
of  ihe  faid  fociety,  as  has  been  ufual,  by  which  he  forfeited  the 
fum  of  10/.  (this  being  the  (irft  offence)  and  becaufe  the  now 
plaintiff  lived  within  the  jurifdidion  of  the  court  of  admiralty  of 
tlie  cinque  ports,  therefore  the  defendant  caufed  him  to  be  fum«- 
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rnoned  into  the  faid  court,  in  order  to  proceed  againft  him  for  re- 
covery of  the  penalty.     That  notwithftanding  he  alleged  all  the 
matters  aforefaid  in  his  defence,  yet  the  defendant  the  further  to 
Bpprefs  him  libelled  againft  him  a  fccond  time,  thereby  iuggeiling, 
that  for  time  immemorial  there  have  been  certain  by-laws,  cuf- 
t;oms  and  ufages  made  and  pradifcd  in  the  fald  fociety,  and  that 
It  has  been  always  ufual  for  every  member  on  his  admiilion  to  take 
an  oath  to  obfervc  and  keep  fuch  by-laws,  cuftoms  and  ufages 
before  made,  or  then  after  to  be  made.     That  by  ancient  ufage 
£t  has  been  cuftomary,  on  due  fummons,  to  remove  any  mem- 
bers a£ling  contrary  to  the  by-laws,  cuftoms  or  ufages,  or  break- 
ing the  aforefaid  oath,  and  every  perfon  fo  removed  has  been  al- 
^fays  deemed  and  taken  to  be  in  the  fame  condition,  to  all  intents 
5Mid  purpofes,  as  if  he  had  never  been  admitted  a  member  of  tlic 
Society.     That  the  now  plaintiff  was  examined,  admitted,  fworn, 
confirmed  and  inlifted  as  the  ftatutc  dire£):s.     But  that  afterwards 
lie  offended   againft  the  by-laws,  and  broke   the  cuftoms   and 
ufages  of  the  faid  fociety,  and  adled  contrary  to  his  oath :  and 
thereupon,  and  upon  due  fummons  and  proof  of  fuch  offence, 
and  hearing  what  he  had  to  fay  for  hrmfclf,  he  was,  according  to 
the  ancient  ufage,  removed  and  expelled  from  being  a  member 
of  the  faid  fociety,  whereby  he  became  as  if  he  had  been  never 
admitted.     That  after  fuch  removal  he,  (not  having  again  been 
examined,  approved  and  admitted  into  the  faid  fociety)  3  Augttfi 
17 1 8,  did  take  upon  him  to  pilot  the  iliip  called  Stratford  ftom 
Dover  to  London  up  the  river  oiTkameSy  againft  the  form  of  the 
ftatute,  pir  quod  he  forfeited  the  faid  10/.    That  to  this  fccond 
allegation  in  the  court  of  admiralty  of  the  cinque  ports  the  now 
plaintiff  demurred  in  law,  and  put  it  in  the  judgment  of  the  court 
whether  he  ought  to  be  compelled  to  make  any  anfwer  to  it,  ubi 
revera^  infoBoYit  fays,  the  court  of  admiralty  had  no  jurifdiftion 
to  proceed  againft  him  for  tlie  penalty,  inafmuch  as  he  had  been 
once  admitted  and  fworn  a  member  as  the  ftatute  requires,  and 
had  alleged  the  fame  in  his  defence ;  notwithftanding  which  the 
defendant  is  proceeding  againft  him  after  a  writ  of  prohibition     f  2:1  3 
delivered.     The  defendant  as  to  tlie  contempt  pleads  Not  guilty, 
and  for  a  confultation  demurs. 

Torke  pro  defendente.  Before  I  enter  upon  the  merits  of  this 
caufe,  I  muft  obferve,  that  as  tliis  record  itands,  the  fa£ts  of  our 
fcveral  allegations  in  the  court  of  admiralty  of  the  cinque  ports 
muft  be  taken  to  be  true ;  for  the  now  plaintiff  has  by  his  de- 
nmrrcr  to  the  fccond  allegation  admitted  the  faft,  and  offered  to 
put  it  in  the  judgment  of  the  court,  whether  upon  that  ftate  of  the 
cafe  it  be  fufficient  to  compel  him  to  make  any  anfwer  at  all  to 
it.  There  is  likewifc  a  demurrer  to  the  declaration  in  this  court, 
vhich  if  the  other  was  out  of  the  cafe  would  have  the  fame  ef- 
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fc£l.     Neither  U  the  power  of  removal  to  be  at  all  qtieftlonedi 
but  it  muft  be  taken  to  be  a  legal  removal. 

The  main  queftion  in  this  cafe  will  arifc  upon  the  firft  claufe 
in  the  aft  of  parliament,  which  after  reciting  the  gfeat  ufefulnefs 
of  this  fociety  to  the  publick,  and  the  danger  in  admitting  per^ 
fons  to  pilot  iliips,  who  are  not  members  of  that  fociety,  enafts^ 
•*  That  if  any  perfon  or  pcrfons  fliall  after  i  Augujl  17171  take 
•«*  upon  him  or  themfelves  to  conduft  or  pilot  ^ny  ftiip  or  Tcflel  by 
**  or  from  Dover j  Deal  or  the  ifle  of  Tbanet^  to  any  place  or  places 
«*  in  or  upon  the  rivers  of  Thames  and  Medway  before  he  Or  they 
<*  {hall  be  iirft  examined,  as  has  been  ufual,  by  the  mafter  and  war- 
**  dens  of  the  faid  fociety  or  fellowfhip  for  the  time  being,  touch- 
<<  ing  his  or  their  abilities,  and  (hall  be  approved  and  admitted 
*^  into  the  faid  fociety  at  a  court  of  loadmanage  by  the  lord  war" 
**  den  of  the  cinque  ports  or  his  deputy,  and  the  faid  mafter  and 
«*  wardens  for  the  time  being,  every  fuch  perfon  (hall  forfeit  for 
«*  firft  offence  10/.  (which  is  the  penalty  we  go  for)  to  be  fucd 
«*  and  recovered  in  the  court  of  admiralty  of  the  cinque  ports,  if 
*«  the  offender  be  found  witliin  the  jurifdiAion^  or  elfe  in  the 
*«  courts  of  Wejlminjler-hali:' 

Upon  this  claufe  I  (hall  infift,  that  the  now  pislintiff*  having 
been  legally  removed  from  being  a  member  of  the  fociety,  is  (not-* 
withftanding  his  former  admiflion)  fuch  a  perfon  as  is  prohibited 
by  this  aft  JFrom  piloting  any  fliips  or  vefiels  within  the  limits  that 
have  been  mentioned,  and  that  he  hath  incurred  the  penalty  for 
the  firft  offence,  and  being  found  within  the  jurifdiftion  of  the 
court  of  admiralty  of  the  cinque  ports,  there  was  fufficient  to  found 
the  jurifdiftion  of  that  court  in  the  fuit  which  we  commenced 
there  againft  him,  and  therefore  a  confultation  ought  to  go. 

For  this  purpofe  I  (hall  (liew,  that  he  is  both  within  the  words 
and  intention  of  the  ftatute* 

r  ^52  ]  As  to  the  words.  It  will  be  objefted,  that  the  ,now  pbtntiff 
did  not  pilot  this  (hip  before  he  was  admitted  a  member  of  the  fo^ 
cicty ;  for  there  was  a  previous  admifEon,  which  is  enough  to 
Ikreen  him  from  the  penalty,  though  as  to  any  other  benefit  he  is 
totally  deprived  by  his  expulGon  out  of  the  fociety.    - 

To  this  anfwer.  That  this  not  the  proper  conftruftion  of  thofc 
words ;  the  plain  and  natural  import  of  which  I  take  to  be,  that 
all  perfons  (hall  be  excluded,  who  are  not  at  the  time  of  piloting 
any  (hip,  members  of  that  fociety.  It  may  not  be  improper  to 
obicrve,  that  by  the  preamble  of  this  aft,  the  members  of  the  fo* 
cicty  are  defcribed  to  be  perfons  who  have  been  publickly  exa« 
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mined  touching  their  (kill  and  abilities  In  pilotage  before  their  ad'* 
miflion.  It  takes  notice  of  the  many  and  great  advantages  of  the 
fellowflilp  as  a  fellowfhip,  and  the  good  orders  and  regulations 
the  fellowfhip  is  under  i  and  therefore  it  is  confiderable,  whether 
the  cna£iing  claufe,  "which  prohibits  all  perfons  before  their  ad- 
miflion  from  a£ting  as  pilots,  fh^ll  not  be  taken  to  be  only  a  large 
defcription  of  a  member  of  the  fociety,  by  fpecifying  the  particu- 
lars that  make  up  and  conftitute  a  member.  The  preamble 
fays,  **  That  ail  members  have  been  examined,  and  then  approved 
**  and  admitted."  The  enafting  part  prohibits  all  perfons  not 
examined,  approved  and  admitted  ;  that  is,  all  perfons  who  are 
not  members  of  that  fociety  ;  for  this  mull  be  underftood  of  an 
approbation  and  admiflion  fubfifting  and  in  force,  fuch  as  are  va- 
Kd  at  the  time  the  party  exercifes  the  bufinefs  of  a  pilot,  and  not 
fuch  as  have  been  made  void  and  done  away  by  a  fubfcquent  re- 
moval ;  for  how  can  it  be  faid  that  any  perfon  (lands  approved  by 
this  fociety  as  a  pilot,  who  is  fo  far  disapproved  that  he  has  been 
turned  out.  - ' 

And  this  is  further  explained  by  the  provifo  which  follows, 
and  excufes  perfons  who  undertake  the  pilotage  of  fliips,  when 
no  one  of  the  faid  fociety  or  fellowfhip  (hall  be  ready  to  condufl: 
and  pilot  the  fame.  So  again,  it  provides,  that  all  mailers  of 
(Iitps  ihall  have  liberty  to  make  choice  of  fuch  pilot  of  the  faid  fo* 
ciety  or  fellowfhip,  as  he  fhall  think  fit ;  and  no  perfon  fhall  con- 
tinue in  the  faid  fociety  or  fellowfhip  who  fhall  not  comply  with 
the  dire£lions  of  the  flatute  in  what  is  there  mentioned.  So  that 
every  claufe  being  tied  up  to  the  being  of  the  fociety  or  fcllov/- 
ihip,  makes  it  evidently  appear,  that  whoever  undertakes  to  pilot 
any  (hip,  mud  be  at  that  time  a  member  of  the  fociety,  or  clfc 
that  he  fhall  incur  the  penalties. 

This  I  take  to  be  the  plain  meaning  of  the  words  ;  but  even 
the  inteution  of  the  adlgoes  to  this  cafe  :  that  a  perfon  once  ad-  [  253  ] 
mttted,  and  afterwards  removed,  was  as  fully  intended  to  be  ex- 
cluded from  the  pilotage  of  fhips,  as  any  otlicr  perfon  who  h?.d 
never  been  admitted  atalK  But  that  what  I  Chall  offer  upon  this 
head  may  the  better  have  its  weight,  I  fhall  iirfl  obviate  an  ob« 
je€tion  or  two  which  may  be  made* 

It  may  be  obje£led,  that  this  is  a  penal  flatute,  and  that  penal 
ftatutes  are  not  to  be  taken  by  intendment  5  and  therefore  the 
plaintiff  not  being  within  the  words,  fhall  never  be  expofed  to 
what  may  argued  to  be  th^  intent  of  the  flatute. 

I  mufl  admit  this  to  be  the  general  rule  of  con(lru£lion  of  pe- 
nal ftatutes  (  but  then  it  is  under  certain  limitations  and  rcflric- 
tions,  and  many  cafes  there  are  which  break  in  upon  it.     For 
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there  18  an  higher  rule  of  conftruclion  than  this,  and  tliat  is,  that 
all  ftatutes  which  are  m^de  pro  bono  publico  fliall  be  expounded  in 
fuch  a  manner,  that  they  may  as  far  as  pofTible  attain  thf.ir  end. 
That  this  ftatute  is  a  law  made  pro  bono  publico  I  bciievc  will  not 
be  difputed.  The  nature  of  the  thing  fpenks  it,  and  the  (latutc 
itfelf  takes  notice  of  the  many  and  great  advantnges  of  the  [aid  focicij 
orfellowfbip  to  thcptd?licL  In  Magdalen  college  cafe  it  is  faid  to  be 
'  tlie  office  of  judges,  to  make  fuch  a  conftruclion,  as  will  redrcfs 
II  Co.  71.  b.  the  mifchief,  and  advance  tlve  remedy,  and  to  fupprcfs  all  cva- 
fions  which  may  be  made  in  order  to  continue  the  mifchief ; 
that  the  law  will  never  by  any  conftrudlion  advance  a  private  in- 
terell  to  the  deftruclion  of  the  publick ;  but  on  the  contrary  will 
advance  die  publick  intereft  as  far  as  poffible,  though  it  be  to  the 
prejudice  of  a  private  one.  So  likewife  is  3  Co. "].  b.  It  would  be 
cndlefs  to  cite  cafes  where  penal  ftatutes  have  been  taken  by  in- 
tendment, and  therefore  I  fliiill  only  fingle  out  two,  which  aic 
ftronger  than  the  cafe  at  bar,  inafmuch  as  the  penalties  arc  fur 
greater,  and  one  of  them  extends  even  to  the  life  of  the  OiFcndei. 

By  the  ftatute  ofay  Ed.  3.  r.  i.  it  is  provided,  "  That  if  any 
**  perfon  ftiould  draw  another  to  the  court  of  Rome  for  a  matter 
**  which  might  be  determined  in  tl>c  king's  courts,  or  to  ovcr- 
**  throw  the  judgments  given  in  fuch  courts,  fuch  perfon  (Iiould 
*^  have  day  by  thcfpacc  of  two  montlis,  and  if  he  came  not  at  the 
*'  dayy  he  (hould  be  put  out  of  the  king's  protedlion."  Upon 
tliis  ftatute  a  queftion  was  made  in  30  Ed.  3.  1 1  ^.  whether  if 
the  offender  (hould  appear  and  be  over-ruled,  he  (Iiould  incur  the 
danger  of  zpr^mumwe  \  and  afterwards,  in  39  Ed.  3.  7.  fl.  it  was 
refolved  he  (houUi :  and  yet  tliat  cafe  i&  as  much  out  of  the  letter 
of  the  ftatute  as  our  cafe :  and  many  judgments  have  followed 
that  refolution.     44  Ed,  3.  36.  a. 

r  254  ]  The  other  cafe  I  fliall  mciition  is  in  2  R.  3.  io«  a*  'srhich  was 
a  qucftionmade  upon  die  8  Hen.  6.  c,  12.  which  cnadls,  "  That 
*•  if  record  be  razed  or  ftolen  away,  by  rcafon  whereof  any  Judg^ 
'^  ment  is  avoided^  the  offender  ftiould  fuffcr  death  as  a  felon  ;** 
the  razure  in  that  cafe  tended  to  fupport  the  proceedings,  and  yet 
it  was  refolved  to  be  felony. 

Taking  it  therefore,  that  we  are  proper  to  conftnie  the  words 
cf  this  ftatute  in  this  manner ;  I  ftiall  now  proceed  to  ftiew,  that 
the  offence  of  the  plaintiff  is  fuch  an  offence,  as  was  dcfigned  to 
be  puniflied  in  the  manner  we  are  proceeding  againft  it.  The 
ftatute  takes  notice  of  the  good  rules  and  orders  of  the  Ibcicir, 
which  tend  fo  much  to  the  advantage  of  the  publick ;  and  by  re- 
quiring every  member  to  be  firft  examined,  their  deiign  was,  that 
iiu  perfon  ftiould  have  the  pilotage  of  any  ftiip,  who  vrab  not  fin 
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be  under  the  awe,  and  fubjccl  to  the  rules  and  orders  of  the  fo- 
cicty;  left  (as  the  ftatute  takes  notice)  unqualified  perfons  (hould 
undertake  the  pilotage,  whereby  the  fliips  and  vefTcls  with  their 
cargo  and  mariners  fhould  be  loft.  Every  pilot  is  likcwife  re- 
quired to  have  his  name  hung  up  at  the  cuftom-houfes,  that  the 
merchants  and  mafters  of  (hips  may  know  who  to  apply  to,  and 
what  perfons  they  may  Aifely  truft.  But  this  man  at  the  time  of 
piloting  this  (hip  was  not  under  the  controiil,  or  in  any  degree 
fubjeA  to  the  rules  and  orders  cf  the  fociety  ;  his  name  ought  not 
to  be  hung  up  at  the  cu(K)m-houfe,  fo  as  to  be  known  to  the 
merchant,  or  any  others  who  wanted  the  a(riftance  of  a  pilot,  be- 
caufe  none  but  the  names  of  members  are  to  be  fo  lifted  :  a  per- 
fon  who  had  never  been  admitted  could  but  be  in  the  fame  con- 
dition ;  he  is  only  prohibited  from  piloting  of  (hips,  becaufe  he 
will  not  be  under  any  regulation,  which  is  fo  nece(rary  for  the 
fervice  of  the  publick. 

Xo  inforce  this  a  little,  I  would  fubmit,  tliat  perfons  who 
have  been  legally  removed  from  offices  or  employments,  are  to  be 
conGdered  in  the  eye  of  the  law  to  be  in  tlie  fame  cafe,  as  if  they 
liad  never  been  admitted  into  fuch  offices  or  employments.  Sup- 
pofethe  by-laws  of  the  city  oi  L<mdon^  inftead  of  prohibiting  per- 
fons mt  being  free  from  cxercifing  a  trade,  had  run,  that  no  perfon 
before  he  Kuas  admitted  a  freeman  (liould  fet  up  any  trade ;  I  take  it 
^xrithin  the  reafon  of  lVag§ner^^  cafe,  tliat  fuch  a  perfon  after  dif-  8  Co.  xai.  b; 
fianchifement  would  be  as  much  fubje£l  to  the  penalties,  as  per- 
fons not  being  free  are  upon  the  prefcnt  eftabli(hment.  By  the 
5i£t  of  uniformity   x^^  lA  Car.  2.  c.  4.  §  14.  it  is  provided,  , 

•*  That  no  perfon  (hall  be  capable  to  be  admitted  to  any  benefice 
•f  or  ecclefiaftical  promotion,  or  prefume  to  adroinifter  the  fa- 
••  crament,  before  fuch  time  as  he  fhall  be  ordained  prief^  according 
•'  to  the  form  of  the  book  of  common  prayer,  under  the  penalty     f  2?'  1 
**  of  100//*     Now  will  any  body  fay,  that  if  a  clergyman  be  ^ 

legally  deprived,  yet  becaufe  he  has  been  once  epifcopally  or- 
dained, that  therefore  he  may  officiate  wherever  he  pleafes  ?  No, 
that  ordination  is  to  all  intents  and  purpofes  as  if  it  had  never 
been,  and  the  perfon  liable  to  tlie  penalty,  or  elfe  this  would 
prove  a  very  vain  provifion.  By  the  nth  fection  of  the  fame 
ftatute  every  fchoolmaftcr  is  prohibited  from  teaching  any  youth, 
before  licence  obtained  from  his  rcfpedive  ordinary,  under  certain 
penalties :  now  though  the  bi(hop  does  grant  fuch  a  licence,  yet 
it  will  not  be  pretended,  but  that  it  is  in  his  power  to  repeal  it  5 
and  fuppofing  he  does  fo,  muft  this  man  (lill  continue  to  keep  a 
fchool  ?  I  apprehend  he  cannot ;  for  if  he  may,  the  confequcncc 
of  that  will  be,  that  if  thcbi(hop  upon  any  mifm formation  (hould 
once  grant  fuch  a  licence  to  a  perfon  never  fo  unfit,  and  in  whom 
he  was   much  deceived ;  that  then  this  perfon  might  go  on  in 
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teaching  fcliool,  and  corrupt  our  youth,  when  at  the  fame  time 
there  is  an  exprefs  a£l  of  parliament  wliich  was  made  to  meet 
with,  andoppofe  fo  great  a  mifchicf.  In  2  Keh.  538.  whcfe  the 
libel  was  for  teaching  fchool  after  licence  repealed,  a  prohibition 
was  denied.  In  our  cafe  may  it  not  happen,  that  a  man  (hall  get 
the  ufual  points  of  examination  fo  well,  as  to  pafs  a  publick  exa- 
mination 5  and  yet  when  he  comes  to  ad  as  a  member  of  the  fo- 
ciety,  he  may  be  found  to  be  ignorant,  or  not  fit  to  be  intruded  ? 
This  may  be  (and  I  am  afraid  has  often  been)  the  cafe,  and 
will  it  then  be  pretended  to  be  reafonable,  that  this  perfon  may 
continue*  to  ad  as  a  pilot,  and  ruin  the  merchant  who  commits 
his  fliip  to  his  care  ?  I  apprehend  the  reafon  of  the  tiling  tells  us, 
that  this  man  ought  to  be  difmifled  from  the  fociety  \  and  if  he 
ever  afterwards  concerns  himfelf  in  the  bufinefs,  he  fliall  be  fubje£b 
to  the  fame  penalties  as  in  cafe  he  had  never  been  once  admitted. 
The  fame  reafon  holds  in  both  cafes,  et  ubi  cjl  eadem  ratio^  ibi  idem 
jus* 

It  will  be  objc£led,  that  admitting  this  cafe  to  be  within  the 
intent  of  the  Icgiflators,  yet  this  is  a  proceeding  in  a  courfe  dif- 
ferent from  the  rule  of  the  common  law :  fo  that  though  a  jurif-^ 
didlion  be  given  them  in  one  matter,  yet  that  may  not  be  extended 
by  equity  to  flmilar  cafes. 

This  admits  of  feveral  anfwers.  In  the  firfl:  place  I  muft  ob« 
ferve,  that  if  it  be  admitted  (as  they  who  argue  in  this  manner 
muft  admit)  that  this  cafe  is  in  equal  mifchief,  and  a  fimilar  cafe ; 
then  it  is  aUb  admitted,  that  it  is  juft  and  reafonable  it  (hould 
(land  within  the  fame  remedy,  if  it  may  be :  if  one  ofience  be  of 
as  bad  confequehce  as  the  other,  what  reafon  is  there  to  favour 
one  oflFender  more  than  the  other  ?  which  will  unavoidably  be  the 
C  256  ]  cafe,  if  the  court  of  Admiralty  of  the  citique  ports  has  no  jurif- 
didion  of  this  caufe.  Nay  it  will  go  fo  far,  as  to  exclude  any 
remedy  at  all  againft  the  offender ;  for  die  jurifdidions  giv^n  to 
the  King's  courts,  and  the  court  of  Admiralty  of  the  cinque  ports, 
are  isxclufive,  and  not  concurrent  jurifdiflions,  and  to  be  made 
ufe  of  in  different  cafes :  the  fuit  is  to  be  commenced  in  the  court 
of  Admiralty  of  the  cinque  ports,  if  the  offender  lives  or  is  found 
within  the  jurifdiftion,  or  elfe  by  a£lion  of  debt  in  the  King's 
courts  of  record :  now  the  words  or  elfe  exclude  the  courts  of 
iVeflminfer-haU  from  any  jurifdiftion  in  cafes  where  the  party  is 
to  be  found  within  the  inferior  jurifdidlion  :  the  plaintiff' is  to  re- 
fort  to  one,  if  the  ofiindcr  lives  or  is  to  be  found  within  it ;  but  if 
he  cannot,  then,  and  not  till  then,  he  is  to  feek  his  remedy  in 
another  place. 

We 
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Wc  arc  now  got  fo  far  as  to  take  it  for  granted,  that  the  plain- 
tiff in  this  cafe  was  dcfigned  to  he  punilhcd  for  offences  com- 
mitted after  his  removal :  now  if  what  is  contended  for  on  die 
other  fide  ihould  prevail,  it  may  fo  happen,  that  fuch  an  offender 
may  keep  intirely  out  of  the  reach  of  the  ftatute :  for  fuppofc  he 
fliould  continually  live  within  the  jurifdiclion  of  the  court  of  Ad- 
miralty of  the  cinque  ports ;  then  upon  my  former  reafoning  he 
could  not  be  proceeded  againft  in  any  other  court :  the  confe- 
quence  of  which  will  be,  that  if  diis  jurifdiftion  does  not  extend  to 
fimilar  cafes,  the  offender  mud  go  unpuniflied. 

But  further,  I  take  it  to  be  no  new  thing  for  inferior  courts,  where  inferxrr 
nay  courts  proceeding  by  the  rules,  and  in  the  forms  of  the  civil  coart»  Iutc  been 
or  ccclcfiaftical  law,  where  jurifdiftion  is  given   them  in  a  par-  ^^^^^  ^^^\ 
ticular  cafe,  to   have  a  jurirdiftion  by  conftruftion  in  fimilar  firniJar  to  thoft: 
cafes  withui  the  like  mifchief.     The  ftatute  of  Grcumfpe5!e  abatis  wherein  dvy 
mentions  only  the  bifliop  of  Ncmvich^  but  yet  becaufe  what  isrea-  ^^^igi*"*** 
fon  in  his  cafe  muft  of  neceffity  be  reafon  in  the  cafe  of  any  other 
of  the  bifliops,  therefore  it  has  been  conilrued  to  extend  to  all. 
2  Lift.  487.     The  fame  ftatute  after  mentioning  fornication  and 
adultery  has  the  word  hujufmodiy  and  has  therefore  been  expounded 
to  include  inccft  and  folicitation  of  chaftity.  2  Injl.  488.  So  the 
ftatute  of  Articult  cltriy  c.  9.  gives  remedy  where  atiimalia  reBoritm 
only  arc  taken  j  and  yet  in  27  AJf.  pL  66,  it  was  held  to  extend 
to  abbots  and  priors,  who  were  within  the  fame  reafon.     The 
ftatute  2E-6.C.  13.  gives  the  double  value  for  not  dividing,  and 
fetting  out  predial  tithes,  to  be   recovered   in  the  ecclefiaftical 
court  according  to  the  ecclefiaftical  laws  ;  and  yet  that  has  been 
extended  to  the  cafe  where  he  does   adtually  divide  them,  but 
then  carries  them  away  before  the  parfon  has  time  to  take  them ;  ^ 

and  yet  the  ecclefiaftical  jurifdiftion  is  given  only  in  the  cafe  of 
not  dividing  and  fetting  out  of  tithes.  But  bccaule  it  was  the  in-* 
tent  of  the  ftatute,  that  tfie  fetting  out  (hould  be  in  fuch  a  man-  [  257  ] 
ncr,  as  that  the  otlier  mi^ht  have  the  benefit  of  them  j  therefore 
this  device  to  elude  the  ftatute  was  not  allowed  to  prevail,  a  /«/?. 
649.  The  decree  relating  to  tithes  in  Londony  which  is  confirmed 
by  37  H.  8.  r-  1 2.  has  the  words,  **  Where  no  rent  is  referved  upon 
"  a  leafe  of  a  houfe  by  reafon  of  any  fine  or  income  paid  before- 
**  hand :"  and  upon  this,  2  Injl.  659,  660.  it  was  refolvtd  to 
extend  to  cafes  where  no  fine  or  income  had  been  paid  before- 
hand ;  which  was  not  a  cafe  within  the  words  of  the  ftatute,  any 
more  than  our  cafe  is. 

Cburt  oi  AdreS- 

There  remains  ftill  another  objeflion  to  be  anfwered,  and  it  'f  ^x  .7*7  i^*^ 
is  this.     That  to  allow  the  court  of  Admiralty  to  proceed  in  this  ^tij:  lajiy'wi-Jila 
cafe,  is  to  give  them  a  power  to  judge  of  didfranchifcmcnts,  tiitir  joritiic- 
and  the  validity  of  corporate  amotions.  J^  Uit^^^^^ 

of  incideau 

Tj  To 


957  Hilary  Term  6  Geo. 

To  this  I  anfwer,  That  though  they  cannot  have  original  cog^- 
nizancc  of  fuch  matters,  yet  they  may  examine  into  them  where 
they  come  in  only  by  way  of  incident.  Out  of  the  many  cafes 
that  might  be  cited  for  this  purpofe  I  fliall  feleA  a  few,  to  fliew 
that  the  rule  accefforium  fequitur^  non  duett  fuum  prmcipale^  holds 
equally  in  inferior  and  fuperior  jurifdiclionr.  BraElon  lib.  5. 
f.  401.  406.  Regift*  58.  The  fpiritual  court,  or  court  of  Ad- 
miralty, may  judge  of  a  ftacute,  where  it  conres  in  incidentally. 
2  RoU.  Abr.  308.//.  22.  In  Teh.  134.  a  fuit  was  commenced 
in  the  Admiralty  for  being  afilftant  to  the  cfcapc  of  one  com- 
mitted for  piracy ;  and  notwichftanding  the  offence  in  abetting 
tlie  cfcape  was  committed  upon  the  land,  yet  in  regard  it  was  a 
dependant  upon  the  offence  of  piracy,  it  was  rcfofved  to  be  cog- 
nizable there,  i  Roll.  Rep.  21.  hi  a  fuit  for  tithes  the  defend- 
ant pleaded  an  arbitrement,  and  a  prohibition  was  prayed  for 
that,  and  denied.  Latch.  228.  The  right  to  the  office  of 
Chancellor  of  the  Biihop  of  Ghucejler  came  incidentally  in 
queftion  in  the  high  commiflion  court  *,  and  bocaufe  they  had 
jurifdidion  of  the  principal  matter,  no  prohibition  went. 

If  therefore  the  now  plaintifF  fliould  be  thought  not  to  be 
within  the  letter,  yet  furely  he  is  within  the  reafon  of  the  fta- 
tute  \  and  being  fo  he  is  liable  to  be  proceeded  againft  in  the 
court  o(  Admiralty  of  the  citique  ports,  and  therefore  a  confulta- 
tion  ought  to  go. 

Wbitater  Serjeant  contra.  I  (hall  flicw  that  the  plaintiff  is  quali- 
fied within  the  words  of  the  aft,  which  is  fufficient  to  (kreen 
him  from  the  penalty.  The  demurrer  can  never  be  taken  as  an 
admiffion  of  the  conlUtution  and  power  of  removal,  for  that  con- 
ftitution  is  no  otherwife  fet  out  tl:.an  in  the  libel ;  and  if  any 
thing  (lands  admitted  by  the  demurrer,  what  we  fay,  that  the 
[258  ]  defendant  faljo  et  fubdole  libellandoy  Islc.  is  confe(red,  for  that  de- 
nies the  truth  of  the  libel,  as  in  27  if.  8.  1 1.  quare  crimen  felo- 
nia  falfo  impofuit^  was  held  to  be  an  abfolute  denial  of  the 
crime. 

Then  as -to  the  demurrer  below,  that  confcfTcs  nothing  but 
what  is  well  pleaded ;  and  in  this  cafe  they  have  not  pleaded  the 
merits  as  tliey  ouo:ht,  for  they  (liould  have  (hewn,*  whether  they 
arc  a  corporation,  or  only  a  voluntary  fociety  \  that  they  had  a 
power  to  make  by-laws,  and  that  the  by-law,  againft  which  my 
client  is  fuppofcd  to  have  tranfgtcflcd,  is  a  good  and  a  reafonable 
by  law :  all  this  fliould  have  appeared  to  the  court  -,  and  inftead 
of  demurring  to  our  declaration,  tlicy  might  have  come  and 
(liewn  all  this  by  plea.  Raji.  393.  18  £.  4.  29.  Co.  Er.t. 
122.     Forhowelfc  can  they  prdy  a  confultation,  witliout  efta- 

blilhing 


Hilary  Term  6  Geo.  .     557 

Hifiiing  the  juftice  of  their  proceedings,  and  laying  the  whole 
matter  before  die  court. 

As  to  the  merits,  I  apprehend  this  (latute  ought  to  be  conftrucd 
ftridly,  and  that  upon  three  accounts.  I.  Becaufe  the  fubjedt 
matter  of  it  is  an  inferior  jurifdiftion.  2.  Becaufe  it  is  intre^ 
duftive  of  a  new  law.     And  3.  Becaufe  it  is  a  penal  law. 

1.  As  it  is  an  inferior  jurifdi£tion,  it  is  confined  to  time  and 
place,  to  perfons,  aftions  and  things,  as  they  are  mentioned  in 
it.  In  the  cafe  of  the  Marjhalfiay  10  Co.  75.  it  was  held,  that 
trej^fs  would  not  include  ejeclment^  or  v/herc  2i  detainer  is  coupled 
with  it ;  and  that  is  the  cafe  of  an  ancient  court,  this  of  a  new 
cwic.  If  the  (heriff 's  torn  be  held  at  a  different  time  from  what 
Magna  Charta  dire£ts,  it  is  ill.     2  Infl.  71. 

2.  Affirmatives  in  a  new  law  imply  a  negative.  Hoh.  29^. 
Nay  where  it  is  a  remedial  law,  as  in  the  cafe  of  a  qt4od  ei  de» 

fireeat  in  14  H.  7.  i^.  and  a  cut  in  vita  in  18  £.  4.  l6.     2  Injl^ 
352. 

3.  This  is  the  penal  law,  reftriftive  of  that  natural  right  which 
every  man  has  to  have  the  benefit  of  his  labour  and  induftry,  and 
it  gives  a  remedy  which  was  not  at  common  law  before,  and  is 
therefore  to  be  taken  ftriftly.  Keilw.  96.  So  the  cuftom  of  ga-^. 
velkind,  that  an  infant  may  alien,  was  held  not  to  warrant  a  re- 
leafe*  10  if.  4.  33.  And  the  fame  limited  conftrudion has  al* 
ways  been  made  upon  the  (latute  of  limitations^ 

I  agree  the  rule  of  expofltion  laid  down  about  ftatutes  made 
pro  bompublicoy  with  this  reftriftion,  that  tliey  are  no  way  dero- 
gatory of  the  common  law.  In  this  cafe  the  (latute  provides  for 
the  puni(hment  of  perfons  who  lofe  (hips,  and  that  is  an  argu*  ([  259  1 
ment  that  they  had  no  notion  of  a  power  fubfiiling  in  this  fociety, 
to  remove  a  man  for  thaty  or  any  other  offence. 

But  what  I  infift  apon  is,  that  the  removal  mud  be  laid  out 
of  the  cafe  \  and  the  only  quedion  now  is,  whether  this  man 
was  ever  exammed,  approved  and  admitted :  it  appears  he  has 
been  examined,  approved  and  admitted,  and  being  fo  he  is  not 
a  perfon  in  any  wife  prohibited  from  adding  as  a  pilot.  The 
cafes  where  the  Spiritual  court  has  judged  of  matters  of  freehold, 
are  not  like  thisj  for  in  them  they  had  original  jurifdi£lion  of  the 
principal  caufe.  And  no  cafe  can  be  (hewn  where  when  an  aft 
was  lawful  at  common  law,  and  then  an  a£l  of  Parliament  has 
<;omc  and  altered  the  nature  of  it  by  rendring  it  unlawful,  that 

T  4  fuch 
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fuch  a  (latiite  has  been  extended  to  Gmilar  cafesi  which  I  am  far 
from  admitting  ours  to  be. 

Torhe  replied.  The  argument  from  the  words  falfo  et  fuhdole 
(which  are  words  of  courfe  in  all  fuggeftions)  is  nothing  to  the 
purpofe,  for  the  truth  of  thofe  facls  is  not  yet  determined^  the 
quellion  being,  whether  the  court  below  fhall  proceed  to  exa- 
mine into  them.  But  there  was  a  demurrer  below  precedent  to 
their  fuggeftion  in  this  court,  and  that  demurrer  has  put  it  in  the 
judgment  of  the  inferior  court,  whether  taking  our  libel  to  be 
true,  there  is  difciofed  fufficicnt  for  the  inferior  judge  to  condemn 
the  party. 

I  agree  that  by-laws  muft  be  fct  forth,  where  the  point  of  amo- 
tion is  in  difpute  \  but  not  here,  where  it  comes  in  only  by  way  of 
incident,  in  wliich  cafe  the  bare  alledging,  tliat  he  was  removed, 
is  fufficicnt.     Bto.  Pleading  87. 

Almoft  all  a£ls  Parliament  alter  the  common  law,  and  yet 
many  of  them  are  conftrued  liberally. 

C.  J.  The  qucftion  is,  whether  the  plaintiff  has  incurred  the 
penalty  of  the  (latute  5  for  if  he  has,  the  jurifdidion  of  tlic  court 
of  admiralty  of  the  cinque  ports  to  proceed  againft  him  for  that 
penalty,  is  not  to  be  doubted. 

As  to  the  words  o'f  the  ftatute,  I  think  there  is  no  colour  to  fay 
the  plaintiff  is  widiin  them ;  for  they  extend  only  to  perfons  not 
examined,  approved  and  admitted.  And  therefore  he  is  not 
within  the  words. 

In  the  next  place,  to  confider  the  intention  of  the  ftatute ;  it 
fliould  feem  as  if  there  was  a  great  difference  between  the  cafe  of 
one  never  admitted,  and  the  cafe  of  one  who  has  been  admitted 
r  260  1      ^"^  afterwards  removed :  a  man  that  undertakes  to  pilot  a  (hip 
■•  hjore  any  admiffion,  ads  knowingly  againft  the  exprefs  words  of 

an  a6l  of  parliament ;  and  ihere  is  room  to  fufpeft  his  ignorance 
as  to  the  bufinifs  he  undertakes :  but  where  a  pcrfon  has  been 
once  admitted,  though  he  be  afterwards  removed,  yet  there  is  no 
room  to  doubt  his  (kill  in  pilotage,  becaufe  he  has  paffed  a  publick 
cxamimiion,  and  it  may  be  the  removal  was  not  for  wjint  of  fkill, 
but  upon  fome  other  account,  which  may  afibrd  no  ground  to 
diilruft  his  abilities  :  every  man  knows  whether  he  has  been  ad- 
mitted or  not ;  but  every  man  after  he  is  admitted  may  not  know 
whether  he  be  legally  removed,  for  that  may  be  a  matter  of  difE- 
culty  dcp\!nding  upon  the  power  of  the  fociety,  and  the  validity, 
reafonubkncfs  and  conCderation  of  their  by-laws  5  for  a  removal 
*  2  d€ 
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^fa^o  can  never  be  ftrfficicnt,  and  it  mud  appear  to  us,  not  only 
Vo  be  a  removal  for  a£ling  contrary  to  by-laws,  but  alfo  for 
idling  contrary  to  ^W  by-laws,  I  do  not  think  the  cafe  at  bar  is 
"within  the  reafon  of  the  cafe  cxprcffed  in  ierminis. 

But  even  admitting  it  to  be  within  the  intent  of  the  afl,  yet 
purely  in  the  cafe  of  freehold  we  ought  to  be  fatisfied  of  the  juftice 
of  that  removal,  by  their  (hewing  a  power  to  make  by-laws,  and 
every  other  ftep  neciiflUry  to  make  a  lawful  removal  •,  and  for 
want  of  this,  as  well  as  for  want  of  jurifdiftion  of  the  caufe,  I 
think  no  confultation  ought  to  go. 

To  which  Poivp  J.  agreed.  Etper  Eyre  J.  If  this  had  been  a 
return  to  a  mandamus  to  reftore,  I  fhould  have  thought  it  ill  ;  but 
there  is  a  great  difference,  where  the  point  of  renoval  is  only  a 
collateral  matter.  The  intent  of  this  ilatute  was  certainly  to  fe- 
cure  the  pilotage  of  fhips  to  fkilful  perfons,  and  the  underftanding 
of  the  pilot  was  the  principal  thing  they  had  in  view  :  now  can  it 
be  faid,  that  this  man  is  lefs  a  perfon  examined,  approved  and 
admitted,  by  being  removed  ?  Does  that  take  away  all  the  know- 
ledge he  had  before  ?  One  Cannot  infer  any  incapacity  from  his 
being  removed,  for  that  might  be  for  a  matter  foreign  to  the  qua-^ 
lifications  of  a  pilot.  If  the  parliament  had  intended  any  thing  of 
that  nature,  furely  it  would  have  been  mentioned. 

F^rtefcue],  The  aft  itfelf  makes  a  diflinftion  between  qualified 
perfons  and  thofe  who  are  aftually  members.  The  publick  is  only 
concerned  to  fee  that  they  who  undertake  the  pilotage  of  fnips  are 
Capable  of  the  bufinefs ;  which  they  certainly  are,  when  they 
have  paflcd  examination.  This  aft  is  to  be  confidcred  ftriftly, 
and  not  by  equity  ;  for  it  was  never  faid,  that  this  court  ihall  con* 
ilrue  an  inferior  court  into  a  jurifdiftion.  The  admiffion  is 
good  to  fome  purpofes  after  a  removal,  as  i  Roll.  Rep.  8i.  in  the  [  atfi  ] 
cafe  of  a  pauper  difpaupered.  Per  curiam y  Judgment  for  tlie 
plaintiff  { I  )• 

The  fociety  applied,  and  had  a  claufe  in  7  Geo.  2.  r.  21.  $  14. 
for  their  relief. 


(i)  The  penalties  of  this   aft     qui    tarn   v.  BJancbartl^    5  Burr, 
extend  to  the  mailer  of  a  (hip  pi-     2607.. 
loting   his  own  vcilel,     Kimbcr 
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Dominus  Rex  verf.  Philips. 


tion  in  com-  ^  |  ^  H  E  coioner's  inquifition  taken  fuper  vifum  corporis  was 
\  fii5urc»,  ill,     Jl^     quaflied,  becaufe  the  year  of  our  Lord  in  the  caption  was 

in  common  figures,  whereas  it  ought  to  have  been  in  words  at 

length,  or  at  lead  in  Roman  numerals  ( i  )• 


(i)    VUe  2  H.  H,  P.  C.    170.     Rex  v.  Hammond,  And.  146. 
The   opinion  of  Lce^    C.   J.  in 


Dominus  Rex  verf.  Johnfon. 

Mich.  6  GcQ. 

Appearance  /CONVICTION  on  5  Attn.  €.  1 4.  fof  keeping  a  gun  not 
cures  dctcdts  in  \^  being  qualified  5  and  exception  was  taken  by  Fazakerlej^ 
ummwis.  ^^^^  j^^^^  ^^^^  ^^^  ^  reafonable  fummons,  for  it  was  made  on  5 

Oclober  to  appear  the  fame  day,  which  might  be  impoflible  upon 
account  of  diflance,  or  the  fummons  being  ferved  late,  and  his 
witnefles  might  not  be  got  together  on  fo  fiiort  a  warning :  th:n 
it  is  to  appear  apud parcch^  prad\El\  whereas  there  are  two  pariflies 
mentioned  before,  fo  the  man  may  have  gone  to  one,  whilft 
they  were  convi£ling  him  at  the  other.     Zalk.  181% 

Wearg  contra.  The  defendant  appeared  at  the  time  and  made 
defence,  fo  that  cures  all  defeAs  in  the  fummons.  Et per  curiam^ 
The  anfwer  is  right  (i). 

It  muft  appear  in      Then  it  was  objeAed,  that  the  (latute  requires  tlie  conTiAion 

*K^  *^°h^'^^ft"     '®  ^^  ^^  juftices  of  the  county  where  the  offence  was  commited^ 

arco"t>^c^county  ^nd  that  docs  not  appear  in  this  cafe.     Et per  curiam^  That  muft 

where  ihc  ON     appear,  or  elfe  they  have  no  jurifdi£bion.  Etper  Wearg^  It  docs, 

B^iucr"^  ^""*"    for  they  diftribute  part  of  the  penalty  to  the  poor  of  the  pariih  of 

Chelfit'ld  in  com^  Kanc\  infra  quam  parocF  offenfnm  pra^T  commif' 

fumfuit.     And  the  juftices  are  juftices  of  the  county  of  JSTr///, 

and  ftile  thcmfelves  fo.  Adjournatur, 

Mich.  7.  Geo.  it  was  quafhed  ;  ior per  curiam y  their  jurifdiclioQ 
muft  appear  otherwife  than  out  of  their  own  mouth. 


(i)  Rex  v.  Mken^  3  Burr.  1785, 
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3ktween  the  Arcliblfliop  of  Dublin  and  the  Dean  of  Dublin. 

TH  E  defendant  in  prohibition  obtained  judgment  in  Ireland^  9*fts  (hall  be 
which  was  affirmed  in  B.  R.  there,  and  came  over  hither  fng  wrltVw^^ 
1>7  a  defedive  writ  of  error,  which  was  quaflied  ;  and  now  the  though  none 
<|ue(lion  was,  whether  the  defendant  in  error  fliould  have  cofts,  !"^^  ***^"  8**^" 
there  being  none  given  in  the  courts  below,  either  on  the  princi-  ^^^^ 
pal  judgment  or  the  affirmance. 

And  for  the  plaintifFin  error  it  was  faid  to  have  been  the  con- 
ftant  conftruction  on  3  H.  7.  r.  10.  that  where  there  were  no 
cofts  in  the  original  action,  there  -fliould  be  none  on  the  writ  of 
error;  and  the  4(^5  Ann,  r.  1 6.  extends  only  to  cafes  where  the 
defendant  in  error  would  have  cofts  on  afllrmance.  Cro*  Car. 
425.  In  a  formedon  the  judgment  was  affirmed  without  cofts. 
So  I  Lev*  146.  in  zqnedgi  deforceaiy  I  Vent,  166.  in  the  cafe  of 
an  adminiftrator,  (and  4  Mod.  7.  in  replevin  denied  to  the  avow- 
ant) and  the  reafon  given  for  the  cafes  before  cited  is,  becaufc 
.  there  were  no  cofts  in  the  original  aftion ;  and  the  words  in  3  H. 
7.  delay  of  execution  j  are  confined  to  fuch  judgments,  where  there 
are  cofts  and  damages,  i  Vent.  88.  in  the  cafe  of  Harrifon  and 
the  Archb'tjbop  of  Dublin  {a\  10  Ann.  in  prohibition,  there  was  W  *oW«^-^'- 
judgment  for  the  defendant  in  C.  B.  in  Ireland^  that  judgment  '  g"**  ^'  ^' 
affirmed  in  B.  R.  there,  and  alfo  in  this  court,  and  in  the  Houfe 
of  Lords,  and  no  cofts  ventured  to  be  taken,  though  able 
counfel  had  confidered  the  cafe. 

On  the  other  fide  it  was  faid,  that  though  there  are  no  cofts 
given  below  in  this  cafe,  yet  there  might  have  been  cofts  on  8 
i^  9  ff^'  3.  r.  II.  (which  they  fliewed  was  enabled  in  Ireland)  and 
therefore  the  negle£l  of  taking  them  in  one  court  ought  not  to 
prejudice  the  party  in  another.  In  Cro.  El.  659.  there  were 
cofts  in  a  quod permittat^  and  yet  the  judgment  is,  only  to  abate  a 
nuifance.  Harrifon^s  cafe  ^^TS^^^fuhfdentio  \  and  in  Hyde  v.  Hal^ 
iagan^  HiL  2  Geo.  in  B.  R.  which  was  replevin  in  C.  B.  in  Ire~  • 
iatidy  judgment  for  the  avowant,  and  affirmed  in  B.  R.  and 
brought  over  hither  •,  and  becaufe  the  firft  writ  of  error  from 
C.  B.  to  B.  R.  was  defeftive,  this  court  reverfcd  tlie  affirmance, 
and  gave  fuch  a  judgment  as  B,  R.  below  ought  to  have  done, 
viz.  to  quafti  the  writ  of  error,  and  after  feveial  motions  cofts 
were  ordered  to  be  taxed. 

C.  J.  The  authorities  on  3  //•  7.  being  both  ways,  I  think  my- 
felf  at  liberty  to  go  into  thofe  which  feem  to  me  to  be  grounded 
on  the  bcft  reafon^  and  thofc  are  fuch  as  give  cpfts^  for  indeed  the 

otliers 
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ether.';  wiilcli  arcb'jilt  upon  the  words  May  of  execution  ftand  up- 
on II  very  flendor  foundaiioii.  Suppofc  there  were  no  cofts  in 
the  orighial  fuit,  yet  is  there  not  a  manifeft  dchy  to  the  party 
( I )  for  after  a  long  race,  when  he  reaches  a  confuhation,  he  its 
but  in  thj  fame  condition  as  to  the  forwardnefs  of  his  fuit  in  the 
inferior  court,  as  wht  n  he  firft  fet  out  to  defend  himfelf  againft 
the  prohibition.  The  defendant  might  have  had  cofts  below  if 
he  had  afield  io^  them,  and  I  think  he  is  intitled  to  them  here. 
Et  per  ForLfcue  Jullicc,  coft  and  damages  will  lie  in  fome  prohi- 
bitions. C/'o.  Ciir,  559.  Cro.  Eliz.  617,  659^  The  ftatute 
has  the  word  vexation  as  well  as  delay  of  execution^  and  will  any 
body  fay,  here  is  not  a  nianifcll:  vexation  to  the  party,  to  be  tra- 
velled thus  far  from  one  court  to  the  other,  and  to  have  the  me- 
rits of  his  caufc  fo  long  fufpcnded  from  .being  determined  in  the 
inferior  court. 

Curia  advifare  vult ;  and  Trin,   6  Geo.   Pratt  C.  J.  delivered 
the  opinion  of  the  court,  that  cofts  fliould  be  paid. 


{\)  rUr  HeiifL^vey.TotB'Jbo!*     Rswlrnfon    qui    tarn,    pofi.    10S4. 
0/Sa/fJlurv,  Dy,  77.     Faiufon   v.     S.  P. 


Dominus  Rex  verf  Whitlock. 

C-Tftru£^i.n  on  *T"^  H  E  defendant  being  brought  up  from  .A^^^r  by  i&jj^j/ 
f  .me  ad  or'  5      J^     corpus^  it  appeared  upon  the  return,  that  he  was  commit- 
«ed.c.  15.  (I),  ^^j  |.^^  deer-ftealing,  as  the  ftatute  3  Jy  4  7^.  (^  Af .  c.  10.  di- 
rects, not  having  fuilicient  diftrefs ;  and  that   this  was  done  by 
one  juftice  under  die  ftatute  5  Geo.  and  two  exceptions  were  taken 
•    to  tlic  warrant. 

I.  Becaufe  it  does  not  appear,  the  conviction  was  ever  con- 
firmed in  this  court,  or  that  the  rule  for  confirmation  was  deli- 
vered to  the  juftie^,  and  tlie  words  of  the  ftatute  are,  **  That 
••  after  the  confirmation  of  any  conviction  and  delivering  the  rule 
*^  to  the  juftice,  it  fhall  and  may  be  lawful,  ^f."  Now  this 
ftatute  gives  the  juftice  a  jurifdi£lion  after  confirmation,  which 
he  had  not  before  ;  and  therefore  he  ought  to  fliew  every  thing 
requifite  to  found  his  jurifdiftion,  within  tlie  reafon  of  the  cafes 
t%  fc^  i^  Car.  2.  on  the  ftatute  Car.  2.  wliere  orders  have  been  quaihed  for  not 
appearing  to  be  ttpDt;  czmplaitu  of  the  churchwardens  or  overfeers. 
So  Hil.  4  Ann,  Rcgina  v.  Hinam^  a  conviction  on  Car.   2.  for 


12. 


(i)  ndi  16  Geo,  3.  c,  30. 

felling 
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fcHIag  ccsis  by  fcanty  neafure  was  quiilhcd,  bccaufe  it  dl-!  r/^r  tS&iyCar.  a. 
;?;i[)car  to  bv;  done  in  the  city  of  London.     The  wi  id  afur  makco  *" 
viiat  comes  under  it  to  be  in  the  nature  of  a  comllLion  precedent, 
and  imports  fomcthing  previous  to  found  the  jurifdic^ion. 

2.  The  juflicc  only  fays,  that  it  has  been  certified  to  him  by  the 
conftable,  that  there  was  no  fufllcicnt  diilrefs,  whereas  there  ought 
to  have  been  a  warrant  to  levy,  and  a  return  to  that,  that  there       r  264  ] 
was  no  diftrefs :  it  may  be  the  conftabic  only  tdd  him  fo. 

Et  per  Pratt  C.   J.  and   Forte/cue  J.   {ahfcnic   Poiuys  J,)  the  Where  power  a 
warrant  is  well  enough,  fc»r  as  to   the  lali  objeftion,  the  word  giventoajuftice 
certified  imports  it  to  be  m  a  legal  manner.     1  hen  as  to  tlie  otJier  ^^^^  ^i^  jjif. 
objefiion,  we  talce  notice  of  our   own  records,  and  by  tl.em  it  ticfs,  if  he  ftatc 
appears  Ae  conviftion  is  confirmed.  The  ftatute  does  not  i;ivc  the  iJJ  ^'?  warrant 
juitice  ancwjunldidtion,  but  only  revives  his  old  one,  which  was  to  him  by  the 
fufpended  by  the  certiorari^  and  therefore  this  widely  ditiers  from  conilable  thar 
the  cafe  of  an  order  of  removal,  for  there  tlrj  ovcrfcers  are  in  the  [^  ^"^"  ^^^  "* 
nature  of  truftees  for  the  parifli,  and  unlefs  they  complain,  it  is 
to  be  fuppofed  there  is  no  grievance,  and  it  is  likewife  to  give  an 
original  jurifdidtion. 

JSjT^  Juftifie  r5«/r/7.  Theold  jurifdiGion  was  abfolutely  taken 
iway  by  the  certiorari^  and  this  is  a  new  jurifdi£lion  given  upon 
terms,  for  the  profecutor  has  his  election  to  take  ^  levari  {rom  us, 
or  apply  to  the  juftice,  and  the  delivering  the  rule  is  what  makes 
his  cle^ion.  We  never  grant  execution  on  affirmances  in  the 
Exchequer  chamber,  till  a  remittitur.  The  juftice  fliould  like- 
wife  (hew  a  return,  tliat  there  was  no  diftrefs,  before  he  can  or- 
der the  man  to  be  imprifoned  j  according  to  Dr.  Bonhatns  cafe 
and  the  cafe  Rex  v.  Chandler y  HiL  11  JV,  j.  in  B.  R»  where  it  Saik.  37S, 
was  held,  that  there  muft  be  a  record  of  every  fining  and  impri- 
fonment.  There  being  two  Judges  to  one,  the  defendant  was 
remanded 

Dominus  Rex  verf,  Furnefs. 

ORDER  for  non-payment  of  fmall  tithes  was  quaflied,  quia  Ord^r/urtitiifi, 
faid  only  ypon  ccmpLitit  generally,  and  the   7  ^  8  fK  3. 
4.  6.  requires  the  complaint  to  be  :/;  *wyitifig. 


Poplcwell  verf,  "Wilfon. 

ERROR  of  a  judgment  ///  C,  B.  in  cafe  upon  a  prom i (Tory  ^'®^«  ^  py  ^-^ 
note  entered  into  by  y/.  to  pay  fo  much  to  B.  for  a  debt  due  ^y'^^  ^^  Wrh.n^ 
from  C.  to  the  faidi^.     And  it  was  objcdcd,  tliat  tliis  not  being  du-ajru-.e 

for   3-Anu.c.y. 
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for  value  reccired  was  not  within  the  ftatutc,  and  prima  fade  the 
debt  of  another  is  no  confidcration  to  raife  a  promife.  But  the 
court  held  it  to  be  within  the  ftatute,  being  an  abfolute  promife, 
and  every  way  as  negotiable  as  if  it  had  been  generally  for  value 
received.     And  the  judgment  was  affirmed. 


[  265  ]  Dominus  Rex  verf.  Clarke. 

JjcfMi'  caf.  /  I  ^  H  E  writ  de  excommumcato  capiendo  run  thus  t  ^'Signijicavtt 
JL  •*  nobis  (the  bifliop)  quod  Johannes  Pope  (the  vicar  general} 
**  in  a  caufe  between  A.  and  B.  for  the  contumacy  of  the  faid  fi- 
**  ipfum  prafaf  B.  excommunicandum  fore  decrevljfet  author itate  ip^ 
•*  ftus  epifcopi  ordinaria  excommunicatus  fwjpt>*  And  Torke  moved 
to  quafli  it,  becaufe  the  only  nominative  cafe  to  excommunicatus 
fuijfet  is  John  Pope  the  vicar  general,  fo  he  is  faid  to  be  excommu- 
nicated, and  not  the  defendant.  For  the  fcntence  is  not  enough 
to  warrant  this  writ,  but  it  muft  be  denounced  in  the  church  by  a 
perfon  in  holy  orders,  and  therefore  the  excoinmunicandufn  fore  di^ 
crevijfety  (which  I  admit  goes  to  die  defendant)  is  not  enough. 

Fa  per  curiam  :  It  is  oddly  penned.  But  the  officer  informing 
them,  that  moil  of  the  writs  in  the  office  were,  and  had  been  fo, 
the  court  refufcd  to  quafli  it. 


Dominus  Rex  verf  Smith. 

PraAice.  f  1^  ^l^*»s  caufe,  and  alfo  In  another  againll  judlccs  of  the  peace, 

\   the  court  refufed  the  common  rule  for  a  good  jury,  becaufe 
that  is  often  made  up  of  gentlemen  who  are  in  the  commiffion. 


Between  the  Parlflies  of  Ivlnghoe  and  Stonebridge. 

Apprentice        X  T  P  O  N  a  fpccial  order  of  feffions  the  cafe  was  dated  for  th 
living  ffrty  dayi   II  opinion  of  the  court.  That  in  1 702  one  Richard  Pitnver  was 

in  a  panlh  after      %»-•       r  ^  ^vir*  1  iii/-fi» 

hit  matter,  wao  bouud  apprentice  to  one  John  tmertonj  who  was  legally  lettled  m 
was  certificated,  j^inghoe :  that  he  ferved  part  of  his  time  there,  and  then  the 
Jft"e,*  giini  a  i^^fter  wcnt  with  all  his  family  as  a  certificate-man  to  StonehridgCy 
fcttiemcnt.  where  he  purchafed  an  cftate  of  the  value  of  60/.  and  after  fuch 
^  ^^^ir^**  ^'  purchafe  tlie  apprentice  lived  with  him  fix  months  till  the  appren- 
BottbyConft,  ticeftiip  expired  ;  and  becaufe  the  ftatute  1 2 -^w«.  f.  18.  provides, 
a  vcl.pl.  537.  that  the  apprentice  of  a  certificate-man  (hall  gain  no  fettlemcnt  in 
p.  602.  s.  C.     jj^^  parllli  to  which  the  mailer  goes  by  certificate,  therefore  the 

jufticcs   adjudge  the  fettlement  at  Ivinghce,  where  the  bindiug 

and  great  part  of  tlie  fcrvice  was. 
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Et  per  curiam  :  The  order  muft  be  quafliec! :  for  as  the  ap- 
'jrenticcftiip  expired  in  1709,  the  ftatute  12  Atitt,  is  out  of  the 
<afe,  not  being  made  with  any  retrofpeft  ;  and  then  the  cafe  is  no 
more,  than  that  an  apprentice  of  a  certificatc-man  lives  forty  days  [  266  J 
in  Stonebridge^  which  before  that  ftatute  was  enough  to  gain  him 
a  fcttlemcnt.  But  if  this  had  been  a  cafe  fincc  the  ftatmte,  yet 
we  think  the  fettlement  would  be  in  Stonebridge  \  for  according 
to  the  cafe  of  Burclear  and  Eaftwoodhay^  Pafch,  5  Geo,  in  B,  R*  ^^^^  ,6^^ 
when  a  certificate-man  makes  a  purchafe,  he  immediately  ceafes 
to  be  there  in  nature  of  a  certificate-man,  and  becomes  a  fettled 
inhabitant ;  fo  that  laying  the  ftatute  out  of  the  cafe  (as  we  muft 
do,  it  being  nothing  to  the  purpofe)  in  this  view  here  is  a  fervicc 
for  fix  months,  as  an  apprentice,  in  a  parifh  where  the  maftcr 
was  legally  fettled,  which  is  more  tlian  fuflicicnt  to  give  a  fettle- 
ment to  the  apprentice. 


Domlnus  Rex  vetf.  Hare  ct  Mann» 

n  CI  RE  facias  out  of  the  petty  bag  to  repeal  letters  patents,  Ante  146. 
*^  and  Mr,  Attorney  moved  on  behalf  of  the  crown  for  a  trial  at  ^»ng  may  try 
bar  the  next  term,  but  as  to  the  time  was  oppofed,  bccaufe  it  ^^^JT*^^^** 
Was  alleged,  that  one  defendant  had  pleaded  to  ifTue,  and  as  to  ye  joiAcd. 
the  other  there  was  a  demurrer  joined,  which  went  to  the  whole, 
fo  that  if  the  demurrer  (hould  be  with  that  defendant,  it  would 
make  an  end  of  the  Jcire facias,  let  the  ifTue  be  determined  which 
way  it  would;  and  2  Cro»  134.    i  Lij7.  125.  were  cited,    Smiib  p^^^^^  ^5 
V,  Bowefij  8  Ann*     In  appeal  the  defendant  pleaded  to  the  writ,  Ed.  3.  pU  2. 
and  at  the  fame  time  (as  he  might  do  in  appeal  infavorem  vita)  he  J^  K-»yowni 
pleaded  over  to  the  felony,  and  there  being  a  demurrer  to  the 
plea  to  the  writ,  that  was  ordered  to  be  argued  before  any  trial,  be- 
caufe  (hould  that  be  adjudged  for  the  defendant,  the  other  inquiry 
would  be  to  no  purpofe.    In  trefpafs,  if  there  be  two  defendants, 
and  one  pleads   Not  guilty,  and  the  other  a  rcleafe,  the  plea  of 
the  rdeafc  fliall  be  firft  tried,  becaufe  if  that  be  true,  it  is  in  law 
a  rcleafe  to  both,  and  makes  ajiend  of  the  matter.     In  afTife,  a 
plea  to  the  writ  fliall  be  tried  before  Nid  tort,  iffc.     And  in  tl^: 
cafe  of  the  appeal  there  was  a  fpecial  entry, ^r/c^/  quoad  the  ifTue 
of  Not  guilty  cejel  iriatio  quoufque  the  plea  to  the  writ  was  de- 
termined. 

To  this  tlic  Attorney  General  anfwercd,  Tliat  tliofe  cafes 
were  between  party  and  party,  and  bound  not  the  crown  :  here 
tlic  venire  facias  X'^  returned  and  Tiled,  fo  the  etTect  of  their  prayer 
Is  for  me  to  make  a  difcontinuancc.  In  C  B,  between  The  King 
and  Roberts  et  al\  there  is  now  depending  a  writ  of  deceit  to  re- 
vcrfeafinc  of  lands  in  aniicnt  dcmefnc  i  one  defendant  demur- 
red j^ 
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red,  and  the  other  pleaded  in  chief,  that  it  is  frank-fcc :  that 
liTuc  is  tried  and  found  for  the  king,  but  the  demurrer  is  not  yet 
determined,  and  yet  tliat  is  a  cafe  qua/i  at  the  fuit  of  the  party, 
for  the  crown  is  only  nominal,  and  not  concerned  in  intercft. 
Dy.  226. 

[  267  ]  Et  per  curiam  :  There  is  no  danger  of  a  difcontinuancc,  for 
if  the  venire  be  filed,  the  proper  entry  is.  That  the  jury  ponitur  in 
re/pecl\  If  it  be  not  filed,  you  may  yet  enter  a  non  mijit  breve, 
and  either  way  will  prevent  a  difcontinuancc.  In  the  cafe  of  the 
appeal,  the  bare  award,  quod  cejpi  triatio  quoufque^  bfc.  was  held 
to  be  a  good  continuance  of  the  caufe. 

As  to  the  piincipal  point,  it  being  the  caufe  of  the  crown,  the 
court  took  time  to  conGdcr  ;  and  the  laft  day  of  the  term  the 
Chief  Juftice  delivered  their  opinion.  That  the  Attorney 
General  was  at  liberty  to  bring  on  either  the  demurrer  or 
the  trial,  as  he  pleafed.  A  trial  at  bar  was  ordered  for  the  next 
term* 


Arnold  verf.  Johnfon. 

At   Nifi   prius   in   Middlefex,    coram   Pratt,    pod   daufui 

termini. 

Hone  bnt  the  ^T^  H  E  caufc  was  called,  and  the  jury  fwom,  but  no  counfeL  *3> 
defendant  tan  J^  attomies,  parties  or  witneflcs  of  either  fide  appeared.  Ser — ^^- 
JSff.  J«^»^  Whitaker  being  afkcd  his  opinion,  faid*  the  plaintiff  ought  Xf=^  0 

be  called,  for  the  jury  being  charged,  the  caufe  muft  becarriec=^  ^ 
on  to  fome  determination.  But  the  Chief  Juftice  faid,  that  nca*-  0 
body  had  a  right  to  demand  the  plaintiff  but  the  defendant,  anu^  ^ 
therefore  the  defendant  not  demanding  him,  he  could  notorde-^=^r 
kirn  to  be  called,  but  the  only  way  was  to  difcharge  the  jury— ^-^' 
And  Mr.  Ketelby  remembered  a  cafe  where  my  Lord  Parker  di^»^ 
fo  upon  the  like  accident  ( i  )• 


(l)  Smith  V.  IVbifilert  Caf*  temp.  Hard,  305.  S,  P. 
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Mr.  Ratcliffe's  Cafe. 

Upon  an  Appeal  to  the  Lords  Delegates  from  the  Judgment  of  the 
Cjtnmiffioners  for  Forfeited  Efates. 

0  IR  Francis  RatcHfc  being  feifed  in  fee  of  the  premises  in  Tenant  In  tall 
^   queftion,  by  leafc  and  relcafe   dated  19  £5*  20  March  1687,  nwy,  fincc  the 
fettled  the  fame  to  the  ufe  of  Edward  his  firft  fon  (afterwards  \^^  ^^^'^' 
Earl  of  Derwentwater)  for  life,  remainder  :o  his  firft  and  every  uthcufcof 
other  fon  and  fons  in  tail  male,  remainder  to  the  right  heirs  of  himfelfinfec 
Sir  Francis.     Earl  Edward  the  tenant  for  life  died,  leaving  James  ^^°|;f  ^^  "  » 
his  eldeft  fon,  who  entered  and  was  feifed  of  the  tail :  and  i  May  9  Mod.  ij%. 

1 712  (being  at  that  time  a  papill)  he  conveyed  the  premifles  to  ^-C- 

two  perfons  who  were  proteftants,  in  order  to  make  them  tenants 

of  the  freehold,  till  a  common  recovery  was  fufFcred,  which  was      [  268  ] 

accordingly  had  and  fuflFered  of  part  of  the  lands  ///  C  B,  Pafch* 

1 7 1 2,  and  of  the  other  part,  lying  in  the  county  palatine  of  Dur^ 

tam^  19  June  17 12.     Botli  which  recoveries  were  declared  to  be 

to  the  ufe  of  Earl  James  in  fee.     Earl  James  being  thus  feifed  of 

the  fee,  by  leafe  and  relcafe  23  ^  i^June  \*]\7.%  on  his  mar- 

Tiage  with  Sir  John  Wehb^%  daugliter,  conveyed  the  lands  to  the 

ufeof  hlmfelf  for  life,  then  to  the  lady  for  life,  remainder  to  the 

firil  and  every  other  fon  and  fons  of  that  marriage  in  tail  male, 

^th  feveral  remainders  over,  and  proper  limitations  to  truftees 

to  prefeve  contingent  remainders.   The  marriage  took  efFeft,  and 

the  claimant  Mr.  Ratcliffe  was  eldeft  fon.     Earl  James  19  Fe» 

iruary  171^^,  was  attainted  of  high  treafon,  and  by  the  ftatute 

1  Geo.  all  eftates  tail,  whereof  perfons  attainted  were  feifed,  are  «  Geo.  i.  c.  5^, 
vetted  in  the  crown  in  fee.     The  commiflioners  feize  this  eftate 

as  forfeited  by  the  attainder  of  Earl  Jamesy  upon  which  Mr. 
Ratcliffe  puts  in  his  claim,  infifting  that  Earl  James  was  only 
tenant  for  life,  and  himfelf  had*  now  the  right  to  his  remainder  in 
tail,  the  eftate  for  life  being  determined  by  the  execution  of  Earl 
James.  23  December  171 8,  the  claim  was  difallowed,  the  com- 
miflioners being  of  opinion,  that  Earl  James  was  difabled  by  thj  ^ 
1 1  &r  12  W.,  3.  c.  4.  to  fufFer  fuch  recoveries,  and  confequentl^ 
he  remained  tenant  in  tail  under  the  fettlement  of  Sir  Francil 
and  fo  the  crown  is  intituled  to  the  fee.  The  claimant  appeals  to' 
the  Delegates  from  the  determination  of  the  commiflioners. 

It  was  argued  feveral  times  at  the  baron  the  .behalf  of  the 
publick  and  the  claimant;  but  there  being  a  diiFerence  of  opinion 
in  the  court,  there  will  be  no  occafion  to  take  notice  of  the  argu- 
ments of  the  counfel,  fince  every  thing  that  was  matcriallv  of- 
fered OR  cither  fide  is  again  repeated  in  the  judgment  of"  the 
court. 

Vol.  I.  U  The 
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The  delegates  were  five  of  the  Judges,  (v/s.)  Mr.  Juftice 
PowySf  Mr.  Juftice  Tracy,  Mr.  Baron  Moutiiagutj  Mr.  Juftice 
Fortefcu£  and  Mr.  Baron  Page,  who  all  delivered  their  opinions 
ferlathn  :  and  though  four  of  thefe  concurred  in  opinion  to  revcrfc 
tlie  decree,  yet  they  gave  fuch  very  different  reafons  for  that  opi- 
nion, as  makes  it  neceflary  to  ftate  each  of  their  arguments  at 
large,  in  order  to  (hew  the  grounds  they  feverally  went  upon. 

The  great  queftion  in  this  cafe  Is,  whether  a  papift  tenant  in 
tail  can  fince  the  1 1  &r  i%  JV.'^.  fufFer  a  recovery  to  the  ufc  of 
himfelf  in  fee,  for  it  was  agreed  on  all  hands,  that  if  the  recovery 
had  been  immediately  to  the  ufes  declared  by  the  fubfequent  fct- 
tlement,  it  would  have  been  good. 

ifip  ]  This  general  queftion  depends  upon  the  conftruftion  of  the 
difabling  claufc  in  that  ftatute,  whereby  it  is  enaAed,  •*  That 
«'  from  and  after  the  loth  oi  April  I'joo.  every  papift,  or  perfon 
«•  making  profeflion  of  the  popilh  religion,  (hall  be,  and  is  hereby 
<^  difabled  to  purchafe,  either  in  his  or  her  own  name,  or  in  die 
<<  name  of  any  other  perfon  or  perfons,  to  his  or  her  u{c»  or  in 
<<  truftfor  him  or  her,  any  manors,  lands,  profits  out  of  lands» 
<^  tenements,  rents,  terms  or  hereditaments  within  the  kingdom 
<*  of  England^  tsfc  And  that  all  and  (ingular  eftateSy'  terms, 
<*  and  any  otlier  interefts  or  profits  whatfoever  out  of  lands,  from 
<<  and  after  the  fald  loth  day  of  j^ril  to  be  made,  fuflcred,  or 
**  done,  to  or  for  the  ufe  or  behoof  of  any  fuch  perfon  or  pcr- 
**  fons,  or  upon  any  truft  or  confidence,  mediately  or  immedi- 
'*  ately,  to  or  for  the  benefit  or  relief  of  any  fuch  perfon  or  per- 
<*  fons,  (hall  be  utterly  void,  and  of  none  efi'efi,  to  all  intents, 
"  conftruftions,  and  purpofes  whatfoever.** 

And  if  the  recoveries  be  within  this  difabling  chufe ;  then 
n'ibil  operatur  by  the  deed  and  recoveries,  and  the  claimant's  father 
remained  tenant  in  t^l  as  before,  and  the  eftate  is  forfeited  to  the 
crown.  If  not ;  then  he  became  tenant  for  life  by  the  new  fettle** 
ment,  and  the  claunant  has  right  to  his  remainder  in  taii^  as  li- 
mited  to  him  by  that  fettlement. 

Mr.  Btfoa  Mr,  Baron  Pagers  argument.  This  is  a  cafe  of  very  great  con^ 

Ptff**!  iTfa-  fequence,  not  only  on  account  of  the  particular  eftate  now  in 
conteft,  which  i$  very  confiderable,  but  alfo  as  it  afiedis  the 
eftates  of  multitudes  of  papifts  and  proteftants  who  have  pur- 
chafed  under  them,  and  as  it  is  before  a  court  from  which  there 
is  no  appeal. 

I  am  of  opinion  that  the  claim  of  the  appellant  was  well  found* 
ed,  and  confequentiy  the  decree  of  the  commiflioners  difallowin^ 
the  claim  is  erroneous,  and  ought  to  be  revcrfcd* 

a  Tl 
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The  great  queftion  is,  whether  a  papift  tenant  in  tail  can  fince 
the  1 1  ^  12  JV,  3.  fuffcr  a  recovery  to  the  ufe  of  himfelf  in  fee. 
This  is  the  (ingle  point  to  which  it  muft  all  at  laft  be  reduced. 

It  has  been  infifted  on  for  the  publick,  that  by  the  words  of 
the  ftatute  the  late  Earl  was  incapacitated  to  fufFcr  thcfe  reco- 
veries ;  and  to  make  the  argument  the  ftronger,  it  was  urged 
that  they  were  two  diftind  claufes,  which  have  no  relation  to 
each  other,  and  that  the  lad  carries  the  incapacity  of  a  papift 
much  farther  than  the  (irft. 

Whether  they  are  two  claufcs  or  one  only,  I  fliall  not  de- 
termine, fince  that  is  not  material  to  guide  us  in  the  conftruc- 
tion,  where  the  only  queftion  is,  whether  the  latter  part  isdiftinfl:  r  2  "o  1 
from,  or  relative  to  the  former.  I  think  the  words  of  both  parts 
are  relative  to  each  other,  and  the  latter  only  explanatory  of  the 
former  :  they  are  only  different  ways  of  exprefling  the  fame  thing, 
in  which  one  perhaps  may  in  itfelf  be  of  a  ftronger  import  than 
the  other,  but  yet  were  intended  by  the  legiflature  to  convey  the 
fame  fenfci  only  in  a  fuller  light. 

It  was  faid  that  unlefs  the  latter  words  are  carried  farther  than 
the  former,  they  will  be  intirely  ufclefs :  but  to  fhcw  that  afts  of 
parliament  are  not  fo  nice  upon  that  head,  but  make  ufe  of  dif-^ 
ferent  cxprefEons  as  often  to  clear  up  their  meaning  in  what 
went  before,  as  to  add  new  matter,  I  fhall  obferve,  that  this  verj 
daufe  now  before  us  is  no  new  one  amongft  our  ftatutes,  but  is 
ufed  in  feveral  of  them  upon  occafions  that  (hew  they  muft  be 
merely  fynonymous  with  what  was  faid  before.  Thus  i  Jac.  i« 
f.  4.  $  6.  makes  perfons  pa(ring  or  fent  beyond  feas  into  popi(h 
feminaries,  incapable  of  inheriting,  purchafing,  taking  and  en-^ 
joying  any  manors,  lands,  profits,  goods  and  chattels  whatfo-* 
ever  \  but  not  content  with  thofe  words,  it  goes  on  and  ena£ls. 
That  all  eftatcs,  terms  and  interefts,  (in  the  very  words  of  our 
ftatute)  (hall  be  utterly  void  and  of  no  effcft.  And  yet  it  is  evi- 
dent, thefe  could  not  carry  the  incapacity  of  papifts  farther  than 
the  former  words  had  done ;  fince  thofe  exclude  him  from  all 
benefit  whatfoever  in  any  real  or  perfonal  eftate  within  the  realm 
of  England. 

But  what  is  more  fall  if  po(rible  to  our  purpofe  is  25  Car.  2. 
c.  1.  commonly  called  the  teft  aEly  by  which  perfons  eleftcd  into 
offices,  and  renifing  to  take  the  oaths  and  receive  the  facrament, 
are  made  incapable  **  to  take,  occupy  and  enjoy  the  faid  offices  or 
"  employments,  or  any  part  of  them,  or  any  profit  or  advantage 
«  **  appertaining  to  them :"  And  yet  the  parliament,  to  prevent 
any  equirocation,  and  to  make  the  matter  plain  to  the  la;j  g^^^f 

U  a  declares 
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declares  further,  «*  Tliatall  fuch  office  or  offices,  employment  of 
■*  employments,  (hall  be  void ;"  which  no  one  will  fay  can  figmfy 
more  than  what  was  expreflcd  in  the  preceding  fentence^ 

J.  I  (hall  mention  but  one  ftatute  more,  which  is  that  of  I  Ann. 

concerning  the  purchafe  of  the  forfeited  efiates  in  Ireland^  by 
which  it  appears  how  apprehenfive  the  parliament  was  of  the  dan- 
ger wliich  might  arife  to  the  kingdom  by  a  landed  intereft  fiib* 
fifling  in  the  papifts,  and  therefore  amongft  other  things  it  was 
defigned  as  a  prevention  of  any  of  thofe  cftatcs  from  ever  return- 
ing into  popifh  hands  :  for  this  purpofe  it  enads,  '*  That  all  pa- 
**  pifts  fliall  be  for  ever  difabled  to  purchafe  any  of  thofe  lands  j" 
and  further,  "  That  all  a£ls  whatfoever  fuffercd  or  done  of  fucb 
71  ]  "lands  to  or  in  truftforanypapill  fliall  be  void-*'  This  ftatute  feems 
to  have  been  the  very  pattern  of  the  aft  now  before  us,  and  though 
it  is  impoffible  to  find  any  ufe  for  tlie  latter  words,  not  implied 
in  the  former;  yet  the  Kgiilature  we  fee  did  not  think  it  impro- 
per, to  exprefs  their  minds  different  ways,  both  with  regard  to  the 
difability  of  the  perfon,  and  the  nullity  of  the  ads  done  for  his 
benefit,  though  they  bo^h  in  the  end  amount  but  to  the  fame 
thing.  Here  was  certainly  no  intention  in  the  parliament,  to 
difable  the  papifts  from  felling  or  difpofing  of  tlieir  own^eftatcs: 
the  reftraint  was  only' from  purchafing  and  taking,  and  it  wa$ 
equal  to  them,  who  was  the  feller  or  difpofcr,  whether  the  eftate 
moved  from  a  papift  or  a  protcftant :  the  papift  was  in  all  cafes 
alike  (lill  difabled  from  being  the  taker. 

Having  now  (as  I  think)  cleared  this  cafe  from  any  difficulty 
it  might  lie  under  upon  account  of  the  different  wording  of  the 
ftatute,  and  fliewn  that  no  advant:igc  can  be  taken  againft  the 
claimant  from  the  peculicirity  of  Tome  cxpreffions  in  the  latter 
part,  which  were  added  by  tl^e  Lcgifl.iiurc  only  out  of  abundant 
caution,  and  to  prevent  millakcs  •,  I  fliall  now  proceed  to  (bew, 
that  according  to  the  true  intent  and  defign  of  this  (latute, 
the  late  Earl  was  not  reilrained  iVom  fufFcring  fuch  recoveries  as 
he  did. 

And  the  firfl  thing  I  would  fct  out  with  is,  to  obferve,  that 
this  is  a  penal  law  :  it  takes  from  pcrfons  what  by  the  common 
Uw  of  England  is  their  birt!i-ri-^bt,  and  upon  that  account  is  to 
he  interpreted  ftridly,  and  in  fuch  a  manner  as  not  to  carry  the 
penalty  farther  than  tlic  open  and  evident  intent  of  the  ftatute, 
which  is  a  rule  of  conihudion  that  always  has,  and  I  truft  ever 
will  prevail. 

Now  the  firft  and  plain  \ie\v  of  this  law  was^  to  prevent  th 
great  inir«*hief  rhut  had  btfoii  experienced  from  the  power  whic 

'     tl 
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die  moneyed  men  amongft  the;  papifts  had  of  increafing  their 
landed  intereft  in  England,  and  confequently  of  invefting  them- 
felves  ^ith  a  larger  fhare  of  power  and  influence  in  the  country. 
To  remedy  tliis  mifchief,  the  ftatute  provides,  That  for  the  fu- 
ture no  papift  fhall  make  any  new  acquifition  in  lands ;  but  there 
is  not  any  word  in  it,  that  looks  like  a  defign  to  take  from  them 
their  own  eftates,  which  they  had  before :  as  to  thofe  it  meddles 
not  with  tlicm,  but  leaves  them  where  it  found  tlicm  ;  we  fhould 
then  at  lead  endeavour  to  guard  againft  any  interpretation,  tliat 
tends  to  the  taking  away  or  abridging  their  prefent  eftates,  be- 
caufe  in  fo  doing  we  aft  moft  agreeably  to  the  fcnfe  and  mean- 
ing of  the  Legiflature. 

Before  the  fufFering  thefe  recoveries,  it  appears,  the  late  Earl 
was  tenant  in  tail :  every  eftate-tail  has  this  property  infeparably 
annexed  tb  it,  that  the  poiTeflbr  of  it  has  a  right  to  fuffcr  a  reco-  [  27Z  ] 
very.  Should,  therefore,  this  (latute  be  expounded  in  fuch  a 
manner,  as  to  hinder  the  effeft  of  a  common  recovery  on  a  pa- 
pift's  cftate-tail,  it  would  be  taking  away  one  prefent  right  which 
hehasas  an  inherent  quality  inhis  own  eftate,  and  fo  far  extending 
the  penalty  and  hardfliips  of  this  law  beyond  its  principal  defign, 
"which  I  have  before  flicwn  had.  regard  only  to  new  acquifitions, 
-and  being  a  penal  law  is  to  be  conftrued  ftriftly.  I  muft  there- 
fore own  myfclf  at  a  lofs  to  find  out  the  reafon,  why  we  arc 
to  thwart  that  ancient  and  conflantly  allowed  rule  of  conftruc- 
tion,  by  going  out  of  the  words,  and  in  my  opinion  out  of  the 
intent,  of  the  (tatute.  That  the  power  of  fufFering  a  recovery  is 
incident  to  an  eflatc-tail,  I  believe  will  not  be  denied  :  Mildwafs 
cafe,  I  Co,  and  6  Co.  40.  are  full  to  that  purpofc;  and  there  it 
is  faid  too  that  all  conditions  to  the  contrary  arc  void,  and  that  a 
tenant  in  tail  has  the  power  over,  though  he  has  not  the  whole 
fee-fimple  in  himfclf. 

So  the  cafe  of  Bfnfon  v.  Hodfcn^  2  Lev.  26.  I  Mod*  8.  where  A  recovery  U  a 
Lord  Haie,  accounting  for  a  recovery's  being  a  bar  to  the  re-  fJ^t\ng*Mcftatc- 
maindei  man,  fays,  that  a  recovery  is  a  conveyance  or  mcthoti  of  tail  excepted  out 
defeating  thofe  limitations,  excepted  out*  of  the  ftatute  df  donis^  «^  \^^  rt  umc  de 
which  never  intended  to  hinder  it,  and  that  the  recompcncc  *""' 
in  value  is  not  the  reafon  why  the  remainder-man  or  reverfioncr 
is  barred  ( i  )• 

But  as  an  anfwer  to  all  this  it  is  urged,  that  how  true  focver  it 
isj  that  tlie  Earl  was  feifed  in  tail,  and  the  power  of  fuffering  a 

(1) .  Ftdi  the  opinion  of  Lee  C.  J.  in  Martin  v.  Strachan,  5  Term 
/-^  •  Uo.  note,  poft,  1 1 79. 
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recoverjr  ts  the  right  of  every  tenant  in  tail ;  yet  the  fbtute  we  are 
now  upon  has  in  hSt  feparated  this  eftlte  and  that  right :  thtj 
are  to  take  the  ftatute  as  they  'find  it,  and  then  it  has  fufficiently 
deprived  him  of  the  power  of  fuflering  a  recovery,  by  difabUng 
him  from  purchafing. 

The  ground  of  this  argument  is,  that  the  deftrudion,  of  the 
cftate'^tail  by  the  recovery,  and  the  taking  an  eftate  to  himfelf  in 
fee,  is  a  purchafe  within  the  meaning  of  ^le  ftatute. 

Now  confider  the  analogy  between  common  fenfe  and  this  con* 
{lru£lion :  would  it  not  furprize  a  man  who  a(ks  who  you  pur- 
chafed  your  eftate  of,  to  be  told  you  purchafcd  it  of  yourfelf : 
whofe  was  it  before  ?  why  it  was  mine,  and  I  purcbafed  it  of 
myfelf.  Would  not  a  perfon  unacquainted  with  the  chicanery  of 
the  law  think  you  defigned  to  banter  him  by  fuch  an  anfwcr  ? 
And  I  believe  the  parliament  never  tliought  of  fuch  a  purchafe^ 
where  the  fame  perfon  is  both  donor  and  donee,  grantor  and 
grantee^ 

F  273  1  '  agree  it  was  the  intent  of  the  ftatute  in  general,  to  prevent  the 
acquifition  of  eftates  by  the  papifts ;  and  therefore  if  there  is  a 
deficiency  of  any  words  which  might  dire£lly  comprehend  them, 
we  may  fupply  it  for  that  purpofe.  Thus  1  take  a  devife  to  be  witfaia 
the  ftatute  (2)  or  if  a  papift  (hould  be  fuffered  to  difltifc  anotherj 
and  then  gain  a  releafe  from  the  diflcifee  *,  or  where  he  is  tenant 
for  life  Oiould  levy  a  fine  and  tlie  five  years  ftiould  pafs :  in  all 
thefc  cafes,  or  any  other  of  gaining  any  eftate  or  intereft  in  lands 
which  he  could  not  have  purely  by  his  own  aft,  and  without  the 
procurement  or  connivance  of  the  perfon  whofe  right  is  loft,  I  takq 
it  he  will  be  difabled  by  the  ftatute.  But  I  can  go  no  farther, 
this  being  in  my  opinion  the  utmoft  extent  that  either  the  words 
or  meaning  of  it  can  bear :  and  if  we  ftiould  attempt  to  carry  it 
further,  the  mifchief  aimed  at  will  not  be  prevented  but  increafr 
ed ;  the  popifh  intereft  inftead  of  being  lefiened  wiU  be  confidcp 
ably  advanced. 

For  I  cannot  but  tliink  the  efteft  of  fuch  a  conftruftion  will 
be,  to  fix  a  perpetuity  to  tlie  eftates  of  all  the  papifts  in  England  % 
and  inftead  of  removing  by  degrees  all  the  landed  intereft  out  of 
popifti,  into  proteftant  hands,  it  will  tend  to  keep  it  intirely 
amongft  the  Roman  catholicks :  for  to  make  a  papift  incapable  of 


(2)  Roper  V.  Ratcliji,  9  Mod.     S.  C.    Hill  v.  FJiin,  2  P.  Wm.  5. 
l6j.   iSi.      10  M^.  89.   230.     Daverj  y.  Dcwcjf  ^  P,  fFm.  ^6. 

fuflering 


Hilary  Term  6  Geo.  ^73 

filtering  a  recovery,  equally  hinders  the  fale  to  a  protcftant,  or  a 
papift. 

Or  fliould  the  latter  part  of  the  ftatutebc  interpreted  in  the  ut- 
mo(l  latitude  the  words  will  allow  of,  and  as  a  disjoined  and  fepa- 
rate  claufe  from  the  former ;  confider  what  abfurditics  we  mud 
run  into  that  way.  All  acls  for  his  benefit  or  relief  are  made 
Void;  ^d  therefore  I  cannot  but  think  thofe  words,  when 
ftretched  as  large  as  fome  people  would  have  them,  will  prevent 
even  a  fale  to  a  proteftant ;  fince  no  man  can  be  fuppofed  to  part 
with  his  eftate  to  a  ftranger,  but  in  view  of  fome  benefit  to  him- 
felf.  But  I  hope  it  will  never  be  pretended,  that  the  parliament 
defigned  any  fuch  thing  by  that  expreflion,  when  it  is  evident 
the  ftatute  was  calculated  to  enforce  and  oblige  papifts  to  fuch 
a  fale. 

Bat  If  we  muft  interpret  the  word  purchafi  here,  not  according 
to  common  underftanding,  (which  one  would  imagine  afts  of 
parliament  were  mod  calculated  for)  but  in  its  legal  fenfe,  in  op- 
pofition  to  taking  by  defcent ;  yet  then  I  fay,  the  Earl  ^vas  feifed 
under  this  recovery  much  more  in  the  way  of  a  defcent  than  a 
purchafe.  For  this  purpofe  it  is  to  be  obfer\'ed,  that  by  the  firft 
fettlement  Sir  Francis  became  tenant  for  life,  with  a  reverfion  in 
fee  to  himfelf  after  the  eftate-tail,  of  which  the  late  Earl  was 
feifed  before  his  fuffering  the  recoveries,  fliould  be  fpent.  This 
reverfion  in  fee  defcended  on  the  late  Earl  at  the  fame  time  the  eftate- 
tail  came  to  him,  and  he  continued  feifed  of  both  till  the  recovery.  [  274  3 
Now  what  efFeci  had  the  recoveries  on  thefe  eftates  ?  why  as  to  . 
the  tail,  it  cxtinguifhed  that,  but  could  not  touch  the  fee ;  the 
confequence  of  which  was,  that  all  the  injpediment  being  re- 
moved, he  was  then  in  poflefEon  only  of  that  ancient  reverfion 
m  fee,  which  defcended  to  him  from  his  grandfather.  4  Mod. 
I.  the  cafe  of  Syminonds  v.  Qidmore.  Tenant  in  tail  with  a  re- 
verfion in  fee  makes  a  leafe  not  warranted  by  the  ftatute,  and  dies, 
the  ifiue  before  entry  levies  a  fine ;  and  it  was  held,  that  the  leafe 
was  good,  for  this  reafon,  becaufe  the  tenant  in  tail  by  levying 
the  fine  did  not  carry  off  the  eftate-tail  fo  as  to  avoid  the  leafe,  but 
only  extlnguiflied  it,  and  fo  was  in  as  heir  at  law  to  his  father  of 
his  reverfion  in  fee,  and  muft  therefore  take  that  eftate  together 
with  the  father's  charge  upon  it. 

Now  fuppofe  the  late  Earl*s  father  had  made  fuch  leafe  and 
died,  and  the  Earl  before  entry  had  fuffered  a  recovery,  would 
not  this  have  let  in  his  fatheiP's  incumbrance  ?  or  can  there  be 
any  difference  whether  the  tail  be  extinguiflied  by  fine  or  reco- 
very ?  Whatever  a£l  it  is,  that  by  removing  the  intermediate 
eftates^  lets  in  the  reverfion,  it  is  exactly  the  fame  thing :  the 

U  4  incumb'ances 
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incumbrances  on  that  rcvcrfion,  and  the  incidents  to  it,  muft  be 
let  in  too.  And  therefore  if  the  Earl  had  been  originally  feifed 
>v  parU  maternal  he  would  have  been  in  of  the  fee  on  the  reco- 
very on  the  fame  fide  (3), 

Common  recoveries,  it  is  well  known,  are  only  as  common 
aflurances,  to  be  interpreted .  in  the  fame  manner,  and  to  con- 
vey a  title  in  the  fame  condition,  as  other  conveyances  do.  Now 
if  one  feifed  in  fee  enfeoffs  J,  S.  to  the  ufe  of  himfclf  for  life, 
remainder  to  the  ufe  of  the  fcoflee  in  fee  •,  the  feoffee  is  in  only 
by  way  of  remainder,  and  not  of  the  reverfion  as  of  the  refiduc  of 
the  eflate  which  was  in  him  as  feoffee,  i  Iff/i.  22.  ^.  Dy^r 
361. 

The  law  looks  upon  the  deed  to  lead  the  ufes  and  recovery  as 
botli  together  making  one  conveyance  -,  and  therefore  when  it 
happened,  that  the  perfon  to  whom  a  conveyance  was  made,  in 
order  to  make  a  tenant  to  the  pracipey  was  alfo  leiTee  for  years  of 
the  fame  land ;  it  was  adjudged  in  the  cafe  of  Fountain  v.  Cooie^ 
I  Mod.  107.  that  the  leafe  was  not  extinguifhed,  as  it  would 
have  been  in  any  other  cafe ;  becaufe  the  law  confiders  the  reco- 
very with  all  its  appurtenances  but  as  one  conveyance,  and  each 
of  the  inftruments  to  bring  it  about  but  as  part  of  it. 

What  I  have  been  faying  now  to  prove  that  Earl  Janifs  was 
in  under  the  recovery  rather  by  defcent  than  by  purchafc,  is  fup- 
pofing  it  to  be  true,  that  all  are  feifed  of  their  eftatcs  cither  by 
defcent  or  purchafe.  But  indeed  I  think  there  is  another  way  of 
r  27-  ]  coming  to  an  eftate,  and  that  is  by  operation  of  law  (4),  as  in 
the  cafes  of  tenant  by  the  courtefy,  dower,  and  the  lord  by 
cfcheat :  in  each  of  which  there  is  nothing  either  of  purchafe  or 
defcent,  but  the  law  cafls  the  eftate  on  the  hufband,  the  widow, 
and  the  lord,  without  any  aft  of  their  own,  or  prior  feifin  of 
their  anccftor-  And  under  this  rank  perhaps  we  may  place  the 
eftate  gained  by  the  late  Earl  under  the  recovery:  he  is  not  feifed 
of  any  new  or  really  diflorent  eftate  from  his  firft  tail,  for  the 
tail  and  fee  are  in  law  equal  eft.ites,  and  therefore  capable  of 
being  exchanged,     i  Ro/J.  Abr.  813.     But  by  the  means  of  this 


(3j r/</<r the didin^lion upon  this  (4)  Vide z Black,  Com,  201.  241. 

point,  Martin  v.  Strachttti,  poft^  244.  Note  (2)  to  Harg.  and  But. 
Ii79.  Roc  v.  Bald-were,  5  Term  Co,  Lift,  fol.  18.  ^.  which  agree 
Ht'f,  104.  in  this  obicrvation  conccrnin|;  the 

inaccuracy    of    Littleton's   defini* 
tion  §  12.     But  k^  p^Jl.  z-jj, 

recovery 
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recovery  the  operation  of  the  law  has  new-moulded  it,  and  put 
it  in  a  different  form>  from  what  it  was  before. 

The  fum  of  what  I  have  faid  under  this  head  is,  that  he  is* not 
in  by  purchafe  (taking  it  in  the  legal  fenfe)  which  is  prevented 
from  having  an)  effe£l  by  the  ftatutc :  but  he  is  in  either  by 
defcent  or  operation  of  law;  both  which  are  confeffcdly  not 
within  the  ftatute. 

But  then  the  objeftion  recurs  from  the  latter  words  of  the  fta- 
tute, which  fay  they,  are  general,  and  extend  to  his  own  a£ls, 
that  the  law  doth  not  regard  from  whence,  but  to  whom  the 
cftate  comes ;  and  therefore  let  the  act  be  done  by  the  papift 
Iiimfelf,  or  by  any  other ;  if  thereby  any  cftate  or  benefit  accrues 
to  the  papift,  it  is  made  void. 

But  firft,  had  the  ftatute  intended  the  papift's  own  a£ls,  it 
would  have  been  natural  to  have  mentioned  any  afts  fuffercd  or 
done  hy  him,  whereas  the  words  only  to  oifor^  which  can  ne- 
ver include  by ;  for  to  is  no  more  than  to  bhnfelfj  2inAfor  implies 
to  another  for  himfelf. 

But  in  the  next  place,  let  us  conGder  tlie  confequences  of  fuch 
an  extenfive  conftruftion.  The  acl  fays,  "  Any  thing  done  for 
**  the  benefit  or  relief  of  a  papift  (hall  be  void."  Now  let  thofc 
words  be  but  underftood  in  their  full  extent,  to  mean  all  acts 
done  by  himfclf  or  others  in  relation  to  his  eftate,  tliat  are  for 
his  benefit  \  and  I  may  venture  to  fay,  they  will  not  leave  him 
even  the  leaft  mark  of  ownerftiip  in  that  v,  hich  is  confefiedly  his 
own  land.  Plowing  and  fowing,  making  leafes  (which  infants 
arc  allowed  to  do  as  what  is  beneficial  to  them)  mortgaging, 
though  to  a  proteftant,  or  felling  in  order  to  raife  money  to  re- 
deem himfelf  from  flavery,  will  all  come  within  the  comprehen- 
five  meaning  now  fct  up  of  the  words  benefit  and  relief  \  for  jiot 
one  of  thefe  a£ls  but  are  in  fome  meafure  done  with  a  profpe£I: 
of  his  benefit  or  relief. 

I  mention  thefe,  not  as  things  infifted  on  in  termmls^  but  what  r  276  1 
niuft  follow  as  a  confequence  of  leaving  the  main  defign  of  the 
ftatute,  to  find  out  an  expofition  moft  to  the  embarraflincnt  of 
papifts.  For  I  am  bold  to  fay,  the  Parliament  never  thought  of 
carrying  matters  to  fuch  a  length :  nor  can  it  be  imagined,  that 
a  papift  tenant  for  life,  with  a  power  of  committing  wafte,  is  by 
this  a£l  debarred  from  fo  doing,  and  made  incapable  of  digging 
mines,  cutting  ftone,  and  the  like,  and  yet  this  is  a  ftrongcr  cafe 
tlian  ours,  fince  it  is  to  the  diftierifon  of  the  revcrfioner. 

Agriculture 
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Agricultutc  IS  much  favoured  and  encouraged  by  the  kw^ 
whereas  we  are  now  inventing  a  method,  how  all  tbc  lands  in 
the  hands  of  papifts  muft  lie  for  ever  uncultivated. 

The  cafe  mod  relied  on  by  the  counfcl  for  the  pubKck  was  that 
(4)2F.Wm8.4.  of  Roper  V.  Raddiffe  (^),  which  was  adjudged  upon  an  appeal  to 
9  Mod.  167.  ^^  Houfe  6f  Lords,  where  an  eftate  was  dcvifed  to  be  fold  for 
JO  Mod.  89.230.  payment  of  debts  and  legacies,  and  the  furplus  to  go  ta  a  papift; 
1  Bro.  P.  c.  and  tlie  devife  of  the  furplus  was  held  void  upon  the  prefent  fta- 
450.  s.  c.         xxxXj^^  as  being  an  intereft  and  profit  out  of  lands. 

Bat  I  muft  own  my  inability  to  find  how  that  cafe  has  any  re- 
lation to  this  before  us :  I  am  fure  it  is  very  confident  with  my 
interpretation  of  the  .word  purchafe :  it  was  an  intereft  out  of 
land,  not  his  own  but  another's  :  and  this  was  fuch  a  profit,  as  gave 
him  as  full  a  power  over  the  land,  as  if  it  had  not  been  direded  to 
be  fold,  but  devifed  to  him  chargeable  with  debts  and  legacies ;  for 
he  might  (if  a  proteftant)  have  came  into  a  court  of  equity,  and 
compelled  the  truftees  to  convey  to  him  on  payment  ojf  the  debts 
and  legacies :  tliis  therefore  was  to  ail  intents  a  devife  of  another's 
Ante  273.         land,  which  I  have  before  admitted  to  be  within  the  ftatute* 

But  fay  they,  confider  what  you  are  doing :  are  not  you  giving 
a  papift  tenant  in  tail  in  pofleflion  a  power  to  bar  a  proteftant  rc- 
jnainder-man :  and  does  not  this  tend  to  keep  the  land  amongft 
the  papiih,  inftead  of  drawing  it  to  the  proteftants  ?  Dbes  not 
this  enable  the  anceftor  to  keep  the  heir  fieady  to  his  own  reli- 
gion, for  fear  of  being  difinherited  ?  And  is  not  this  a  ftrength* 
cning  of  the  popifli  religion  ? 

To  this  I  anfwer :  That  it  is  but  a  vain  terror,  and  can  follow 
no  more  this  v.-ay,  than  that  which  is  admitted  on  all  hands  would 
have  been  good.  For  did  not  every  body  agree,  that  if  tlie  reco- 
very, inftead  of  being  to  the  ufe  of  Earl  James  in  fee,  had  been 
immediately  to  the  ufes  declared  by  the  fubfequent  fettlcment, 
1-2-71  ^hen  every  thing  would  have  been  right,  and  as  it  fliould  be  ? 
And  where  is  there  any  eilential  difference  between  the  two  me- 
thods of  new-moulding  the  eftate  ?  The  argument  of  mifchief 
holds  botli  ways :  nay  it  is  univerfal  in  one,  and  but  particular 
in  the  other ;  for  I  am  apt  to  think  no  body  who  has  the'  fettling 
of  Roman  catholick  eftates  for  tlic  future  will  ever  follow  the 
precedent  of  this  cafe. 

Whether  this  recovery  was  fufFered  really  in  order  to  make  the 
fcttlement  on  marriage,  or  whether  we  can  take  notice  of  it  as 
fuch,  I  do  not  think  it  very  material.  It  is  true,  it  is  not  ex- 
prefsly  averred  to  have  been  for  that  purpofe,  but  yet  there  is 

.  te/Hrmnium 
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UjUmdnium  ni  that  it  was,  for  the  Durham  recovery  was  19  Junt 
17 1 2,  and  the  releafe  is  dated  the  23dy  which  was  as  loon  as  a 
letter  could  come  to  London  to  (ignify  that  the  recovery  was  fuf- 
fered. 

Upon  the  whole  I  am  of  opinion,  it  never  was  the  intention 
of  .the  Legiflature,  to  deprive  Earl  James  of  any  right  he  had  to 
his  own  eftate.  Being  tenant  in  tail,  he  had  a  right  to  fufTer  a 
recovery  and  new«mould  his  eftate*  He  has  done  fo,  and  raifed 
a  good  right  in  Mr.  Ratciiffe^  whofe  claim  I  think  was  well 
founded,  and  ought  to  have  oeen  allowed. 

Mr.  Juftice  Fortefcue\  argument*    I  (hall  make  two  queftions  Mr.  Juftlcc 
in  thb  cafe,     i .  Whether  this  conveyance  is  a  purchafe  within  '^*''''^«'»  •«I«- 
the  ^Gt.     2.  If  it  fhould  not  come  under  that  Arid  notion  of  the 
word  purchafey  whether  it  is  not  afft^^ied  by  the  latter  pan  of  the 
ftatute,  which  fpeaks  of  all  ads  fuffered  and  done  to  or  for  the 
benefit  or  relief  of  ^  papift. 

As  to  the  firft ;  I  take  it  for  granted,  that  he  who  takes  by 
purchafe,  is  a  purchafer ;  and  the  confideration  is  not  material, 
as  has  been  allowed  by  my  brother  \  and  in  the  cafe  of  Roper  v* 
Radcltffe  it  was  agreed,  that  there  was  no  diftinftion  between 
taking  by  purchafe  and  being  a  purchafer.  Let  us  then  fee 
irhat  it  is  to  take  by  purchafe.  Litt.  $•  12.  fays.  He  takes  by 
purchafe,  who  comes  to  lands  by  his  own  a£t  ;.nd  agreement, 
and  not  by  dcfcent.  The  oppofition  bct\*'een  purchafe  and 
defcent,  is,  that  the  former  is  the  ef}e£l  of  a  man's  own  ad ; 
fhe  latter,  the  a£t  of  law,  without,  and  perhaps  againft  his  own 
ad*  The  meaning  of  defcent  is  not  confined  to  that  particular 
cafe  where  lands  come  down  from  the  anceftor  to  the  heir  *,  but 
wherever  the  freehold  is  veiled  in  any  perfon  by  the  a£t  and 
courfe  of  law,  fuch  perfon  is  in,  in  nature  of  a  defcent.  i  hift. 
\Z.h.  I  mult  therefore  differ  from  my  brother  as  to  his  notion  Ante  275.  poft. 
of  tenant  by  the  courtcfy,  dower  and  efcheat.  Tenant  by  efcheat  *'** 
is  faid  to  come  in  as  heir,  in  loco  haredis.  Bro.  Efcheat  33.  where 
the  lord's  taking  by  efcheat  is  put  upon  the  fame  foot  with  the  [  278  j 
Jieir's  taking  from  his  anceftor. 

The  fame  is  to  be  faid  of  tenant  in  dower  and  by  the  courtefy : 
and  I  never  till  now  heard  of  that  third  fort  of  taking  eftates, 
which  my  brother  calls  taking  by  operation  of  law,  as  diftin- 
guifhed  both  from  a  purchafe  and  a  defcent  (5).  Lord  Coke 
indeed  does  mention  a  third  fort  by  creation,  but  that  is  foreign 


(5)  Fid$  anteu.  (4). 
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to  our  cafe,  and  may,  bcfides,  be  very  properly  referred  to  the 
head  of  purchafe. 

If  tlie  a£l  of  law  concurs  with  the  aft  of  ihe  party,  it  is  a  pnr- 
chafc.  If  the  aft  of  law  only  works  the  veiling  of  the  edate,  it 
IS  then  a  taking  by  defcent.  This  is  the  cafe  of  the  recovcror. 
He  is  in,  it  is  true,  by  operation  of  law,  but  his  own  aft  is  that 
which  fiift  gave  motion  to  it,  and  confequently  he  is  in  by  pur- 
chafe. No  one  would  doubt  where  the  recovery  is  to  the  ufc  cf 
a  third  perfon,  but  that  he  is  in  by  purchafe,  and  yet  he  too  is 
equally  in  by  operation  of  law.  The  htc  Earl  then  was  within 
the  cxprefs  words  of  Littletony  for  he  not  only  took  by  operation 
of  law,  but  in  conjunftion  witli  hi&  own  aft  and  deed  executed* 

But  we  are  told,  this  is  only  the  legal  fenfc  of  the  word :  there 
is  another  vulgar  fenfe  more  intelligible  to  the  underftanding  of 
the  generality  of  tlie  world,  and  the  llatute  is  to  be  intended  in 
tliat  fenfe. 

I  muft  own  this  is  the  firft  time  I  ever  heard,  that  Judges  are 
to  lay  a  fide  the  legal  fenfe  of  a  law,  and  run  about  to  find  the 
meaning  in  which  it  13  received  by  rufticks  and  plebeians*  The 
word  purchafe  has  a  known  fignification,  in  which  it  ha$  con- 
ftantly  been  ufed  by  lawyers  without  any  variadon  :  and  I  can 
never  fuffer  myfelf  to  go  from  that,  without  an  exprefs  direftion 
in  the  body  of  tlie  ilatute. 

It  is  faid  this  is  not  a  purchafe,  why?  becaufe  he  took  no 
new  eflate,  but  was  in  only  of  his  ancient  ufe.  What  eftate  had 
he  before  the  recovery  ?  Only  an  eftate-tail  with  a  diftant  re- 
mainder in  fee,  after  fcveral  intermediate  remainders  in  tail  to 
the  fccond,  third,  and  other  fons :  what  eftate  has  he  now  by 
the  recovery  ?  One  fingle  fee  fimple  in  pofTeffion ;  that  is,  the 
feveral  particul-ar  eflatcs  that  were  before  partly  in  him  and  partly 
in  others,  are  now  joined  together,  and  made  one  in  him  aJone. 
f^'tou^^^*  Now  can  any  one  fay,  that  the  whole  is  the  fame  with  fomc  of 
its  parts  ?  Or  that  be  has  the  fame  ellate  now  he  has  every  thing 
in  liim,  as  he  had  when  others  Ihared  it  widi  him  ? 

r  270  1  But  then  again  the  objeftion  if  altered,  and  we  arc  told,  tliat 

the  recovery  only  removes  the  impediments,  and  leaves  him  in, 
juft  as  he  was  at  firft.  Be  it  fo ;  he  ftill  gains  a  new  heredita- 
ment, which  he  had  not  before ;  and  it  amounts  to  the  fame 
thing,  whether  this  is  eftefted  by  taking  away  the  incumbrance, 
or  adding  fomcthing  new.  In  numbers  every  one  knows  the  re- 
moving a  fubtraftion  is  making  an  addition. 

But 
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But  to  prove  that  he  was  in  of  his  old  eftate  in  fcc-fimple,  fe- 
vcral  cafes  have  been  cited.  The  cafe  of  a  feoiFment  to  the  ufc 
of  the  feoffor  for  life,  remainder  to  the  feoffee  in  fee,  is  very 
little  to  the  purpofe.  It  is  grounded  on  what  is  faid  in  i  Injl. 
23.  that  whoever  is  feifed  of  an  eftate,  has  both  tlie  eftate  of  the 
land,  and  aifo  the  ufe  or  the  right  to  take  tlie  profits ;  and  there- 
fore fo  much  of  the  ufe  as  he  does  not  difpofe  of,  continues  ftill 
in  him  as  hie  old  eftate,  and  fo  fliall  go  to  the  part  of  the  mother 
from  whence  the  eftate  originally  moved.  But  all  this  goes  on 
the  fuppofition  of  a  prefent  fee-fimple  in  tlie  feoffor,  which  in 
our  cafe  is  remoftd  to  a  great  diftance,  after  tlie  determination 
of  feveral  other  eftates. 

Another  cafe  urged  with  as  little  reafon,  is  that  of  Symmondt 
▼•  Ctidtfwre  \  where  tenant  in  tail  witli  an  immediate  reverfion  to 
himfelf  in  fee  makes  an  unwarranted  leafe  and  dies,  the  illue  be- 
fore entry  levies  a  fine  *,  and  held  he  ihall  not  now  avoid  the 
leafe.  But  this  is  diftinguifiied  from  the  prefent,  cafe  by  the 
fame  difference  as  the  former :  the  reverfion  in  fee  was  imme- 
diately in  him  after  his  eftate-tail,  fo  that  he  really  had  the  whole 
eftate  in  the  land  in  himfelf,  only  it  was  cut  into  two  parts. 
But  here  the  eftate-tail  in  poffefEon  and  the  fee  in  reverfion  arc 
disjoined  by  the  intermediate  remainders  in  other  perfons,  who 
confequently  take  off  part  of  the  whole  inheritance.  All  that 
this  cafe  amounts  to  is  only  to  prove,  that  where  a  man  has  two 
eftates  in  him,  a  leafe  which  he  makes  is  iffuing  out  of  both,  and 
tlierefore  when  one  of  them  is  fpent,  or  any  ways  removed,  it 
fiiali  be  ferved  out  of  the  other. 

A  cafe  was  cited  upon  the  argument,  where  tenant  for  life 
with  contingent  remainder  in  tail,  remainder  to  the  tenant  for 
life  in  fee,  makes  a  feoffment  to  the  ufc  of  himfelf  in  fee ;  and 
held  that  this  ufe  in  fee  was  only  his  old  eftate.  Now  there  is  no 
doubt  but  that  this  muft  be  his  old  eftate,  for  he  was  all  along 
feifed  of  the  fee-fimple,  liable  only  to  be  opened  upon  a  contin- 
gency :  all  that  the  feoffment  did,  was  making  the  contingency 
impofEble  ever  to  happen,  and  fo  incapacitates  the  perfon  who 
was  to  be  the  taker ;  but  this  makes  no  addition  to  the  eftate;  it 
only  makes  that  eftate  abfolute  in  the  tenant,  v/hich  before  was  r  280  ] 
liable  to  be  broke  in  upon  and  interrupted. 

Wlien  a  fee-fimple  conditional  and  an  abfolute  one  meet,  tliey 
are  confolidated.     Hob.  223.     Salk  338. 

The  cafe  of  the  Earl  oi  Lincoln^  Shoiv.  Ptirl,  Cafes  154.  is  ftronger 
than  this.  There  lidtvard  Earl  of  Lincoln^  feifed  in  fee  made 
his  will,  and  devifed  the  lands  in  qucftion  to  the  plainti  Jj  after- 
wards by  leafe  and  rclcafc  he  conveyed  them  to  tlic  ufc  of  himfelf 

ia 
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in  fee  tili  an  intended  marriage  (hould  take  effed,  and  then  to 
the  common  marriage  ufes.  The  marriage  nerer  took  cBc&f 
and  he  died  >vithout  ifliie  or  other  difpofition  of  the  premifles* 
The  queftion  in  Chancery  was,  whether  this  conveyance  was  a 
revocation  of  the  will,  and  held  there  to  be  fo  :  and  the  decree 
was  affirmed  in  the  Houfe  of  Lords^  becaufe  the  eftate  in  fee 
eained  tyy  the  conveyance  was  not  the  old  eftate  which  the  Earl 
had  in  him  before,  it  being  limited  after  a  diflerent  manner^  and 
to  be  determined  on  a  certain  qualification.  Now  if  this  variation 
of  the  eftate  was  fufficient  to  deftroy  his  old  eftate,  and  put  him 
into  a  new  one ;  there  b  much  more  reafonAere,  the  late  Ear! 
of  Derweniwater  (hould  be  adjudged  in  of  a  new  eftate,  when  it 
is  agreed  here  is  an  alteration  of  his  eftate,  and  it  is  fo  great  as 
to  vary  the  very  courfe  of  defcent,  which  is  certainly  a  marl  of  a 
different  eftate. 

It  h^s  been  faid,  here  is  a  vendee  without  a  vendor :  but  this 
is  only  a  gingle  of  words.  In  the  cafe  of  a  deinfe,  there  is  a 
furchafcy  as  my  brother  admits,  but  nothing  of  a  vendor  in  the 
cafe.  If  the  words  vendor  and  vendee  cannot  be  made  ufe  of^ 
the  law  fupplies  other  relative  words  that  are  as  much  to  the  pre- 
fent  purpofe ;  there  is  devifor  and  devifee,  arid  in  our  cafe  I  do 
not  fee  why  recoveror  and  recoveree  may  not  be  ufed,  which^  may 
anfwer  the  fame  end,  and  be  applicable  according  to  the  diflerent 
kinds  of  purchafe. 

In  fuppofition  of  law  the  recoveror  is  in  by  purchafe :  he  has 
gained  an  eftate  from  the  tenant  in  tail,  which  he  had  not  be- 
fore, and  tlie  tenant  in  tail  has,  by  intendment  of  law,  a  recom* 
pence  in  value  for  it;  and  the  fee,  which  is  recovered,  is  nothing 
of  that  eftate  which  was  in  the  tenant  in  tail  (6) ;  it  is  not  derived 
.  from  him,  nor  can  tlie  recoveror  make  his  title  under  him.  This 
appears  evidently  from  the  ftatute  of  7  H.  8.  r.  4.  which  was 
made  on  purpofe  to  remove  an  inconvenience  that  arofe  from 
this  want  of  privity  between  the  recoveror  and  the  tenant  in  tail. 
By  that  ftatute  the  recoveror  has  power  given  him  to  avow  and 
juftify  for  the  rents,  fer\'ices,  and  cuftoms  refcrvcd,  in  the  fame 
mariner  as  the  tenant  in  tail  might  have  done,  which  fuppofes  he 
[  aSl  ]  could  not  have  done  fo  before :  and  that  ftatute  had  been  ufelefs, 
if  the  recoverors  had  been  in  of  the  fame  eftate  which  the  tenant  in 
tail  had  before,  for  then  according  to  Dofl*  ^  Stud*  c*  26.  Co.  Utt. 
104.  he  might  avow  and  juftify  under  his  title.  But  the  reco* 
verors  do  not  affirm  the  pofTeflion  of  the  tenant  in  tail,  from 
whom  they  recover,  nor  claim  by  him ;  but  rather  difaffirm  and 
deftroy  his  eftate ;  and  therefore  they  cannot  allege  any  conti- 

(6)  FU$  pofl.  291,  296,   179,  and  the  authorities  there  Qited  cmitrs. 

nuance 
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nuance  of  their  title  by  him.  So  that  the  recoverdrs  do  not  come 
in  by  the  per  or  cm^  but  in  the  poft^  and  confequently  are  feifed 
of  a  very  different  eftate  from  the  tenant  in  tail. 

The  reafon  why  the  remainder-man  has  no  part  of  the  recom« 
penfe  in  value  upon  a  recovery  isj  becaufe  that  recompenfe  is  a 
fee,  upon  which  no  remainder  can  be  limited. 

To  conclude  this  head,  I  think  if  the  old  fee  cannot  take  place, 
fo  as  to  make  him  tenant  in  tail  at  the  time  of  his  attainder ;  thea  . 
die  new  one  muft,  whjich  I  hold  to  be  a  purchafe^  and  as  fuch 
made  vend  by  the  a&. 

But  as  to  the  fecond  point,  whether  the  eftate  of  the  late 
Sari  be  not  within  the  latter  part  of  the  ftatute,  an  intereft  arifing 
to  him  by  virtue  of  fome  zQ.  or  thing  had,  done,  or  fufiered  for 
his  benefit* 

It  has  been  fald  by  my  brother  Page,  that  this  latter  claufc 
ought  to  be  tied  up  to  the  former,  and  as  intended  to  take  in  no- 
thing more  than  what  was  before  comprehended  under  the  word 
puTcbafe* 

But  firft  here  are  no  words  by  which  this  is  referred  to  the 
foregoing  part.  In  the  next  place  I  muft  obferve,  that  the  latter 
words  are  more  general  than  the  former  \  and  though  fometimes 
fubfequent  particular  words  do  reftrain  more  general  ones  that 
precede,  yet  I  never  heard  that  general  ones  that  come  after  were 
reftrained  by  particular  ones  that  preceded.  Should  we  interpret 
this  ftatute  in  the  manner  my  brother  Is  contending  for,  w« 
ihould  render  the  moft  common  form  of  fpeaking  and  writing 
vain,  where  a  pcrfon  that  would  take  in  every  thing  begins 
with  enumerating  particulars,  and  then  left  any  thing  ihould 
have  efcaped  him  adds  the  moft  general  words  he  can  think 
of  to  fupply  all  polBble  deiiciencLes. 

The  firft  claufe  dlfablcs  the  party  to  purchafe,  and  the  fecond 
makes  all  eftates,  &r.  for  his  benefit  void.  But  if  the  latter  words 
are  to  fignify  purchafes  only,  there  could  have  been  no  need  of 
them,  it  being  precifely  the  fame  tiling  to  difable  the  party  to 
purchafe,  and  making  his  purchafe  void.  1  fliall  give  you  two  ■-  «  • 
inftances  of  this  :  the  firft  is  Rex  v.  Corporation  of  Portfmouthf  on  "* 

the  13  Car.  2,  r.  I.  §  12.  which  enadts,  That  no  pcrfon  (hall  be 
ele£led  into  any  office,  that  fiiall  not  have  taken  the  facrament ; 
and  every  pcrfon  elecied  fhall  take  the  oath,  and  in  default 
thereof  fuch  eledlion  fliall  be  void.  I  objefted  that  the  words 
in  default  thereof 'wtxc  to  be  underftood  only  of  taking  the  oaths, 
and  not  the  facrament  \  but  the  court  faid  tliat  could  do  us  no 

fervicc. 
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fcrvice,  bcctiufe  the  incapacity  of  being  defied  which  was  created 
before  in  thofe  who  had  not  received  the  facrament  was  the  fame 
thing  as  making  their  election  void,  and  fo  there  was  no  occafion 
f  Co»  66*  for  thofc  latttir  words.     The  other  inftance  is  that  of  Magdalen 

ihllege  cafe,  where  by  ftatutc  all  leafes  and  grants  by  that  college 
are  mide  void,  and  it  is  there  adjudged,  that  this  is  the  fame  thing 
as  difabling  them  to  make  any  grants  or  leafes. 

Icaneafily  admit  thefc  latter  words  to  be  explanatory  of  the 
,  former,  but  ftill  in  fuch  a  manner  as  to  carry  the  difability  far- 
ther than  thofe  did  :  for  the  legiflature  confidered,  that  there  were 
feveral  ways  by  which  papifts  might  come  to  eftates,  which  would 
not  come  under  the  notion  of  purchafc,  though  equally  within 
the  mifchicf  it  intended  to  remedy;  and  therefore  that  they 
might  be  fure  not  to  leave  any  part  of  the  danger  unguarded, 
added  thofe  latter  words^  in  order  to  take  in  all  which  the  former 
would  not* 

In  our  cafe  indeed*  the  ftatute  does  not  fay,  the  conveyance  to 
a  papilt  ihall  be  void,  but  the  ellate  (hall  be  fo :  this  amounts  to 
the  fame  thing,  as  a  leafe  to  a  monk  for  life,  remainder  over  in 
fee,  the  whole  deed  is  void,  bccaufe  it  can  have  no  effcft  unlefs  it 
pafles  the  particular  eftate,  that  being  necefTary  to  fupport  the 
remainder.  9  if.  6.  24.  b.  Bro.  Grants  133.  But  if  the  con- 
veyance can  have  another  efFeft,  the  deed  fliall  be  good  to  that 
purpofe,  though  the  particular  eftate  be  void :  thus  a  devife  to  a 
monk  for  life,  remainder  over  is  not  void  5  though  the  monk  can- 
not take,  it  (liall  be  good  for  the  remainderman.  But  in  the  prc- 
fent  cafe  the  recovery  itfcif  is  void,  becaufe  it  can  have  no  other 
cftedl  but  to  pafs  an  eftate  to  a  papift,  and  (ince  the  recovcrors 
cannot  take  for  his  ufe,  they  cannot  take  at  all. 

The  matter  tliercfore  may  be  reduced  to  this  dilemma.  Either 
the  eftate-tail  is  barred,  or  it  is  not  barred.  If  it  is  barred,  the 
fee  is  in  the  recovcrors,  and  the  fame  moment  in  Lord  Demvent- 
Kv^Ur.  K  it  is  not  barred,  then  the  tail  continues,  and  confe- 
<|uently  is  forfeited  by  his  attainder. 

My  brother  calls  this  a  relative  claufc,  but  I  can  find  but  one 
word  of  tliat  nature  in  it,^  which  is  fuch^  and  that  has  nothing 
[  ^83  J  \^  do  with  purchafers,  but  isufed  only  to  flicw  that  the  fame  pcr- 
fons  (papifts  I  mean)  arc  concerned  in  this  as  well  as  tlie  former 
claufc.  Indeed  there  arc  other  words  in  it,  which  can  have  no 
relation  to  purchafes,  fuch  as  the  words  tni/l  and  ft^ffered. 

It  was  f  lid  tlic  woxtXfts/ftred  may  be  underftood  of  fufiered  by 
cificihn ;  ihougli  I  fliould  allow  of  tliis,  yet  it  docs  not  follow 

that 
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that  k  docs  not  extend  to  common  recoveries  too.  In  truth  the 
word  is  applicable  to  both  cafes,  and  many  others :  as  in  Mag^ 
dalen  College  cafe,  where  the  words  of  the  ftatute  are  the  fame  as 
here,  and  held  that  a  fine  and  non-claim  is  within  the  word  fuf- 
fered  :  otherwife  it  would  be  to  nopurpofe  to  prevent  alienationSf 
if  by  fufiering  a  fine  to  be  levied,  and  five  years  to  pafs  without 
claim,  the  eftate  might  be  pafied. 

Now  let  us  confider  whether  the  intereft  gained  by  this  reco- 
very fuffered  by  Lord  Denventiuater  himfelf,  is  not  to  the  pur- 
pofes  of  this  acl  the  fame  as  if  he  had  gained  it  under  a  recovery 
fufiered  by  another.  I  think  it  is :  it  is  an  z(k  by  which  he  pro* 
cures  to  himfelf  a  larger  and  more  valuable  eftate  than  he  had 
before,  and  he  gets  it  too  by  taking  away  from  another  perfon^ 
as  Do£l.  V  Stud,  exprefsly  fays,  he  gets  what  he  has  from  the 
remainder-man.  It  makes  no  difference,  that  all  this  acqiiifition 
is  only  in  the  fame  lands  ^  for  a  larger  and  better  eilate  in  the 
fame  lands  is  all  one  in  this  refpe£b,  as  a  new  acquifition  of  new 
lands  from  a  ftranger.  Thus  where  one  devifed  lands  to  J.  S, 
for  life,  and  all  other  my  lands  to  B.  it  was  held,  jill.  28.  1  Lev^ 
2I2.  that  the  reverfion  of  the  lands  before  devifed  to  J.  5.  for 
life  pafled,  becaufe  a  further  intereil  in  the  fame  lands  was  con- 
ftrued  by  law  as  fo  much  new  land. 

Suppofe  the  remaindef-man  had  conveyed  his  right  to  the  late 
Earl  -,  can  any  one  doubt  whether  this  had  been  a  new  acquifi- 
tion witliin  the  ftatute  ?  Now  where  is  the  difference,  whether 
he  gains  the  fame  thing  by  his  own  a£^,  or  the  a£l  of  another  ? 
It  is  equally  in  both  cafes  a  new  hereditament,  which  he  has  ac-* 
quired  in  the  fame  lands,  and  that  is  the  fame  as  other  lands* 
a  rent.  2S6. 

It  is  faid  diat  this  ftatute  had  no  intention  to  take  any  thing 
away  from  the  papifts  which  they  had,  but  only  to  prevent  their 
having  any  more  land^,  and  that  to  fuffcr  a  recovery  is  a  power 
and  right  inherent  in  every  tenant  in  tail. 

To  this  I  anfwer.  The  ftatute  does  not  (nor  does  my  argument 
need  it  ftiould)  reftrain  a  papift  from  fufferinga  recovery  to  tlie 
nfe  of  a  proteftant.  But  whether  it  intended  to  take  away  this 
power  when  it  is  to  be  ufed  for  the  benefit  of  a  papift,  is  the 
queftion.  To  fay  there  is  no  exprefs  intention  to  prejudice  the  [  284  J 
prefcnt  right  of  papifts  to  their  eftates,  is  of  no  weight ;  becaufe 
whatever  is  comprdiended  under  the  general  incapacity  put  upon 
them  by  the  ftatute,  has  the  fame  force,  as  if  it  was  aAuallj 
named ;  and  I  think  I  have  proved,  that  the  prefent  cafe  is  fo. 

Vol.  I.  X  It 
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It  may  be  faid  that  the  parliament  intended  not  to  take  away 
any  light  from  protcftants,  but  yet  we  fecit  does,  for  it  prevents 
their  felling  to  a  papift^  who  may  offer  more  for  it  chananother. 
Cflo.  I.  c.  50.  So  in  the  flatute  i  Geo.  againfl  traitors,  it  was  far  from  the  prin* 
cipal  deGgn  of  that  flatute  to  injure  good  fubje£ls  and  protefl- 
ants,  and  yet  it  has  taken  away  a  real  interefl  from  them^  for  it 
vefls  all  eflates-taii  of  traitors  in  the  crown  in  fee,  whether  the 
remainder  or  reverfion  be  in  a  proteflant  or  a  papifl  \  it  is  the 
confequence  of  the  flatute,  and  it  cannot  be  helped. 

But  to  make  this  obje£lion  the  flronger,  it  is  faid,  that  this 
right  of  fuflPering  a  recovery  is  fo  clofely  conne£led  with  the 
very  eftate  of  a  tenant  in  tail,  that  it  cannot  be  taken  away  by  a 
condition. 

I  agree  fuch  a  condition  generally  is  void,  but  not  where  it 
reflrains  tlie  alienation  to  a  particular  perfon.  This  is  our  very 
cafe.  The  fufFering  a  recovery  is  left  open  for  the  ufc  of  pro- 
tcftants, but  refhained  only  as  to  a  particular  fort  of  perfons. 
Whether  a  recovery  by  a  papift  tenant  in  tail  to  his  own  ufc,  is 
not  one  (uffered  for  the  benefit  of  a  papift,  as  well  as  where  it  is 
fufFered  for  the  ufe  of  another  papift,  is  a  queftion  not  at  all  af- 
feftcd  by  this  objcdlion  :  nor  does  tlie  ftatute  fegard  whether  it 
htbyTL  papift,  as  my  brotlier  imagines,  but  if  it  be  to  or  for  a 
papift  it  is  fufficient. 

I  would  now  confider  whether  the  law  has  not  fome  known 
fpecies  of  incapacity,  under  which  the  cafe  of  the  papifh  upon  this 
itatute  may  ^  ranked.  I  think  it  has.  Capacity  and  incapacity 
topurchafe  havo  been  long  known  in  our  law,  and  fignified  cer- 
tain precife  conditions  or  circumftances  of  perfons,  which  lawyers 
have  been  at  no  lofs  to  determine.  When  this  flatute  therefore 
incapacitates  certain  perfons  to  purchafe,  it  muft  be  underftood 
to  put  them  into  the  fame  condition  in  this  refpe£l,  as  thofe  were  iu 
whom  the  law  formerly  took  notice  of  as  incapable  of  purchafing ; 
fuch  as  monks  and  other  religious  perfons.  And  the  parliament 
feems  to  have  had  their  eye  upon  thefe  fort  of  perfons,  and  to 
lead  us  to  make  this  comparifon,  in  ufing  the  fame  form  of  ex« 
prefhon  to  defcribe  the  incapacity  in  this  ftatute  which  is  made 
ufc  of  in  the  3 1  H.  8.  c.  6.  wluch  enables  monks  to  purchaf« 
-after  deraignment*  The  papifls  then  are  to  be  confidered  in  the 
fame  condition  as  monks,  and  as  fubftantia  non  reciptt  majus  out 
ffunusy  the  incapacity  to  purchafe  muft  be  equal  in  both :  and 
[  285  ]  confequently  he  can  no  more  take  an  eftate  by  virtue  of  a  com« 
mon  recovery,  by  whomfoever  fufiered,  than  a  monk  could  have 
taken  it. 

Ican« 
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I  cannot  imagine  how  the  clanger  of  pcTpetuities  comes  be  laid 
in  the  way.  No  body  pretends  that  a  recovery  to  the  ufe  of  a  pro- 
teftant  is  prohibited^  and  as  long  as  papifts  are  at  liberty  to  fuffer 
them,  thoQgh  with  that  limitation ;  they  may  mortgage,  they 
may  fell,  or  any  ways  load  their  eftates,  and  fo  carry  forward  the 
very  end  and  parpofe  of  the  Jlatute,  which  was  to  remove 
the  land  of  the  nation  out  of  popifli  hands,  by  obliging 
them  to  fell;  nor  is  this  any  real  damage  to  the  paplft  him- 
felf,  iince  though  he  parts  with  his  land,  he  has  an  equivalent 
for  it. 

It  has  been  faid  by  fome  of  the  counfd,  that  this  point  was  de- 
termined in  the  cafe  of  Thornby  v.  FUeUvood  (i):  but  this  objcc-  {})  Poft.  31I. 
tbn  was  never  made  in  that  cafe,  and  indeed  it  had  been  very 
impertinent ;  for  firft,  one  of  the  recoveries  in  that  cafe  was  be- 
fore this  ftatute ;  but  if  both  had  been  fmce,  it  could  not  have 
made  for  the  plaintiff;  becaufe  if  they  had  been  void,  it  would  have 
given  him  no  title,  for  then  Charles  Lord  Gerard  had  been  feifed 
in  tail,  and  the  heir  in  tail  is  now  living :  but  the  true  point  in 
that  cafe  is,  whether  Lord  Gerard  took  any  eftate  at  all,  fo  as  to 
enable  him  to  fufier  a  recovery. 

Another  obje£lion  has  been  made,  that  to  deftroy  this  recovery 
of  Lord  Derwentwater^  would  be  dangerous  to  many  proteftant 
purchafers,  who  have  come  in  under  fuch  titles.  But  whatever 
this  might  have  been  formerly,  it  is  now  removed  by  the  ftatute 
3  Geo.  cap.  1 8.  which  fecures  proteftant  purchafers,  and  looks 
backward  as  well  as  forward,  by  ena£iing,  <*  That  no  purchafes 
*<  made  or  hereafter  to  be  made  by  proteftants  of  papifts  (hall  be 
*<  impeached,  on  account  of  anyKlifability  tlie  papifts  were  laid 
"  under,  cither  by  i  Jac,  or  our  ftatute." 

Having  thus  anfwered  the  inconveniencies  urged  on  one  fide, 
let  us  now  fee  whether  there  are  no  unanfwcrable  ones  of  the 
other.  And  I  think  there  arc  :  for,  i.  To  eftablifh  this  recovery, 
is  to  give  papifts  a  power  of  cutting  off  proteftant  remainder-men, 
and  fo  far  taking  away  the  very  landed  intereft  of  proteftants* 
2.  They  will  be  able  by  this  means  to  turn  the  courfe  of  defcent, 
as  it  fluiU  ferve  the^urpofe  of  removing  the  eftate  out  of  a  pio- 
teftant,  into  a  popifh  line.  3.  They  will  have  a  power  of  making 
themfelves  tenants  in  fee,  and  upon  occafion  to  diftribute  free- 
holds in  a  county,  and  influence  the  ftate  of  our  legiflature  by  the 
votes  they  make  at  their  eleAIon.  4.  It  puts  the  heir  too  much 
in  the  power  of  the  anceflor,  who  may  make  ufe  of  his  liberty^ 
with  a  view  to  prevent  the  couATrGon  of  his  fucccflbr. 

X  2  Upon 
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Upon  the  whole  I  am  of  opinion^  this  recovery  is  witliin  the 
words  of  the  ftatute,  both  as  a  purchafe,  and  as  a  greater  and 
better  eftate  which  is  gained  from  the  remainder-man^  and  turns 
to  the  benefit  of  a  papift.  For  the  danger  can  never  be  the  kfsy 
where  he  gets  it  for  nothingi  than  where  he  pays  a  valuable  con- 
fideration.  If  it  be  within  the  words,  why  is  ic  not  within  the 
meaning  ?  Is  not  the  meaning  to  be  coUeaed  from  the  wordSf 
and  the  words  to  be  interpreted  according  to  law  ?  It  is  certainly 
right,  what  the  Judges  faid  in  Ropet's  cafe,  that  the  words  of  a 
ftatttte  are  to  be  taken  in  a  legal  fenfe,'  untefs  the  intent  appears 
to  the  contrary ;  and  to  fay  the  a6ls  of  a  ftranger  only  are  re« 
(trained,  and  not  of  the  papift  himfelf,  is  to  fpeak  without  any 
warrant  from  the  ftatute,  for  that  makes  no  fuch  difference,  but 
leaves  the  perfons  conveying,  all  upon  the  fame  foot,  widi  no 
otlier  regard  but  to  whom  it  is  conveyed. 

I  would  now  mention  fome  cafes  to  juftify  sgid  clear  my  opi- 
nion. Roptrs  cafe  1  apprehend  is  much  ftronger  than  this,  that 
was  a  devife  of  lands  to  truftees  to  be  fold,  and  after  payment  of 
debts  and  legacies  the  furplus  was  to  go  to  a  papift ;  and  it  was 
adjudged  in  the  Houfe  of  Lords,  that  this  dcvife  of  the  furplus 
was  void,  not  upon  account  of  the  poflibility  that  the  papift  might 
have  the  land  itielf;  for  in  fuch  cafes,  if  the  Chancellor  takes 
care,  that  the  truft  be  executed,  and  the  land  fold,  the  papift 
can  never  have  the  land,  and  in  h(k  the  land  was  fold,  when 
thatcaufe  came  into  the  Houfe  of  Lords;  fo  that  it  was  really 
but  a  pecuniary  demand :  but  becaufe  of  the  connexion  with 
land,  and  becaufe  it  might  draw  that  along  with  it ;  it  was  held 
to  be  within  the  ftatute.  And  in  the  prefent  cafe  here  is  a  greater 
and  more  valuable  iutereft  in  4and  gained  by  a  papift,  which 
makes  it  much  ftronger. 

Another  cafe  I  fliall  mention,  was  Humphrey^  cafe,  which  came 
out  of  the  Northern  circuit  to  be  argued  above.  Leflee  for  ninety- 
nine  years  yielding  rent  furrcndercd  to  a  papift  the  rcvcrConer  in 
fee  ;  and  held,  nothing  paffcd,  and  the  furrender  void.  It  was 
held  fo  by  my  liOrd  Chief  Baron  If^ard.  Now  I  would  obfervc, 
that  in  that  cafe  the  reverfioner  did  not  take  by  purchafe,  but 
tne  benefit  which  accrued  to  him  was  by  a  merger  of  the  term ; 
but  becaufe  it  was  an  enlargement,  and  a  bettering  of  his  eftate, 
it  was  held  to  be  within  the  ftatute.  And  where  is  the  difference, 
whether  his  eftate  be  enlarged  before  or  behind ;  by  the  addi- 
tion of  a  particular  eftate,  preceding  intervening  or  coming  after 
his  own  ?  The  only  thing  that  is  material  is  the  increafe,  anJ 
there  is  that  in  our  cafe,  as  well  as  in  the  other* 

To 
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To  conclude,  the  words  of  this  ftatute  are  general,  and  as 
large  as  could  be  contrived  to  take  in  all  conveyances,  and  to  ob- 
viate fuch  objedions  as  are  now  fet  up.  The  rule  of  law  in  con- 
ftruf^ion  of  thefe  ftatutes  warrants  the  taking  them  in  a  full  lati- 
tude,  for  its  being  a  penal  law  will  intitle  it  to  no  favour,  where 
religion  and  the  publick  are  concerned.  And  fo  it  was  refolvecl 
in  Foftet^s  cafe,  and  Magdalen  College  cafe.  The  ftatute  takes  in 
both  confideracions :  it  is  made  for  the  prefcrvation  of  church 
and  ftate,  and  therefore  is  to  be  carried  to  its  utmoft  extent. 

For  thefe  reafons  I  am  of  opinion,  ttat  the  claim  was  well 
difallowed,  and  confequently  the  decree  of  the  commilfioners 
ought  to  be  afllrmed. 

Mr.  Baron  Mountague*%  argument.     This  is  a  cafe  of  great  im-  Mr.  Baron^ 
portance,  as  it  is  on  the  conitru£iion  of  a  ftatute,  which  though  ^^^*"'*  "' 
made  twenty  years  ago,  has  never  yet  been  fully  confidered :  and 
it  is  of  difficulty  too,  becaufe  two  learned  Judges  have  already 
differed^  and  I  believe  I  (hall  differ  from  both  in  many  points. 

It  appears  that  at  the  time  of  fufFcring  this  recovery  there  was 
a  marriage  fettlement  on  foot,  and  it  is  evident  to  me,  that  the 
recovery  was  had  for  that  end.     Lord  Demventivaier  is  tenant  in 
tail  of  an  ancient  family  eftate  with  remainders  over.     When  a    • 
treaty  of  liiarriage  was  on  foot  between  him  and  Sir  John  IVehV^ 
daughter,  in  order  to  make  a  jointure  and  provifion  {or  the  mar* 
riage,  he  agrees  according  to  the  common  method  of  convey- 
ances,  to  make  a  tenant  to  the  praclpe  in  order  to  fuflfer  a  reco-  jf.  b.  He  ml. 
very,  and  declares  the  ufes  to  himfclf  for  life,  then  to  his  wife  for  ^*J^«*  ^^^  «^«» 
life,  remainder  to  the  claimant  as  firft  fon  in  tail.     Such  recoverv  ^  recowy  was 
was  had,  and  the  marriage  took  tSc(\ :  he  was  attainted  of  high  only  to  himfeif 
treafon :  and  the  queftion  is,  whether  the  eftate  is  forfeited,  fo  Ij^f^^^'^^jj^* 
as  to  exclude  the  firft  fon  of  the  marriage.  ^e,e  aftcrwaras 

declared  by  an 

For  my  own  part  I  think  the  matter  will  come  to  this  dilemma,  Jjj  j°jjjelr1t^ 
either  Lord  Derwentwater  took  by  virtue  of  this  fettlement,  or  he  the  Baron*t 
did  not.     If  he  did  take,  then  it  was  for  life  only,  and  he  could  ^»»w>le  arfument 
forfeit  nothing  but  an  eftate  for  life,  and  being  ckad,  the  claim-  ^^J^e^Xt* 
ant's  eftate -tail  muft  take  place.     If  he  did  not  take  by  virtue  of  ^. 
this  fettlement,  what  hindered  him  ?  The  ftatute,  fay  they,  of 
1 1  &  12  W.  3.  which  makes  him  incapable  ofpurchafing.     And 
if  fo,  then  nothing  was  in  liim  to  forfeit. 

The  only  way  of  avoiding  this  dilemma  is,  that  which  brother 
Forte/cue  has  taken,  by  faying  that  not  only  the  uGes  to  Lord  Der-  vide  poA.  19I 
Tventwater  himfelf  are  void,  but  the  whole   conveyance  is  void 
alfo  :  nihil  operatur  by  all  tliis :  here  has  been  a  bargain  and  fale 

X3  to 
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to  make  a  tenant  to  the  pracipe^  a  recovery  fu/Fercd,  ufcs^  de- 
clared, and  all  this  comes  to  nothing.  This  I  take  it  is  the  fourv- 
dation  of  the  judgment  given  by  the  commiflioners.  But  furcly 
he  that  confiders  the  words  of  the  ftatute,  which  fays  only, 
*^That  all  eftates  and  intcrcfts  for  a  papift  Ihall  be  void,**  but 
mentions  nothing  of  the  conveyance  itfelf,  cannot  be  of  that  mind. 
But  it  is  faid  it  amounts  to  the  fame  thing  in  the  prcfcnt  cafe ; 
for  if  the  ufes  made  are  void,  and  he  is  difabled  to  take,  and  fo 
the  conveyance  carries  nothing,  it  is  really  making  tlic  convey- 
ance itfclf  void :  and  the  cafe  of  a  monk  is  put  to  fupport  this, 
where  a  Icafe  to  him  for  life,  remainder  over,  is  void  as  to  the 
whole  conveyance  on  account  of  his  incapacity.  I  agree  it  is  fo 
where  the  conveyance  is  to  a  perfon  incapable  of  taking  ;  and  fo 
if  in  our  cafe  the  conveyance  had  been  to  a  papift,  this  might 
have  been  true  ;  but  here  are  fevcral  perfons  capable  of  takmg 
concerned  in  this  conveyance  :  there  are  feveral  remainders  over 
that  may  be  good,  fince  they  are  to  perfons  who  do  not  yet  appear 
to  be  papifts,  and  the  prefent  clainunt  is  young  and  may  become 
a  protcftant :  there  are  alfo  truftees  to  preferve  the  remainders 
from  the  ceafmg  or  forfeiture  of  the  particular  eftate.  So  that  I 
cannot  fee  that  Lord  Derweni water's  incapacity  will  make  the 
whole  conveyance  void,  when  it  may,  and  was  intended  to  fubfift 
for  other  purpofes  than  tliat  of  pafnng  an  eftate  to  a  papift. 

Let  us  conGder  this  whole  conveyance  particularly.  Here  is 
firft  a  bargain  and  fale  to  Faux  for  a  valuable  confiderationy  (viz* 
5  J.}  he  is  a  protcftant,  therefore  without  doubt  every  thing  is 
right  thus  far,  to  veft  the  eftate  in  him  and  make  him  tenant  to 
the  pt\znpe,  Suppofing  now  the  fubfequent  recovery  intirely 
void ;  the  eftate  then  remains  in  him.  This  appears  evidently 
from  Poultvr'i  cafe,  i  Co,  tliat  though  fuperftitious  ufes  arc  void, 
yet  if  a  penny  had  been  given  as  a  confideration,  it  would  be  fuf- 
ficient  to  pafs  the  eftate  abfolutely  to  the  feoffees  to  their  own  ufej 
otherwife  it  would  revert  to  the  feoffor.  In  our  cafe  the  confi- 
deration is  greater,  for  5  /.  was  aftually  paid.  And.  this  (hews 
that  the  ufes  to  a  papift  may  be  null,  and  yet  the  conveyance  not 
void. 

If  then  the  bargainee  is  fcifed  of  this  eftate,  it  muft  be  out  of 
Lord  Deru'cntwater  ;  and  it  cannot  be  otherwife,  Unlefs  the  pnt* 
dpe  be  iil  brought  .againft  Vaux. 

The  next  thing  is  the  recovery,  and  this  is  gained  by  one  Rid* 
liy.  He  too  is  a  protcftant  capable  of  taking,  and  confequently 
tlie  recovery  vefts  the  fee-fimple  in  him.  Should  now  the  ufes 
of  this  be  void,  the  confequence  would  be  that  Lord  Derwent-' 
water  would  gain  nothing  by  it,  and  it  would  make  him  incapable 

of 
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of  lofing  any  diing  alfo,  Cnce  all  the  eftate  he  had  13  paflcd  away 
to  others  already. 

Brother  Page  fays,  that  it  \t  the  right  of  tenant  in  tail  to  fufFcr  Ante  271. 
a  recovery :  I  agree  it  is  fo,  with  this  limitation,  that  no  a£t  of 
parliament  declares  his  fufFering  it  a  forfeiture,  as  in  the  cafe  of  a 
tenant  for  life.  But  how  comes  it  to  be  his  right  ?  It  is  the 
light  in  common  juftice  of  all  mankind  to  bring  a  precipe  when 
they  have  a  better  right  than  the  tenant  in  tail  \  and  when  the  re- 
covery pafles  againd  him,  it  is  becaufe  in  intendment  of  law  the 
demandant  has  the  better  right.  This  is  the  ground  of  the  judg- 
ment, and  this  is  the  true  reafon  of  its  being  a  bar  to  the  remain- 
der-man, as  well  as  to  the  tail.  The  demandant  recovers  a  clear 
fee-fimple  (on  which  no  remainder-man  can  depend)  without  any 
regard  to,  or  being  at  all  affefled  by  the  particular  limitations  of 
the  eftate  of  which  the  tenant  was  feifed.  All  the  dependants  on 
the  eftate  tail  can  have  nothing  to  fay  to  him,  who  comes  in  un- 
der the  recovery  paramount  to  the  tail. 

My  brother  who  argued  firft,  mentioned  the  cafe  of  Benfon  v. 
Hodfon  in  I  Mod.  but  did  not  make  ufe  of  the  point  refolved  by 
the  court,  but  only  the  faying  of  Lord   Hale  in  relation  to  reco- 
veries.    I  never  found  my  opinion  on  the  dicfums  of  reporters,  in 
which  they  are  very  apt  to  miftake  the  words  and  fenfe  of  the 
Judges  from  whom  they  take  them  ;  and  fo  it  feems  to  be  in  that 
cafe.     Lord  Hale  is  there  reported  to  have  faid,  that  the  recom« 
penfe  in  value  is  not  the  reafon  why  common  recoveries  are  bars, 
to  the  remainder-men,  but  becaufe  thofe  arc  conveyances  ex- 
cepted out  of  the  ftatutc  de  donis.     But  it  is  the  text  of  Lift.  J  6^Z. 
that  if  tenant  in  tail  fuffered  a  feigned  recovery,  the  iffue  might 
falfify  it  in  zfonnedon.     This  fhews  that  at  common  law  fuch 
recoveries  as  we  now  make  ufe  of  to  bar  eftates  were  not  known ; 
and  therefore  it  would  have  been  ridiculous  in  the  (latute  de  donis 
to  have  excepted  recoveries,  fince  common  recoveries  were  not 
ufcd,  and  recoveries  on  good  title  could  not  be  imagined  to  be  in- 
cluded.    If  ifluc  was  taken  on  the  difTeifin  alledged  in  the  writ  of 
entry,  and  found  for  the  demandant,  and  fo  the  recovery  on  « 
point  tried  ;  this  at  common  law  would  bar  the  ifTue,  there  lying 
an  attaint  againd  the  jury  j  though  where  it  was  by  default,  it 
would  not.     But  afterwards  another  middle  way  was  found  out^ 
and  favoured  by  the  Judges,  to  prevent  the  inconvenience  of  per« 
petuitics ;  and  tliat  was  where  the  tenant  in  tail  appeared  and 
vouched  over,  and  the  vouchee  made  default,  and  fo  there  was  a 
judgment  for  a  recompcnfe  to  one,  and  for  the  land  demanded, 
10  the  other.     This  judgment,  though  by  default,  and  without 
ifTue  tried,  was  held  a   bar^  on  account  of  the  recompcnfe  ia 
value. 

X4  My 
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My  brother  Pagers  notion  of  Ix)rd  DerHventwatcr^s  coming  in 
tinder  this  recovery  by  operation  of  law,  as  fomediing  diftindl: 
from  either  «  purchafe  or  defcent,  is  very  new  and  unconunon. 
One  of  his  inftances  of  an  cftate  pafTing  in  that  manner  U  the 
cafe  of  a  tenant  by  efcheat :  but  I  think  my  brother  Fortefcu^s 
opinion  is  right  as  to  that,  for  he  certainly  comes  in  by  defccnt, 
in  loco  karedis* 

But  why  is  not  this  taking  by  the  recovery  a  purchafe  ?  I  woo«< 
der  how  that  can  be  made  a  queftion  amongd  lawyers :  is  not 
this  the  very  point  in  Shelley*s  cafe,  where  old  Edward  Shelley 
is  adjudged  to  be  a  purchafcr  of  a  new  eftate,  by  fufiering  a  re- 
covery ? 

But  then  tlic  queftion  is.  Whether  this  be  a  purchafe  within 
the  meaning  of  the  ftatute  of  King  William  ?  As  to  that,  I  think 
I  need  not  enter  into  it,  becaufe  the  cafe  turns  upon  the  dilemnu 
I  mentioned  before. 

My  opinion  is,  that  the  conveyance  and  recovery  are  good, 
and  if  my  Lord  Derwenttvater  gained  any  eflate,  it  was  but  for 
life.  If  he  gained  none,  he  had  nothing  to  forfeit.  So  that 
taking  it  either  way  (he  being  now  dead)  the  commifGon^s  had 
no  right  to  feize  tliis  eftate,  and  confequcntly  tl^eir  decree  ought 
to  be  reverfed. 

j^    .  ^     ,         Mr.  Juftice  Tracy^s  argument.    I  am  of  the  fame  opinion  with 
aLrJumtat^^  ^    ^J  brother  who  argued  laft,  that  the  decree  of  the  conuniiliobers 
ought  to  be  reverfed* 

The  queflion  is.  Whether  the  recovery  be  void,  or  not  i  which 
depends  on  that  part  of  the  ftatute,  by  which  every  papift  is  dif- 
abled  to  purchafe  in  his  ovim  or  another's  name,  and  all  cftates, 
terms  and  intercfts  had,  done  and  fuffered  for  his  benefit  or  rc« 
lief,  are  made  void.  I  take  this  to  be  one  entire  claufe,  and  the 
latter  part  put  in  only  to  explain  and  enforce  the  former ;  and 
there  was  great  reafon  for  it.  The  firft  part  only  difables  papifts 
to  purchafe  lands,  but  not  interefis  or  profits  out  of  lands ;  and 
therefore  the  latter  was  neceflary  to  difable  him  to  purchafe  tliofe 
as  well  as  the  lands  thcmfclves.  But  if  the  latter  part  is  to  be 
conftrued  as  a  diftin£l  independant  claufe,  then  the  firft  part 
would  be  rttnclercd  wholly  infignificant ;  fince  the  latter  has  all 
that  the  firft  has,  and  much  more.  So  in  i  Jac.  i.  r.  4.  from 
whence  this  claufe  is  taken  :  pcrfons  paffing  or  fent  into  popifli 
feminaries  beyond  fca  arc  made  incapable,  as  to  themfelves  only, 
and  not  as  to  their  heirs,  of  inheriting,  purchafing  or  taking  any 
manors,  lands,  tffc,    *^  And  all  cftates,  terms,  and  interefts  made, 

"  fuffered 
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^  fttfiered  or  done  to  or  for  their  benefit  and  relief  ihall  be  void.^ 
Now  this  muft  be  taken  all  togedier  but  as  one  entire  claule^ 
for  otherwife  the  latter  part  will  be  a  repeal  c^  that  part  of  the 
foregolngj  which  makes  them  incapable  onlj  as  to  ^emfelves^ 
ahd  not  as  to  their  heirs. 

But  now  as  to  the  meaning  of  the  claufe  before  tis.  It  founds 
ftrange  to  me,  that  the  a£t  of  the  tenant  in  tail  himfiplf  on  his 
own  efiate  (hould  make  him  a  purchafer  of  it.  A  purchafe  I  take 
to  be  acquiptio  ret  aiterrus^  either  by  free-gift  of  the  former  owner, 
or  for  a  valuable  conGderation.  i  In/l.  18.  ^.  But  what  is  a  com- 
mon recovery  i  It  is  nothing  but  a  common  conveyancci  and  tl^e 
only  method  which  the  law  gives  the  tenant  in  tail  of  enjoying  his 
^ftate  in  its  full  latitude  ;  and  it  is  as  much  the  proper  conveyance 
of  a  tenant  in  tail,  as  a  feoffment  is  of  a  tenant  in  fee-fimple  (7), 
and  therefore  very  unlikely  to  be  reftrained  by  the  general  words 
of  a  ftatute.  I  think  it  could  not  be  the  intenti  fince  there  are 
no  exprefs  words  to  that  purpofe ;  and  I  am  the  more  inclined  to 
fuch  an  opinion  in  thiscafe,  becaufe  it  appears  to  me,  that  fucha 
reftrainty  inftead  of  promoting  any  end  of  the  ftatute,  ferves  to 
defeat  its  principal  defign. 

The  ftrength  of  all  that  has  been  faid  to  brine  the  recovery 
within  the  difabling  claufe  lies  in  this,  that  the  fee  gained  is  a 
new  and  greater  eftate  than  Lord  Derwcntwater  had  before,  and 
fo  makes  him  a  purchafer. 

But  this  is  more  in  appearance,  than  in  the  nature  of  the  thing. 
I  think  the  recovery  cannot  be  faid  to  give  any  new  eftate,  be- 
caufe it  operates  only  by  way  of  bar ;  and  an  eftate  or  intereft 
barred  is  cxtincb  and  gone,  and  cannot  properly  be  faid  to  be 
transferred.  The  fufiering  a  recovery  is  no  more  than  making 
ufe  of  that  very  power  which  the  law  had  given  him  over  his  own 
eftate,  and  when  he  has  by  this  gained  the  fee,  he  has  in  reality 
got  no  greater  intereft  in  it  than  he  had  before  \  the  courfe  of  de- 
scent only  is  altered,  fo  that  it  (hall  now  go  to  one  fort  of  heir» 
whereas  during  die  continuance  of  the  tail  it  would  have  gone  to 
another :  but  as  to  himfelf,  he  had  the  whole  eftate  abfolutely  at 
his  own  difpofal  before,  and  he  has  no  more  than  that  now. 
How  then  can  tliis  be  faid  to  be  a  purchafe,.  efpecially  in  fo  penal 
a  law? 


(7)  See  this  dodrine  with  re-  oiiYkecoMttinMartinix  Jem,Tre* 

fped  to  the  nature  of  the  operati-  gomwell  v.  Stracban^  5   Term  Rip. 

on  of  a  common  recovery  fuffered  107.  n.  and  by  Lord  Keujom  C.  \^ 

by  a  tenant  in  tail,  recognized  by  in  Roe  ex  dim,  Crowe  v.  BaUivere, 

JLuQ.}.  in  delivering  the  opinion  ii.  x  1 1 . 
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But  if  this  IS  a  new  eftate,  from  whom  does  it  come  J  Not 
from  the  remainder-man  or  reverfioner,  for  their  eftate  is  g6ne 
and  extinguiflied.  And  therefore  the  cafe  of  a  grant  from  the  re- 
(  229  1  Tcrfioner  of  his  reverfion  is  very  differenti  and  fo  of  a  furrender 
of  a  tenant  for  life  to  the  reverOoner ;  in  both  which  cafes  diere 
is  an  eftate  really  taken  from  another  man  by  his  own  z6t  and  con- 
fent.  So  in  Lord  LincoWs  cafe  cited  by  my  brother  ForUfcu$ : 
he  had  devifed  the  eftate,  and  then  made  a  leafe  and  releaC:  to  the 
ufe  of  himfelf  and  his  heirs ;  and  it  was  held  to  be  a  revocation  of 
tlie  will.  But  this  would  be  the  fame,  if  a  man  after  making  his 
will  makes  a  feoffment  to  the  ufe  of  himfelf  and  his  heirs  ;  this 
is  a  revocation,  becaufe  it  fliews  an  alteradon  of  his  minds  hut 
yet  in  that  cafe  it  is  jconfefled  he  woiild  be  in  of  the  fame  eftate. 

The  recoveror  is  merely  a  nominal  perfon,  which  the  law  re- 
quires, in  order  to  fulfil  the  folemnity  of  a  recovery ;  but  has  no- 
thing at  all  to  do  with  the  eftate  *,  and  if  the  tenant  makes  no  de- 
claration of  ufes,  the  law  will  do  it  for  him,  for  the  eftate  paffes 
only  from  the  tenant  in  tail,  and  not  at  all  from  the  recoveror  \ 
and  fo  it  was  held  in  the  cafe  of  Abbot  v.  Burton^  Salh.  591. 

The  cafe  of  a  feoffment  and  refeofiment  is  very  different^  be» 
caufe  the  eftate  in  that  cafe  was  once  really  out  of  the  feoffor,  and 
when  it  comes  back  again  by  the  expfefs  ad  of  the  feoffee,  it 
comes  as  a  perfedUy  new  eftate :  but  in  our  cafe,  in  confideration 
of  law  the  eftate  was  never  out  of  the  tenant  in  tail.  The  bar- 
gain and  fale  to  make  a  tenant  to  the  prdcipe  are  but  one  convey- 
ance, and  to  whomfoever  the  ufe  is  limited,  he  takes  immediately 
from  the  tenant  in  tail. 

I  cannot  think  the  lord  by  efcheat  comes  in  by  defcent,  as  has 
Ante  175.  S7S.  been  faid ;  there  is  no  foundation  for  it  in  Co.  jJtt*  1 8.  b.  He  only 
fays,  that  fuch  an  eftate  differs  from  one  by  purchafe,  becaufe  he 
comes  in  by  operation  of  law,  as  he  does  that  comes  in  by  de- 
fcent. But  this  does  not  prove  that  the  lord  by  efcheat  comes  in 
by  defcent. 

But  now  if  the  law  itfelf,  as  I  have  faid,  would  make  a  decla- 
ration of  ufes  of  the  recovery  to  the  tenant  in  tail,  in  fee,  which 
can  be  nothing  but  the  old  eftate  which  he  had  before  this  con- 
veyance ;  it  is  the  fame  thing  if  there  be  an  exprefs  limitation  in 
die  fame  manner  as  the  ufes  would  have  refulted.  This  was  ad- 
judged upon  two  eje£lments  in  the  cafe  of  Gcdbolt  v.  Freefionc, 
3  Lev*  406  (8).    A  man  feifed  ex  parte  materna  makes  a  feoffment 


(8)  Fiile  Smith  v.  Tri^^  poft.  487. 

to 
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^  the  life  of  himfelf  for  life,  remainder  to  his  wife  for  Kfc*  re- 
mainder to  the  ifTue  of  his  body,  remainder  to  his  own  right  heirs. 
He  and  his  wife  died  without  iilbe,  and  die  queftion  wns  bciwcen  , 

the  heir  of  the  part  of  the  father,  and  the  licir  of  the  part  of  the 
xnother;  and  held  that  this  was  the  old  ufe  remaining  in  him  4 
snd  there  was  no  difTerencc  whether  the  ufe  be  by  exprefs  limita- 
tion, or  implied  by  the  law  without  limitation,  and  therefore      r  293  J 
ihould  go  ex  parte  tnaterna. 

Some  (Ircfshas  been  laid  on  the  word  fuffered  in  the  llatute, 
^s  particularly  adapted  to  the  cafe  of  a  recovery;  and  I  fhould 
think  this  of  fome  weight,  could  that  word  be  applied  to  no  other 
recovery  but  this.  But  theie  is  room  enough  for  die  ufe  of  that 
word,  without  taking  in  the  prefent  cafe :  it  may  be  applied  to 
the  cafe  of  a  fine ;  to  a  recovery  of  a  ftranger's  eft  ate  by  a  pa  pi  ft, 
fairly  or  by  coUufion ;  and  in  general  to  all  recoveries  whcrcl^j  a 
papift  is  to  gain  fome  really  new  eftate. 

But  if  this  recovery  fliould  be  ftriftly  within  the  letter  of  the  ' 
ftatute,  vet  I  do  not  think  it  is  within  the  meaning  of  it.  TIk; 
intent  of  the  ftatute  was  to  take  away  the  capacity  papifts  had  of 
acquiring  new  eftates,  not  the  power  of  difpofing  of  their  old 
ones :  and  on  this  ground  I  conceive  there  may  be  feveral  cafes 
put,  where  even  new  cftates  may  be  gained,  and  yet  not  be 
within  the  meaning  of  the  ftatute.  As  if  n  papift  had  before  the 
ftatute  made  a  fettlement  to  himfelf  for  life,  with  remainders 
over,  and  a  power  of  revocadon,  and  after  the  ftatute  he  had  ex- 
ecuted that  power ;  he  has  now  gained  a  new  eftate,  and  yet  as 
this  is  only  making  ufe  of  the  power  he  had  over  his  own  eftate, 
I  think  it  will  not  be  within  the  ftatute.  Suppofe  a  papift  (hould 
in  an  ejeflment  recover  an  eitate,  will  any  body  fay  this  is  with- 
in the  ftatute  ?  Or  fuppofe  before  the  ftatute  he  had  a  particular 
eftate  with  a  condition  of  accruer  of  the  fee  on  performance  of  a 
certain  aft,  ftiall  he  not  pci  form  this  and  gain  the  fee  to  himfelf, 
notwithftanding  the  ftatute  ?  Surely  he  fhall,  for  the  ftatute  had 
no  retrofped  to  take  away  any  riglit  vefted  in  a  papift. 

Another  rcafon  why  I  think  it  not  within  the  ftatute  is,  bc- 
caufc  it  will  not  anfwer  any  end  of  the  ftatute  to  conftruc  it  fo. 
The  end  of  it  was  to  leiTcn  the  papifts*  property  in  land  5  but 
how  can  this  be  anfwercd  by  forcing  them  to  continue  their  an- 
cient cftates?  By  virtue  of  the  tenancy  in  tail  they  have  an 
equal  fliare  of  power  and  influence  in  the  country  as  if  they  had 
the  fee.  They  have  the  fame  power  in  elections :  they  may  give 
freeholds,  and  not  only  make  votes,  but  even  give  capacities  to 
ftand  as  candidates  for  an  eIe<^ion  \  for  he  may  make  them  an 

eftate 
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cftate  for  life,  and  I  am  apt  to  think  a  tenant  in  fee  would  go  no 
ferther. 

But  not  barely  to  fay  thb  conftru£tion  wilt  not  anfwer  tf.e  end 
of  the  ftatutei  I  am  bold  to  fay  diis  conftru£iion  will  in  a  great 
meafure  defeat  it,  by  making  the  eftates  of  papifts  much  more 
fecure  thaq  they  were  before :  by  allowing  thefe  recoveries  all 
C  ^94  3  papifts  in  remainder  and  reverfion  are  cut  off:  the  eft  ate  becomes 
aflets  in  the  hands  of  the  heir :  it  is  liable  to  charges  in  favour  of 
younger  children :  and  all  forts  of  incumbrances,  which  are  ex- 
*  eluded  by  the  continuance  of  the  tail,  are  let  in  ;  and  it  is  fub* 
je£l  to  more  forfeitures,  particularly  for  felony,  which  the  tail  is 
not  liable  to ;  and  thus  by  loading  the  eftate  a  papift  wilt  be  at 
laft  obliged  to  fell^  and  then  the  end  of  the  ftatute  is  anfwered. 

No  argument  can  be  drawn  from  the  unreafonablenefs  of  put- 
ting the  remainder -man  and  reverfioner  into  the  power  of  the  te- 
nant in  tail,  for  we  fee  the  ftatute  of  forfeitures  has  taken  no  care 
of  them  at  all :  and  why  we  fliould  be  more  folicitous  for  them 
than  tlie  Legifiature  was,  I  can  fee  no  reafon. 

The  cafe  of  Roper  v.  Radcliffe  I  thmk  not  at  all  like  this,  the 
true  reafon  of  that  judgment  was,  that  if  he  had  taken  by  the  de- 
vife,  it  was  looked  on  in  nature  of  a  purchafe  of  the  land  it- 
felf  (9)«  My  brother  Forte/cue  fays,  the  eftate  was  fold  before 
the  hearing  in  the  Houfe  of  Lords,  but  I  do  not  know  that. 

This  ftatute  is  now  twenty  years  old,  and  many  purchafes 
made  under  fuch  recoveries  as  thefe,  which  were  never  queftion* 
ed  till  now :  and  though  there  is  a  ftatute  lately  made  for  the  fe- 
curity  of  fucli  pnrchalers,  yet  I  cannot  but  pay  a  very  great  re- 
gard to  the  opinion  of  fo  many  learned  men,  who  have  gone  on 
hi  this  method  ever  fince  die  ftatute. 

As  to  the  point  of  the  reverfion  in  fee,  expeftantupon  the  in- 
termediate remainders,  being  now  let  in  by  this  recovery ;  it  was 
mentioned  by  the  counfel,  but  I  ftiall  not  give  my  opinion  upon 
it,  bccaufe  I  think  it  not  neceffary ;  and  befides  it  is  a  very  im- 
portant point,  only  the  cafe  of  SymmonJj  v.  Cudmore  goes  a  good 
way  to  prove  it. 

Upon  the  whole,  I  think  this  recovery  to  the  ufe  of  Lord  D^r- 
wffttwater  in  fee  was  good,  and  therefore  the  decree  of  the  com- 
miflioners  ought  to  be  reverfed. 


(9)  Vidt  io  Haziikins  V,  Chafpk^  I  Atk.  6x2. 

Mr. 
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Mr.  Jttdlce  Pcfifys's  argument.    Before  I  deliver  my  opinion^  Mr.  jnrice 
I  would  juft  take  notice  of  what  is  agreed  in  diis  caufe  j  which  ^•^*'»  n^ 
€8,  I.  That  a  papift  may  fuffer  a  recovery,  in  order  to  make  a  °^^ 
tide  to  a  proteftant  purchafer.     And  2.  That  if  the  recovery  had 
been  declared  immediately  to  the  ufe  of  Lor^  Derwentwater  for 
life,  f^c.  prout  the  fettlement,  it  would  have  been  well  enough, 
which  I  take  to  be  a  great  concefEon. 

I  am  of  opinion  to  allow  the  claim.  There  have  fome  things  r  ^^r  1 
been  mentioned  in  this  cafe,  that  feem  not  fo  neceflary  to  be  in-  ^  ^^  ^ 
£fted  on,  becaufe  that  which  I  uke  to  be  the  main  .point  is  not 
affected  by  them.  As  whether  the  eftate  is  fo  fixed  in  the  tenant 
ro  the  pracipey  as  to  continue  in  him  if  the  recovery  (hould  be 
void :  but  I  take  it,  the  whole  conveyance  is  of  a  piece,  and  muft 
fiand  or  fall  together :  and  if  the  recovery  is  made  void,  I  think 
the  whole  conveyance  muft  be  fo  too. 

Another  matter  not  fo  neceflary  is,  quid  operattir  by  all  this  ? 
Whether  under  this  recovery  Lord  DemventwaUr  is  in  of  his  old, 
or  a  new  eilate  i  I  (ball  take  no  notice  of  this,  but  go  dire£dy  to 
that  which  will  determine  the  whole  cafe.  And  I  am  clearly  of 
opinion,  that  .the  recovery  fuffered  in  this  manner  is  not  within 
die  ftatute. 

Originally  an  eftate-tail  was  fee-Gmple  conditional;  and  the 
t^ant  had  the  fame  power  of  aliening  it  after  iflue  had,  that  a 
tenant  in  fee-Gmple  now  has.  It  was  this  potejias  alienandiy  that 
was  ftruck  at  by  the  ftatute  de  donisj  which  had  no  intendon  to 
alter  the  nature  of  the  eftate,  but  left  it  to  continue  as  it  was  be- 
fore.    Salk.  619. 

But  then  they  began  to  feel  the  inconvenience  of  perpetuities^ 
and  upon  that  diey  looked  out  for  a  method  to  trip  up  the  ftatute 
dt  dontSy  and  make  thefe  intailed  lands  capable  of  being  purchafed. 
For  this  purpofe  common  recoveries  were  fet  up  and  allowed, 
and  thefe  are  faid,  talk.  338.  to  have  taken  ofi^  the  protefiion  of 
the  ftatute  de  donis^  which  is  as  pretty  an  exprcffion  as  I  have 
met  with.  And  the  ufe  of  thefe  recoveries  for  that  purpofe  is 
grown  fo  common,  that  they  are  now  looked  upon  merely  as  a 
method  of  conveyance,  by  which  the  power  of  alienation  that  te- 
nants in  tail  have  over  their  eftates  is  to  be  exercifed ;  and  the 
eftate  conveyed  is  not  fuppofcd  to  arif:;  out  of  the  eftate  of  the 
recoveror,  but  of  the  tenant  in  tail  only.  Hence  it  is,  that  rcco-  Aate  %^. 
vcrics  have  all  along  been  conftrued  moft  favourably,  not  under 
the  notion  of  a  judgment  in  a  fuit  at  law,  but  as  a  common  af* 
furance,  and  Cro??iwers  cafe  dire£l$  the  Judges  not  to  look  into  2  Co  74. 
them  with  eagle's  eyes.    They  have  been  altowed  even  of  ad- 

vowfons^ 
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Yowfons,  though  no  pntcipe  lies  of  them.  5  Co.  40.  Ray»  7* 
^he  precifcnefs  of  form,  which  is  required  in  other  writs,  is  not 
neccilary  in  them.  2  RolU  Rep.  67.  Remainders  and  rever- 
veriions  expe£iant  on  eftates-tail  are  fo  much  in  the  power  of  the 
tenant  in  uil,  that  they  are  of  little  or  no  coniideration  in  law. 

[  296  1  It  IS  faid  that  the  recovery  enlarges  the  eftate ;  but  I  deny  it, 
for  the  eftate-tail  is  ftill  a  fee-fimple  conditional  as  before  the 
ftatutc  of  Wefim.  2.  and  that  in  the  eye  of  the  law  is  equal  to 
an  abfolute  fee-fimple,  and  therefore  capable  of  being  exchanged 
for  it.  It  is  not  an  enlargement,  but  only  a  removing  of  an 
obftacle. 

Suppofe  before  the  (latute  Will.  3.  a  papift  had  been  in  pof- 
feffion  of  an  eftate  defeafible  upon  tender  of  a  ring,  and  after  the 
ftatute  that  right  of  tender  had  been  rcleafed ;  will  any  body  fay 
this  is  a  purchafe  of  a  new  eftate,  and  as  fuch  made  void  by  the 
a£l ;  I  believe  no  body  would  ofiirr  to  aflert  it. 

As  the  eftate  is  not  enlarged  by  the  recovery,  fo  what  Is  gained 
under  it  is  ferved  out  of  the  old  eftate.  It  is  not  a  new  eftate 
which  is  gained,  but  only  an  excrefcence ;  as  a  new  fprout  can 
never  be  called  a  new  tree.  Hence  all  grants  and  incumbrances 
made  by  tenant  in  tail  are  ftill  charged  on  the  eftate  in  fee  (10). 
It  takes  them  as  related  to  the  former  eftate ;  whereas  if  this  was 
a  real  recovery  of  an  eftate  paramount  to  the  tail,  all  thofe  charges 
would  be  gone. 

I  think  this  right  to  fuffcr  a  recovery  is  fuch  an  infeparable  in- 
tereft,  as  cannot  be  taken  away  without  exprefs  words,  i  Inp. 
223.  ^.  And  I  am  of  opinion  with  my  brother  who  argued  laft, 
that  to  allow  of  thefe  recoveries  is  a  weakening  of  the  popifti  in- 
tercft,  for  the  rcafons  which  he  has  given. 

There  is  another  thing  proper  to  take  notice  of,  which  arifes 
cut  of  the  ftatute  we  fit  upon,  which  veftS  the  eftates-tail  of 
traitors  in  the  crown  in  fee.  This  (hews  the  fenfe  of  the  Le- 
giflature  as  to  tlie  tenant  in  tail's  eftate  \  that  it  is  in  eflfcA  the 
fame  as  a  fee,  and  that  he  is  the  perfe6i  mafter  of  the  whole  fee; 
other  wife  they  would  be  guilty  of  an  injuftice  too  great  to  fuppofe 


(10)    Hmt  V.   Ga//f>',     z  Rep^  porpofe.      Goddard   v.    Compiin, 

62.   a.    In  Cholmleyh  cafe,   2  Rep.  i  Eq.  Ca.  Ahr.  31 1//.  7.     1  Chan, 

52.4.     Beck  ex  dim,  Hawkins  w,  Ci.  II9.  S.  C.      Pi^ot  I  ZO    Crmi/i 

n djb^  1  JVil/.z-^S,    So  although  on  Rtcoveriesj  3d  cd.  155. 


it    be  fuffered  for   a  particular 


them 
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tliem  capable  of,  in  dripping  the  remainder- man  (who  has  com- 
mitted no  crime)  of  his  eftate,  merely  becaufe  the  intermediate 
tenant  had  committed  treafon  ( 1 1  )• 

According  to  the  opinion  of  the  four  Judges  who  argued  for 
the  claimant,  the  decree  of  the  commiflloners  was  reverfed,  and 
fuch  judgment  given  as  fliould  have  been  given  below,  viz.  that 
the  claim  be  allowed. 


(11)  I9  addition  to  the  cafes  ifitb^  ih.  66 1.     Bunb,  346.     Pye 

already  cited  upon  the  conftruc-  v.  Grergt,  1  P.  JVms*  128.     But 

tion  of  this  part  of  1 1  tsf  iz  IVilL  it  is  now  repealed  by  iS  C^.  3. 

5.  r.  4.    FiJe   Mothm   v.   BingUi^  c.  60. 
Cmb.   Rep.   570.     Jonti  v.  Meri* 


Eafter  Term 

6  Georgii  Regis.     In  B.  R. 


nx  Powys,  Knt.  "1 

Eyre,  Knt.  VjHfticer. 

brtefcue  Aland,  Knt.  j 


Sir  John  Pratt,  Knt.  Lord  Chief  Jufiice. 

Sir  Littleton  Powys,  Knt. 

Sir  Robert 

Sir  John  Fortefcue 

Sir  Robert  Raymond  Knt.  Attorney  General. 
Philip  Yorke,  Efq^  Solicitor  General. 


Nicholfon  verf.  Simpfon. 

Intr«  Paf.  5  Geo.  rot  220* 

Whatever  I?  ma-  TPX  E  B  T  upoTi  a  bond ;  thc  defendimt  prays  oyer  of  the  con- 

tcriaiiy  aUcdged   £  J  dition,  which  rccitcs,  that  whereas  the  defendant  had  been 

?t  JiSttcT  ^   convicted  for  unlawfully  killing  one  deer  on  a  place  called  Wbtn" 

Fort.  356.  S.C.  nyrtgg  Ground  in  the  parifli  of  Clifton  in  the  county  of  Weftmor^ 

land^  and  within  the  chafe  of  the  Earl  of  Thanety  on  or  atwt  the 

third  day  of  Augttjt  then  iaft  paft,  and  had  brought  a  certiprari 

to  remove  fuch  conviftion  into  the  court  of  B.  R.     If  therefore 

on  affirmance  thereof  he  pays  fuch  cofts  as  the  ftatute  direds, 

then  the  bond  to  be  void :  ^iibus  leElis  he  pleads,  that  the  con- 

vi£lion  recited  in  the  condition  for  killing  a  red  deer  at  the  time 

and  place  mentioned  was  never  affirmed  in  B.  R.  and  prays  judg* 

ment  of  thc  a£iion. 

The  plaintiiT  replies,  and  fets  out  a  convifiion  of  the  defend- 
ant for  killing  a  red  deer  between  the  Iqft  day  of^vXj  and  6tb  of 
Augufty  in  a  chafe  of  the  Earl  of  Thanet  called  Oglebird  alias 
Whinficld  in  the  pariih  of  Clifton  in  the  county  of  Weflmorland^ 

which 
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\p)ncli  ^iirat  temoved  Into  B»  R.  and  affirmed :  and  then  avers^ 
that  the  defendant  never  was  convided  for  killing  anj  other  deer 
in  the  faid  chafe,  or  any  part  thereof;  that  the  deer  and  killing 
mentioned  in  the  conyi£lion,  are  the  fame  with  thofe  in  the  con- 
ation ;  that  the  place  called  Whinnyrigg  Groundy  mentioned  in 
the  condition,  lies  in  the  chafe  called  Oghbird  alias  Whinfieli  in 
the  conviction  mentioned;  that  the  chafe  in  the  convidioa 
and  condition  are  the  fame  ;  and  the  parties  the  fame  both  in  one 
and  the  other* 

The  defendant  in  his  rejoinder  craves  oyer  of  the  conviAion> 
which  is  fet  forth  in  hac  verba^  and  agrees  with  the  reciul  of  it  in 
^e  replication ;  and  then  taking  by  proteftation,  that  the  killing 
in  the  condition  and  the  killing  in  the  convidion  are  not  one  and 
the  fame,  for  plea  he  fays  (as  before)  that  the  convi£lion  in  the 
condition  mentioned  for  killing  a  red  deer  in  Winnnyrigg  Ground 
on  or  about  the  3d  of  Augujt  was  never  affirmed  in  B^  R*  And 
to  this  rejoinder  the  plaintiff  demurs. 

Filmer  pro  quer^  argued,  that  the  rejoindet  was  ill;  for  it  ap« 
pears  fufficiently  to  the  court,  that  the  convi£iion  upon  account 
of  which  this  bond  was  given  has  been  affirmed^  The  conviction 
anfwers  the  defcription  of  the  condition  in  every  partis  but  as  to 
the  time  and  place^  which  are  not  material  variances.  I  Sound. 
1 1 6.   Or  if  they  are,  yet  it  is  cured  by  the  averments',  which  < 

have  been  always  allowed  in  cafes  of  this  nature.  4  G^.  71* 
%Co.  115.  II  E.  4.  2.  Gro.  Car.  501.  Lutw.  1414,  1419* 
3  Lev.  179.  Nor  does  any  prejudice  arife  from  this  to  the  other 
fide  ;  becaufe  if  it  be  not  true,  he  may  jtraverfe  the  identity :  here 
he  had  an  opportunity  fo  to  do ;  he  has  not  done  it,  and  fo  has 
by  his  filence  admitted  the  fa^  to  be  as  we  have  alleged ;  for 
whatever  is  materially  alleged  on  one  fide,  and  not  traverfed  by 
the  other,  is  always  taken  to  be  admitted^  i  Vent.  fjo.  Smik.  91* 
So  that,  be  this  variance  material  or  not  material,  either  way  ic 
is  againft  him  upon  this  record. 

Agar  contra.  The  averment  as  to  the  identitf  can  have  no 
Ibrce,  becaufe  it  is  contrary  to  what  appears  upon  the  face  of  the 
record ;  the  killing  in  the  condition  being  in  a  particular  part  of 
the  chafe,  and  the  other  laid  to  be  in  the  chafe  at  large,  fo  the 
fame  evidence  will  not  ferve  both :  Befides»  here  is  no  averment 
of  the  identity  of  the  convidion,  but  of  the  crime  only,  whereas 
a  man  may  be  doubly  convi£led  of  the  fame  offence. 

But  if  the  averment  (hould  be  taken  to  have  cured  the  variances, 
yet  the  plaintiff  (hould  have  gone  on  and  affigned  a  breach  in  the 
replication ;  for  as  it  now  ftands,  the  bond  jis  not  forfeited^  unlefs 

Vol.  I.  Y  the 
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Ycl.  78. 
Silk.  13^^ 
Show.  148. 
I  Sid.  180. 186. 
290.  ace.  34X>. 
Cont. 

I  Saund.  102. 
Cont.  317. 
Hob.  198,  199. 
a|3. 

a  Cro.  47s. 
1  Lc».  55.    - 
Where  the  de- 
^  fendant  pleads 
matter  of  excufej 
the  plaintlft' need 
not  aflign  a 
breach  except  io 
the  cafo  of  an 
award  (i). 
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the  plaintiff  was  put  to  charges,  and  thofe  charges  unpaid,  and 
nothing  of  that  appears,  i  Saund.  102.  TeL  78*  Salk.  138. 
Show.  140.         ' 

Per  curiam^  It  is  certain  that  the  identity  muft  appear  to  us, 
before  we  can  give  judgment  againft  the  defendant.  But  though 
there  are  variances,  yet  the  averments  (which  are  confident  with 
the  record)  have  fufficiently  folved  them.  It  would  have  been 
improper  to  have  averred  the  identity  of  the  convi£lion,  and  fo 
have  fent  that  to  a  jury,  efpecially  when  it  is  confequcntially  de- 
termined by  the  odier  averments,  as  it  would  have  been  if  the 
defendant  had  taken  iiTue  upon  them.  Then  as  to  the  obje£lion 
for  want  of  a  breach  in  the  replication  \  certainly  there  was  no  oc- 
cafion  for  that,  becaufe  the  defendant  has  not  made  his  cafe  upon 
the  performance  of  the  condition,  but  upon  a  collateral  point  by 
way  of  excufe,  which  admits  a  non-performance ;  and  it  has  been 

,  often  refolved,  that  where  the  defendant  pleads  matter  of  excufe, 
which  admits  a  non-performance,  it  is  enough  for  tlic  plaiutifF 
in  his  replication  to  meet  th<;  plea,  and  falfify  the  excufe,  except 
in  oneinftance  (which  ftands  upon  a  particular  reafon)  and  that 

>  is  the  cafe  of  an  award,  where  it  has  been  held  indeed  that  upon 
nul  agardjait  plc2Ldcdy  the  plaintift*  muft  not  only  reply  and  fct 
out  an,aMprd,  but  he  muft  go  farther  and  aflign  a  breach,  that  it 
may  appear  to  be  in  a  good  part  of  the  award ;  for  (ince  it  has 
been  held  that  an  award  may  be  good  for  part  and  void  for  the 
reft,  it  is  neceffary  to  ihew  a  breach  of  a  good  part,  or  otherwifc 
the  plaintifFhas  no  caufe  of  a£tion,  for  the  bare  finding  there  is  an 
award  will  not  intitle  the  plaintiff  to  recover.  Befides  this,  pay- 
ment of  the  cofts  goes  in  defeafance  of  the  bond,  and  (hould  have 
been  (hewn  by  the  defendant,  being  for  his  benefit.  Or  if  the 
replication  had  been  ill,  yet  the  plea  is  fo  too,  for  it  is  not  adidem^ 
the  condition  being  for  killing  a  dfer^  and  the  plea  a  red  deer, 
and  then  the  declaration  muft  ltand(2)and  the  plaintiff*  have 
judgment. 


(i)  Attorney  Genersi  Y.  Ellifton^         (2) 
ante  I91.  303. 


Arm.    2    Wijf.    150.    fofi. 


Dominus  Rex  verf.  Nicholfon  &  al\ 

informitloM  are  XJ  Y  a  private  aft  of  parliament  for  enlarging  and  regulating 
©ranted  for  f^  ^j^g  j^q^^  ^f  Whitehaven  fcvcral  perfons  are  appointed  truftees, 

ufurpmg  a  power   ""^  ^      .       ,  ,  r     1    r«-  1  . 

which  was  no  ^^d  a  powcr  IS  given  to  them  of  electing  others  upon  vacancies 
prior  franchifc  of  by  death  or  otfierwife.  The  defendants  take  upon  them  to  aAas 
tJic  crown.         truftccs  without  fuch  an  ckiSicu  as  the  ftatutc  requires :  and  upon 

3  a  mo- 
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a  motion  for  an  information  in  nature  of  a  quo  warranto  agamft 
them,  it  was  objeftcd  by  the  counfcl  for  the  defendants^  that  the 
court  never  grants  thefe  informations,  but  in  cafes  where  there 
is  an  ufurpation  upon  fome  franchife  of  the  crown,  whereas  in 
this  cafe  the  King  alone  could  not  grant  fuch  powers  as  are  exer*  r  ^qq  l 
cifcrd  by  the  truitees ;  the  confeqiicnce  of  which  is^  that  this  au- 
thority was  no  prior  franchife  of  the  crown* 

To  this  it  was  anfwered  and  refolved  by  the  court,  that  the 
rule  was  laid  down  too  general,  for  that  informations  have  been 
conftantly  granted,  where  any  new  jurifdi£tion  or  a  publick  truft 
is  exercifed  without  authority  (i).  That  this  cafe  came  even 
within  the  defendant's  own  rule,  for  all  havens  belong  originally 
to  the  crown.  The  publick  trade  and  revenue  are  much  con- 
cerned in  the  regulations  of  ports ;  and  there  being  a  particular 
method  of  ele£lion  required,  we  will  always  keep  people  up  to 
that  method ;  and  rather  than  fuffer  them  to  vary  from  it,  we 
have  conftrued  corporations  to  be  abfolutely  diflblved.  An  in* 
formation  was  granted. 


(1)  Rex  V.  BoyUs,  fojf.  836. 


Between  the  Parilhes  of  Albrighton  and  Skipton* 

T  T  P  O  N  appeal  from   an  order  of  removal  made  by  two  OHcsi 
\^    juftices  {qmrym  units)  the  feflions,  reciting  that  they  had 
perufed  the  charter  of  AlbrightoHi  and  it  not  appearing  thereby  that 
the  two  juftices  were  either  of  them  of  the  quorum^  therefore  they 
qualhed  the  order  of  removaL 

Per  curiam^  The  order  of  feffions  muft  be  quaflied;  not  for 
want  of  any  power  in  the  feflions  to  look  into  the  jurifdi£lion  of 
the  two  juftices,  for  that  they  certainly  have  ( i ) ;  but  becaufe 
that  want  of  jurifdi£lion  is  not  fufficiently  alleged ;  fmce  they 
might  have  a  jurifdi£tion,  though  it  did  not  appear  upon  the 
charter  of  Albrighton.  The  feffions  ftiould  have  faid  in  general, 
diat  it  appeared  to  them,  that  the  two  juftices  were  neither  of 
them  of  the  quorum^  and  that  would  have  been  good  caufe  to  quafh 
the  order  of  the  two  juftices  (2)* 


(l)  Fide  Rex  v.  Inhabitants  of  (2)  FiJe  z6  Geo.  2.  c.  27.  Sf 
Stot/M^  4  Term  Rep.  60 1.  NoL  7  Geo.  3.  c.  21,  1  £laek.  Com. 
Ref.  72«  S.  C.  351. 
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Davila  verf.  Herring. 

^**'  T  1  P  O  N  trial  of  the  iflue  a  cafe  was  made  and  afterwards 

\J  argued  in  court,  but  the  fa£l  not  being  fufficiently  ftated, 
fo  as  the  court  could  give  judgment  according  to  the  juftice  of 
the  caufe,  it  was  recommended  to  the  parties^  and  accorcUnglj 
tliey  agreed,  to  go  to  a  new  trial  \  where  the  plaintiff  was  non- 
fuited.  And  now  the  gueftion  was  about  the  cofts,  whether  the 
matter  (hould  tax  the  common  cofts  of  a  nonfuit,  or  take  into  his 
confideration  all  the  former  proceedings.  And  upon  motion  for 
the  court's  direction  to  the  mafter  it  was  ordered,  that  he  fiiould 
tax  the  defendant  his  cofts  upon  the  whole,  as  well  with  relation 
to  the  firft  trial  as  the  laft  ( i). 


(l)  But  in  Hanhy  v.  Smithy 
where  a  caufe  was  fent  to  a  new 
trial  on  account  of  the  imperfed- 
ncfi  of  the  fpccial  cafe  rcfervcd, 
and  nothing  was  faid  about  the 
cofts  of  the  firft  trial,  it  was  held, 
that  the  party  fucceeding  on  the 
fecond  trial  was  not  entitled  to 
the  coft<  of  the  ^t^.  3  Term  Rep. 
507.  For  it  is  within  the  rule  in 
£.  R.  that  where  in  the  rule  for 
a  new  trial  nothing  is  faid  about 
the  cofts  of  the  £rft  trials  abiding 
the  event  of  the  feoond,  although 


the  fame  party  fucceeds  in  the  fe- 
cond, yet  he  (hall  not  have  the 
cofts  of  the  firft.  Mn/cn  v.  Siur- 
ray,  Doug,  j^^j,  SchulhreJ  v. 
Nuttt  ih.  9.  101,438.  InC.  B. 
where  the  rule  is  filent  as  to 
cofts,  or  the  two  verdidsare  in 
favour  of  the  fame  party,  he  is  al- 
lowed the  cofts  of  the  firft  trial. 
Pofier  V.  Wells,  H.  Black.  Rtp. 
639.  n.  {b).  But  it  is  otherwise 
where  the  vcrdids  are  difi«reot 
ways.  Trtlawniy  v.  Thomas,  ih. 
64U 


[  301   ] 

If  the  plaintiflT 
be  hung  up  a 
year  by  uijunc* 
tion,  he  muft 
have  zfiirtfa' 
eiat  (i). 


Winter  verf.  Lightbound. 

THE  plaintiff  obtained  judgment  of  Michaelmas  term  gene- 
rally, but  was  ftopped  from  taking  out  execution  by  an 
injiindiion  out  of  Chancery ;  which  being  afterwards  diffolved, 
he  takes  out  execution  tejle  the  laft  day  of  the  fubfequent  Mi" 
ehaelmas  term ;  and  whether  he  could  do  it  in  this  cafe  without  a 
fcire  facias  was  the  queftion. 


And  the  whole  court  held  the  execution  irregular,  as  taken  out 

after  the  year ;  for  the  judgment  being  general  has  relation  to  the 

How  the  year  it  firft  day  ^f  the  term,  and  fo  there  is  all  Michaelmas  term  ovei 

to  be  computed.  ^^^  ^y^^^  ^  ^^^^^     ^^d  they  faid  the  ftatute  of  Wejlm.  2.  which 

is  infra  annum,  muft  be  computed  by  calendar  months,  and  not 


(1)  See  Michel  v.  Cue^  et  Vx.  2  Burr*  660.  tmsra. 
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by  terms ;  for  it  was  infiftcd,  that  taking  one  term  inclufivc  and 
the  other  cxclufive,  there  was  but  four  terms. 

It  being  thus  determined,  that  the  plaintiff  was  without  the 
year  ;  the  next  queftion  was  ^id  operatur  by  the  injunction  ? 
Which  was  compared  to  a  writ  of  error,  and  there  it  has  been 
often  refolved,  that  though  the  party  be  hung  up  never  fo  many 
years  by  a  writ  of  error,  yet  there  may  be  execution  fued  out  im-    • 
mediately  upon  affirmance  without  zfcire  facias.     But  the  court  Saik,  311. 
faid,  there  was  a  great  difference  between  the  cafe  of  a  writ  of  Show.  402. 
error  and  an  injunftion;  the  former  being  a  judicial  proceeding 
appearing  to  them  upon  record,  whereas  an  injunftion  is  not  a 
matter  of  record  fo  as  that  the  court  can  take  notice  of  it  (2). 


(2)  Vidt  Haja  V.  EJlej^,  Doug.  71, 

Anderfon  verf.  Coxeter. 

PER  curiam:  The  9th  and  loth  JV.  3.  r.  15.  which  limits  what  Is  a  good 
the  dme  of  complaining  againft  awards  to  the  laft  day  of  next  ground  to  Tet 
term  ( i),  extends  not  to  fuch  as  are  made  in  purfuance  of  a  rule  ^^^  what** 
of  niji priusy  but  only  where  the  fubmiflion  is  by  obligation:  and  awardi  the  (U« 
nothing  is  a  ground  within  that  ftatute  for  us  to  fet  afide  an  '"^«  exwpds, 
award,  but  manifeft  corruption  in  the  arbitrators.     We  will  not 
unravel  the  matter,  and  examine  into  the  juftice  and  reafonable- 
nefs  of  what  is  awarded  (a). 

(l)  FreoMi  V.  Pimugert  Cowp,  (2)  Hutcbins  V.  Hutcbin^^  And* 

23.     ZtLchtaj  V.  Shepherd^  2  Term     297, 
Ref.  781. 

Dominus  Rex  verf.  Leonard.  [  302  J 

TO  an  indiftment  for  high  treafon  he  had  pleaded  Not  ^^^^  j^  ^^^ 
guilty;  but  having  afterwards  procured  the  King's  pardon,  noftro.  when  the 
he  was  brought  to  the  bar,  and  by  confent  of  Mr.  Attoruey  he  f^\  <p«aks, 
waived  his  former  plea,  and  confeflcd  the  indiftment :  and  being  k£k  "Bwh. 
)  then  a(ked,  what  he  had  to  fay  againft  the  court's  proceeding  to  * 

fentencc,  Jie  kneeled  and  pleaded  the  King^s  pardon  under  the 
great  feal,  which  wau  delivered  into  court,  and  read,  and  ap- 
peared to  be  upon  condition  to  tranfport  himfelf,  and  to  give 
fuch  fccurity  fo  to  do,  qUaP  curia  de  Banco  noftro  dirigent.  And 
the  doubt  was,  whether  the  King's  Bench  could  take  tlie  fecu- 
rity  ?  and  upon  confideration  it  was  held  they  could ;  for  this 

Y  3  dcfcription 
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dcfcription  was  not  coniinsd  to  C.  B.  as  if  it  had  been  curia  nojtra 
de  Banco ;  but  here  tioftro  coming  after  Banco^  it  runs  in  Englijb 
the  court  of  our  Bench ;  and  this  being  fpoke  in  the  perfon  of  the 
King)  it  amounts  to  calling  ic  the  King's  Bench.  And  Eye 
Juftice,  cited  Articuli  fuper  chartasy  c.  5,  which  fays,  Les  Juflices 
dejon  Banie^  and  my  Lord  die  in  2  Ift/l.  554*  fays,  they  mean^ 
the  King's  Bench. 


Woodward  vcrf.  Robinfon. 

If  the  plcidoct  A*^  A  S  E  upon  feveral  promifes,  and  inter  alia  upon  a  note  for 
jiot  cover  the  \^  5^  /,  j^  indebitatus  ajfumpftt  for  '>^CiL  ^s.  ^d.  and  a  quantum 
particV  are  at  ^^^tdt  for  Carpenter's  work  and  materials,  wherein  he  avers  he 
iffves  yet  if  it    deferved  36/*  9/.  ^d.  for  the  work,  and  the  like  fum  for  the 

the  plaint!  d;may 

ftiii  uite  judg-  The  defendant,  as  to  the  count  upon  the  note,  pleads,  that  he 
***^"'  gave  a  bond  in  fatisfa^iion  of  the  faid  60/.  and  the  plaintiff  re- 

ceived it  as  fuch*  And  as  to  the  faid  feveral  fums  of  36  /.  9/. 
5//.  and  36/.  9/.  5^/.  that  he  gave  a  note  for  fo  much  in  fatis- 
fa^lion,  and  upon  iflues  tendred  the  defendant  demurs. 

Upon  (landing  in  the  paper,  no  body  appeared  for  the  defend* 
ant ;  but  it  was  ohferved  by  the  court,  that  there  was  a  difcon- 
tinuance.  And  at  another  day  Strange  for  the  defendant  argued, 
that  there  were  two  discontinuances,  i  •  As  to  the  note  for  65  U 
where  the  defendant  in  his  plea  has  artfully  dropped  5  /.  and 
pleads  only  a  fatisfa£tion  for  60  /•  And  2.  in  the  plea  of  a  note 
iri  fatisfaAion,  which  covers  no  more  than  two  feveral  fums  of 
36/.  9/.  5^.  whereas  there  are  three  fuch  fums  in  the  declara- 
C  3^3  ]  rion.  Pafch.  4  Geo.  Nichols  y.Backhoufey  in  an  indebitatus  ajfump* 
ftty  the  defendant  quoad  fo  much  parcel  of  the  damages,  pleads 
one  plea  \  et  quoad  fo  much,  refiduum^  pleads  another ;  and  on 
error,  when  it  ftood  to  be  affirmed.  Eyre  Juftice  obferved,  that 
between  the  two  pleas  the  defendant  had  dropped  a  penny,  and 
the  court  held  it  a  difcontinuance.     So  is  Teh.  5.     Carter  51. 

Whtt  manner  of  To  this  it  was  anfwered,  and  refolved  by  the  court,  that  as  to 
pleading  nMkea  ^hc  firft  part  of  the  objcftion,  there  was  no  difcontinuance,  it 
s^?°i^7^"*""*  being  pleaded  quoad  the  whole  promife ;  and  though  it  be  in  law 
%  Roll.  Abr.  only  an  anfwer  to  part,  and  by  that  means  a  naughty  plea,  yet 
^°4-  N.  1.  j(  ^iij  nQ^  make  a  difcontinuance ;  fo  vice  verfa^  if  it  be  pleaded 
tit.  i^eadefi  ^s  to  part,  it  wiU  be  a  difcontinuance,  though  in  law  it  is  an 
(E.  I.)  384.  anfwer  to  the  whole.  As  to  the  other  point,  they  all  held  it  a 
(M.a.)467.  difcontinuance;  but  then  Eyre  Juftice  obferved,  that  it  being  a 
record  of  this  term»  the  plaintiff  might  yet  take  judgment  by  nihil 

diiit 
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iictt  for  fo  much  as  is  uncovered  by  the  plea ;  and  cited  two  in* 
ftances  where  it  was  fo  done,  Vi?icent  v.  Prefton^  Mich.  1 1  W.  3. 1-orf  Raym. 
rot.   183.  and  the  cafe  of  Marcos  r»  Johnforij   Hill.  3   Ann.'^^^* 
Salk.  180. 

"Whereupon  the  caufe  was  adjourned,  to  give  the  plaintiiF  an  Count  vpoa  t 
opportunity  to  fet  it  right,  which  he  did.     And  at  another  day,  nouofes/.pie* 
Strange  for  the  defendant  argued,  that  though  the  difcontinuance  pi^a^'riffYn  fa^^ 
was  now  out  of  the  cafe,  yet  the  plaintiff  ought  not  to  have  judg-  ^laion  of  Cud 
ment,  becaufe  by'  his  replication  to  the  firft  part  of  the  plea  he  ^J^^l^^^  ^ 
has  offered  an  immaterial  iffue :  the  declaration  being  upon  a  note  \x  uMn  immate- 
for  65/.  the  iffue  offered  is,  whether  any  bond  was  given  in  fa-  tUlooe. 
tisfafldon  of  a  note  for  60/.     And  he  cited  Hob.  113.    ^Kent  v. 
Haily  where  in  debt  upon  a  bond  for  10  A   10/.  the  defendant 
pleads  payment  of  the    10 1 •fecundum  fortnam  conditionisy  upon* 
which  they  were  at  iffue,  and  found  for  the  plaintiff:  but  a  re* 
pleader  awarded,  for  that  the  iffue  was  not  ad  idem.     And  he 
likened  it  to  the  cafe  of  Mcrri  v.  Jocelyn  (/j),  where  in  debt  upon  («)  10  Mod* 
a  bond  the  defendant  pleaded  payment  before  the  day,  and  found  »47-    Sed  Tide 
for  the  plaintiff:  but  reverfed  upon  error,  becaufe  the  iffue  did  P*>^***^9S4« 
not  leave  room  enough  for  the  jury  to  find  an  abfolute  breach  of 
the  condition.     And  fo  it  was  held  in  two  cafes  in  C.  B.  Pafch. 
5  Ann.  Steele  v.  Manby^  Idem  v.  Hill. 

Per  curiam  :  The  replication  is  certainly  naught,  but  then  fo  Ante  zgg. 
IS  the  plea,  and  the   firft  fault  being  there,  the  declaration  muft  ^jf"Jo*u^.***Jy 
ftand,  and  the  plaintiff  have  judgment. 

Moody  ver/»  Thurfton*  [  304  1 

ACCESS  was  granted  to  the  books  of  the  commiffioners  praaicc 
for  ftating  and  determining  the  debts  of  the  army,  at  the  ^ 

prayer  of  the  defendant,  being  an  officer's  widow  ( 1 ). 


(x)  ride  Rex  v.  The  Fraternity  •fHoftmen^  in  Nrjocajtk^  foU.  laaj** 
and  the  cafes  cited  in  the  note. 


Bellamy  verf.  Barker. 

A        

the  judgment  was  arrefted,  becaufe  not  a£lionable  (i). 


FTER  verdia  pro  quer^  for  thefc  words,  "  Your  father  ^^^^^ 
"  was  a  horfe-ftealing  rogue,  and  you  are  a  great  rogue,**  *    ^    ** 


(1 )  Fide  Jones  v.  Heetrne,  z  JTdf,  87.  and  the  authorities  citcd  1  Ctm. 
Dig.  tit.  A^iwfor  Defamation^  (F.  7.)  268. 


3H 
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Archer  vrrf.  Frowdc* 


A  general  ad- 
miffion 
€beifi  amy. 


3»  H.  8.  c.  3«, 


Cro.  Jac.  641 
Cio.  G^.  6r. 


*^"*^'  IT  ^  ^  ^^  of  a  judgment  in  C.  B.  in  trefpafs  and  aflault  hf 
ils.^^^  Xl/  ^"^  infant  againft  another  v  vcrdidl  pra  quer* :  and  afligBed 
for  error)  that  whereas  the  plaintiff  had  appeared  to  profecutc 
this  fuit  by  one  Ifaac  Knight  her  next  friend,  as  one  fpecially 
afligned  by  the  court,  yet  the  faid  Ifaac  Knight  was  never  fo  aflign- 
cd,  nor  does  any  fuch  admiflion  appear  upon  record.  In  nuilo 
eji  erratum  pleaded. 

Strange  pro  quer^  in  errore  argued,  that  the  defendant  having 
come  in  gratis f  and  pleaded  //;  nullo  ejl  erratum^  had  thereby  taken 
away  the  neccflity  of  the  plaintiff's  procuring  the  return  of  a  cer-- 
tiorari  to  verify  the  error,  for  now  the  fa£l  is  admitted,  and  put 
in  judgment  of  the  court,  whether  upon  that  ftatc  of  the  cafe 
there  be  error  in  point  of  law  or  not. 

Though  there  is  a  verdiA  in  this  cafe  for  the  plaintifF,  yet  the 
matter  afligned  for  error  is  fuch  as  at  common  law  would  have 
vitiated  the  judgment.  In  the  cafe  of  a  perfon  of  full  age  want  of 
warrant  of  attorney  was  always  held  to  be  error,  till  the  32  /f. 
8.  and  then  furely  the  want  of  an  admifTion  of  a  prochein  amy  is 
much  more  fo,  becaufe  according  to  i  RolU  Abr,  287.  ji.  2«  and 
sxuny  other  books,  where  it  is  faid,  that  the  reafon  why^a  infant 
cannot  authorize  an  attorney  to  appear  for  him  is,  becaufe  he  is 
not  fuppofed  to  be  capable  of  chunng  a  pioper  perfon,  and  there- 
fore (fays  the  book)  he  (hall  have  a  guardian  appointed,  againft 
whom  he  may  have  an  eafy  remedy  in  cafe  of  mifbehaviour :  but 
before  he  can  fue  hj prochein  amy  there  muft  be  the  apointment  of 
the  court,  and  that  muft  likewife  appear  upon  record ;  whereas 
in  this  cafe  it  is  admitted  there  never  was  any  appointment  ^ 
C  305  ]  profecute  this  fuit.  The  ftatute  Wefim.  £.  c.  15.  which  appoints 
an  infant  to  fue  by  prochein  amy  runs  in  omni  cafu  quo  minores  infra 
atattm  implacitarepofjunty  conceffum  eji  quod propinquiores  amid  ad" 
mittantur  adfequendum  pro  eis^  which  in  2  Lift.  261.  ia  taken  no- 
tice of  to  be  thus  rendered  by  Fleta^  Sequatur  unus  d$  propinqui'^ 
eribus  amicis  et  admittatur^  and  this  admiflion^  fays  Cokcf  muft  be 
by  order  of  court. 

As  this  is  an  error  at  common  law,  it  lies  upon  the  other  (de 

to  (hew,  whether  it  be  within  any  of  the  ftatutes  of  j.eofails. 

There  is  no  fuch  thing  mentioned  in  any  of  ihem,  and  there  was 

a  cafe,  which  is  a  tacit  admifTion,  that  it  is  not  within  them,  and 

Ull.  Int.  aS8.    that  was  Read  v.  Waldrott  (a)  in  B.  R.  Hil.  6   IV.  ^^  rot.  249.. 

s!cf  vS'c  "ft!  '^ir^^P^^s  W  prochein  amy.  Not  guilty  pleaded,  and  a  vcrdift  for 

440-  765.  907.  thff 


Eaftcr  Term  6  Geo.  305 

* 
the  plaintiff:  the  fame  error  afTigned  as  here,  and  upon  a  certio* 
rari  returned,  that  there  was  no  admiiBon,  in  nullo  tfi  erratum 
was  pleaded.  But  after  this  a  certiorari  was  awarded  ad  inform 
nutndum  confcienttam  curias  (which  need  not  have  been  if  the  vercliA 
had  helped  it)  and  then  am  admiflion  was  returned,  and  the  judg-> 
ment  affirmed. 

But  it  will  be  oje£led,  that  in  this  cafe  the  very  fa£i  of  our 
aflignment  of  errors  appears  upon  view  of  the  whole  record  to  be 
falfe  J  for  that  Ifaac  Knight  is  returned  at  the  head  of  the  record 
to  have  been  admitted  to  profecute  and  defend  all  fuits  in  C.  Bm 
on  behalf  of  the  infant. 

To  this  I  anfwer ;  that  the  admiflfion  returned  is  not  fuch  an 
one  as  we  have  ai&gned  the  want  of  for  error,  which  is  an  admif- 
fion  to  profecute  in  this  particular  caufe  |  and  I  have  an  affidavit 
that  according  to  the  courfe  of  C.  £.  there  mud  be  a  feparate  ad«* 
miffion  in  every  caufe  to  profecute  or  defend  in  placito  pradi6lo^ 
and  fuch  an  admiffion  it  is  that  is  wanting  in  this  cafe ;  fo  that 
to  fay  here  is  a  general  admiffion,  is  begging  the  queftion,  be- 
caufe  a  general  admiffion  is  not  fufficient. 

Indeed  in  this  court  it  is  taken,  that  an  admiffion  of  a  guardian 
to  appear  in  one  caufe  will  ferve  for  others,  but  that  depends 
upon  the  particular  pra£ticc  of  this  court,  that  one  in  cuftody 
at  the  fait  of  A*  is  bound  to  anfwer  all  oth^r  fuits  againft  him  of 
the  fame  term,  without  a  di(lin£l  procefs  to  bring  him  in.  But 
ftili  i» fuits  hy  an  infant  (which  muft  be  by  feveral  proceflcs) 
there  muit  be  feparate  admiffions,  for  the  reafon  fails  which  fup- 
ports  the  contrary  praflioeiit  fuits  againji  an  infant.  And  agree- 
able to  this  is  the  entry  Rufi.  396.  a*  ConceJJum  tjl  quod  W.  B. 
fequaturpro  J.  C.  qui  infra  atatem  eft^  verfus  //.  E.  de  placito  tet* 
ra  \  and  the  admiffion  returned  upon  the  fecond  certiorari  in  [  3^5  ] 
Read  V.  Waldron  was  particular,  to  profecute  that  fuit. 

At  common  law,  before  the  ftatut^  which  enabled  men  to 
make  attornies,  all  parties  appeared  ye r//W///7r  exigentiant  h-evis  in 
proper  perfon,  unlefs  where  they  purchafed  the  King's  writ  of 
dedimus^  and  that  always  recited  the  pendency  of  fuch  a  particu- 
lar caufe:  and  !n  the  cafe  of  an  infant,  Regifier  172.  ^i.  93.  b. 
27.3.  there  are  writs  to  th«  Juftices  of  6\  B.  (ignifying  that  fuch 
a  perfon  is  deputed  to  fue  for  the  infant,  and  io  requiring  theni 
to  admit  him  \  and  thefe  recite  a  fuit  depending  between  A, 
plaintiff  and  B%  defcudant  de  placito  tranfgrejftonii^  or  as  tlie 
4(afe  id. 

Wcarg 
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Tf^carg  antra.  In  nullo  efl  erratum  confefles  no  errors  which 
are  improperly  alleged,  but  as  to  fuch  it  ferves  for  a  demurrer, 
and  that  we  fay  is  this  cafe,  for  the  error  afligned  is  contrary  to 
the  record,  which  runs,  et  unde  eadem  Sufanna  qua  infra  4ttaf  2 1 
annorutn  exiJP  per  Ifaacum  Knight  proMimum  amicum  fuum  per  cw 
riant  domini  Regis  de  Banco  nunc  hie  /peoialiter  admijfum  exijtentem 
queritur,  i^c.  Cro.  Eliz.  655.  Held  that  you  cannot  affign  for 
error,  that  there  was  no  fuch  attorney  as  the  defendant  has  ap- 
^peared  by,  becaufe  it  is  contrary  to  the  record,  which  calls  him 
his  attorney. 

As  to  the  pra£lice,  I  am  told  that  when  this  general  admiflion 
was  Entered,  it  was  objefted  to  by  my  client,  and  the  officer  of 
C.  B.  mformed  him  it  muft  be  fo. 

But  if  It  fliould  be  error  at  common  law,  yet  it  will  be  cured 
si  Ells*  c.  S4»    by  1 8  Eliz.  which  helps  want  of  warrant  of  attorney  ;  and  this  i^ 
a  cafe  within  the  feme  reafon. 

Strange  replied.  There  arc  no  general  words  in  iZEIiz.  and  ta 
fay  it  (hall  extend  to  cafes  of  the  like  nature  will  be  making  that 
ftatute  entirely  ufelefs,  for  the  32  H,  8.  r,  30,  had  before  helped 
want  of  a  warrant  of  the  party  againft  whom  the  iflue  was  tried, 
but  went  no  farther ;  and  then  the  making  the  fubfequent  fta- 
tute to  extend  to  the  warrant  of  the  other  party,  fhews  the  judg- 
ment of  the  Legiflaturc,  that  Cmilar  cafes  were  not  within  the 
former  prbvifion ;  and  it  is  ftronger  too,  becaufe  m  the  32 
Hen.  8.  there  are  general  words. 

The  recital  in  the  declaration  cau:, never  be  fet  up  againft  the 
admiffion  returned  at  the  head  of  the  record,  which  is,  Concef- 
fum  ejl  that  Knight  be  admitted  tarn  ad  profequendum  quam  ad  de- 
fendendum  all  fuits  by  and  againft  the  infant.  In  Read  v.  Waldrm 
there  was  the  fame  recital  (^r^i///^  roll,  which  was  brought  into 
court  and  infpe£ted.) 

[  307  ]  Curia.  The  praftice  of  this  court  warrants  a  general  admiflion, 

and  there  is  no  inconvenience  in  it :  it  amounts  to  the  fame  thinp, 
whether  the  admiffion  be  general  or  particular,  and  no  reafon 
can  be  given  why  it  ffiould  not  be  one  way  as  well  as  the  other. 
The  judgment  of  C.  B.  was  affirmed. 
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Brocas    verfus   the    Mayor    and    Aldermen   of  the    City  of 

London. 

TH  E  plaintiff  moved  that  he  might  have  2  copy  of  the  poll.  The  court  nercr 
and  that  Sir  John  Ward,  who  as  mayor  prefided  at  the  jf  yj^^^cid"^ 
cle£llon,  might  produce  the  original  at  the  trial ;  and  Serjeant  without  a  pard- 
CbeJI^yre  pro  quer*  cited  two  cafes  and  produced  the  rules^,  where  cuUrrcafoxu 
a  copy  of  the  poll  was  ordered  to  be  given,  and  the  original  to  be 
produced.   12  Ann.  Sir  Peter  I>elme*%  cafe  [a)^  and  Tr/A.  4  Geo.  («)  lo  Mod. 
Farmintrr^S  cafe.  '9«;  »>ut  not 

Strange  contra.  As  to  a  copy  they  have  had  it  already :  and  as 
to  producing  the  original,  we  take  that  to  be  an  extraordinary 
attempt,  becaufe  no  ufe  can  be  made  of  the  original  which  they 
will  not  have  the  fame  advantage  of  from  a  copy.  Mich.  5  Geo,  j^^  ,^5^ 
Rex  V.  Smith,  (on  confideration)  the  court  declared,  that  where  12  V'm.  Akt. 
things  are  evidence  of  themfelves,  as  corporation  books,  tffc.  i^  ?*•  ^** 
they  never  will  make  a  rule  to  produce  the  original,  unlefs  it  ap- 
pears  to  be  necefTary  to  be  infpe£^ed  upon  account  of  rafure  or  a 
new  entry ;  and  fo  it  was  held  likewifc  Mich,  4  Ceo.  the  Ccvtpany 
cfGtmfmiths  verfus  Turville.  In  Smith's  cafe  indeed  there  was  a 
rule  on  a  juftice  of  peace  to  produce  an  examination,  but 
that  was  upon  account  of  the  neceffity  of  proving  the  hand  of  the 
party,  before  it  could  be  read  againft  him ;  and  in  that  cafe  the 
court  was  fo  tender,  that  they  would  not  oblige  the  juftice  him- 
felf  to  attend,  but  pronounced  the  rule,  not  quod  producat^  but 
froducifaciaty  the  examination  at  the  trial. 

Af  to  Delm/s  cafe,  I  obferve  upon  the  rule,  that  it  was  made 
without  any  affidavit ;  from  whence  we  may  apprehend,  there 
was  fomewhat  of  a  confent  to  it :  but  as  to  Parminter^s  cafe,  I 
remember  there  was  a  juggle  about  the  poll,  and  fome  fufpicion 
of  alterations,  fo  great,  that  the  mayor  attended  here  a  whole 
year  upon  an  attachment  for  not  producing  it ;  and  that  was  the  ' 

particular  ground  upon  which  that  rule  was  made. 

Per  Pratt  C.  J.  We  never  order  the  original  to  be  produced, 
where  the  copy  is  evidence,  without  fuch  a  particular  foundation 
as  has  been  mentioned  (i).     It  was^  denied  in  Sir  Gilbert  Heatb^ 


(1)  Vide  Edwards  V.  Vefsy^  B.  of  a  publicic  or  a  private  nature 
R,  temp.  Hardixiicke  \z%.  Rex  s.  (hall  be  admitted  in  evidence. 
Kingt  2  Term  Rep,  234.  In  what  Fide  Rex  v.  Gtry;/,  Mayoi'  of  Chrift 
cafc5  copies  of  origiaals,  whether     Church,  pofi,  401. 

cot/^ 
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coie^s  cafe,  and  I  remember  there  was  a  confent  in  the  cafe  of 
Delme. 

Eyre  J.  In  the  cafe  of  Marlborough  the  original  was  ordered  to 
be  produced,  but  then  it  was  upon  an  affidavit  of  a  rafure.  Et 
per  Fortefcue  J.  This  poll  is  either  a  publick  thing,  like  corpora- 
tion  books ;  or  elfe  it  is  only  in  the  nature  of  the  officer's  own 
private  memorandum.  If  the  firft,  then  a  copy  is  as  much  as  you 
can  a(k,  without  fome  particular  foundation.  If  it  be  only  of  a 
private  nature,  then  you  cannot  have  fo  much  as  a  copy.  The 
plaintiff  took  nothing  by  his  motion. 


Anonymous. 
The  court  will       A    Prifonerwas  brought  up  from  Oxford  gaol  by  habeas  corpus^ 


A 


JriibnertiUoffi-  Jl\,  1"  ^rder  to  be  himed  over  to  the  King's  Bench  j  but  the 
ccr  ^'td  for  court  rcfufcd  to  do  it,  becaufe  the  (heriff  was  not  paid  the  charges 
Viinsinghimup.  of  bringing  him  up,  and  fo  he  was  remanded  (i). 


(i)  Fide  fVbite  v,  Hau^b,  poft,  1261.  the  opinion  of  F»fier  J. 

Dominus  Rex  verfus  Mackintofli. 

Perfon  'commit-  TT  E  was  committed  for  treafon  done  in  Scotland^  and  the  firft 
tedfortreafon  JL  J[  week  in  ihis  term  applied  to  enter  his  prayer  upon  the  ha-^ 
l^t^i^n^i*  *'^^  ^^^^  ^^*  ^^dp^  curiam.  We  cannot  do  it,  for  that  prayer 
kahimi€$rpui^€t,  IS  only  in  order  to  be  tried,  and  we  cannot  try  a  treafon  commit- 
ted in  Scotland.  It  was  then  offered  by  the  counfel  for  the  de« 
Mieh.  7  W.  J.  fendant,  whetlier  within  the  equity  of  that  ftatute  (fince  there 
B.  R.  Rex  T.  could  be  no  application  elfewhere)  the  court  would  not  enter  his 
Lulcn&gl\  prayer,  and  bail  him  at  the  end  of  the  term,  in  cafe  he  is  not 
If  one  tppliei  to  before  th^t  time  fentto  Scotland.  Sed  non  fravaluit.  Hil.  fe- 
us  to  enter  his  quentCj  there  being  nothing  done,  he  moved  to  be  bailed,  but  de- 
B^^blu  hLTt"  °*^^  ( ^  )•     ^^^  Paf.fequeiite  the  attorney  general  confcntcd  to  his 

the  end  of  the      difchargC. 

term,  if  the 

treafon  be  in  another  county  than  where  we  fit.    But  we  will  fepd  him  thither  by  hthtai  corpus^  where 

he  BuA  make  a  aew  prayer. 

^ 

(x)  Rfx  V,  Leonard^  ante  142. 


u 
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Leighton  verfus  Lcighton. 

P  ON  a  trial  at  bar  the  defendant  made  title  under  an  old  VoiaabU  A 
_      intail^  and  amongft  other  things  offered  an  inquifition^^  eTidenM. 
mortem  in  25  /?.  8.  whereby  it  was  found,  that  the  deceafed  *,y7    "* 
tenant  was  feifed  in  fee,  and  upon  tra^erfe  of  this  it  went  down  AEq.Ca.  Ab. 
to  be  tried,  and  found  to  be  only  a  feifin  in  tail,  upon  which  ^^3* 
judgment  was  given,  and  an  am»veas  manus  ifTued.    This  was  ob-    r  309  1 
jeded  to  by  the  counfel  for  the  plaintiff,  becaufe  it  was  taken  and  ^y^^  ^^^^  ^j^^ 
tried  in  eoni  Salop^  whereas  the  lands  lay  in  fyaUs^  and  this  being  jcaion  ulten  om 
before  the  27  H.  8.  r.  26.  which  united  Wales  to  England^  was  f^*^|"**?** 
coram  nonjudice^  and  a'mis-triaU     But  the  court  ordered  it  to  be  q^^I^^ 
read,  faying  it  was  not  void  but  voidable,  and  cited  Murrey  and 
Wife^  where  on  a  trial  at  bar  depofitions  irregularly  taken  were 
allowed  to  be  read  (i  )• 


(l)  Kidt  Saebeverdl  v.  Sachevereli,  ante  35. 

Dominus  Rex  verfus  George* 

ERROR  of  an  indi£lment  at  fefllons  for  a  mifdemeanor,  ExcepiSont  m 
whereof  the  defendant  was  convi&cd,  and  it  was  reverfed  error  ©fan  in- 
for  three  exceptions :  i.  Becaufe  it  was  ideo  veniat  indejurata^    *       ^^ 
when  it  (hould  have  been  prjtceptum  eft  vicecomiti.    i  Sid.  364*  Trim.  7  c«o. 
Rex  ▼.  Knott.  2.    It  was  venerunt  the  jury  in  the  preterpcrfeft,  ?5*  .T*  ^if^ 
inftead  oiveniunt  in  the  prefent  tenfe.     Trin.  2  Geo.  Rex  v  Eari.  r#w.'for  thii 
3.  ^iatam^  t^c.  was  left  out  in  the  award  of  the  venire,  which  fauait  in  iadid- 
i&  an  cffcntial  part.     Reg.  Jud.  76.  a.  ^TJt^ 

tioo. 

Whithers  verfus  XVamer. 

ERROR  e  C.  "B.m  cafe  upon  feveral  promifes,  demurrer  '^^  ^^^  ^^^ 
to  the  declaration,  and  judicium  pro  querente,  and  want  of  cake  notice  that 
an  original  and  warrants  of  attorney  affigncd.  Lwdm  u  a  uty. 

Strange  pro  defendente  in  errore.  As  to  the  warrants  of  attorney, 
the  plaiiitiff  has  not  verified  that  error  by  the  return  of  a  certiorari^ 
fo  we  have  entered  a  non  miftt  breve,  and  laid  that  matter  out  of 
the  cafe. 

As  to  the  original,  I  apprehend  the  plaintiff  has  not  verified 
his  error  in  the  manner  he  has  alleged  it,  which  can  only  be 
done  by  one  of  thefe  two  ways,  either  by  the  other  party's  com- 
ing 
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ing  in  and  confei&ng  it,  or  by  his  own  procuring  the  retam  oFs 
^erliorarif  that  there  is  no  original  in  the  caufe :  here  is  no  con^ 
fcffion  of  the  error,  and  therefore  the  queftion  will  be  upon  th© 
tetur-n  of  the  cirtiorarij  whether  by  that  return  the  plaintiff  in 
error  has  fo-  far  eftablUhed  the  truth  of  hb  aflignmem  of  errors^ 
as  to  be  intitled  to  have  this  judgment  reverfed.  And  I  take  it  he 
has  not  done  {o  in  this  ca&,  for  the  aAion  being  laid  in  Lmdan^ 
therefore  the  ctrii^rari  comnaaiids  the  cuflos  brevium  of  C% 
Bm  ^md  fcruMis  hriwbus  ortgmallhus  de  fiFmdiQa  curia  di 
BancQ^  de  Londdn^  Urmim  Paf,  anno  5  of  the  King,  he  fliould 
certify  to  the  court,  what  he  found  about  it.  To  diis  the  ciyiat 
[  3it>  3  hrevium  returns,  ^odfcrutat'u  brevibns  oriffnaUbui  iffim  Damuii 
S^gis  c'witatu  fwt  London^  non  habetur  aitquod  breve  prigina/e  civi^ 
Utii  London  de  pradi£lo  iermino  in  his  cuftody  :  all  which  may  be 
true,  and  yet  th,ere  may  be  an  original  to  warrant  the  judgment, 
dire£led  (as  all  other  writs  are)  vicecomlttbus  London  only :  and 
therefore  the  command  being  to  fearch  for  a  writ  dire&ed  w» 
Lotidcn\  and  the  return  being  mat  there  is  none  direAed  w,  chita* 
iif  London ;  that  amounts  to  no  more  than  if  he  faid,  J  am  it  is  true 
ordered  to  fearch  the  files  of  writs  in  London^  but  inflread  of  that 
I  have  perufed  all  the  writs  of  the  city  of  London^  and  find  none 
between  thefe  parties  5  or  in  other  words,  I  cannot  find  an  ori- 
ginal directed,  as  never  any  original  in  the  world  was  ever  made« 

-As  they  who  procure  this  return  are  labouring  to  reverie  a 
judgment,  I  apprehend  the  court  will  hold  a  ftrider  hand  over 
them,  than'they  would  do  if  it  were  in  order  to  an  affirmance :  and 
the  Courtis  always  very  t%z€t  in  making  the  plaintiff  in  error ve« 
rify  his  errors  in  the  manner  he  has  alleged  them.  There  was 
the  cafe  of  Lord  Peterborough  v.  AtJtini  in  the  Exchequer  Chamber 
in  Trin.  5  GeOf  where  we  had  affigncd  feveral  matters  of  error, 
and  in  order  to  verify  them  we  prayed  a  certiorari  to  the  cuftos  bre* 
vium  of  the  court  of  Exchequer  5  and  it  was  objefted  of  the  other 
fide,  that  this  was  no  prayer  of  a  certiorari^  there  being  no  fuch 
officer  in  the  court  of  Exchequer ;  but  the  writ  ought  to  have 
been  prayed  to  the  Barons  :  I  was  counfel  in  that  cafe,  and  I  did 
offer  it  to  the  court,  whether  they  would  not  take  the  words 
cufiodi  brevium  to  mean  any  perfon  who  had  the  cuftody  of  the 
writs,  and  not  confine  it  to  any  particular  perfon  as  an  officer 
called  a  cufios  brevium  \  but  the  Court  faid  they  would  conftrue 
nothing  in  our  favour,  and  fo  the  judgment  was  affirmed. 

As  to  the  variance  between  London  and  civit.  London^  there  is 
Bro.  Repleader  6.  Dett.  againft  A.  B.  nuper  de  Briftol :  the  de- 
fendant pleads,  that  the  day  of  the  writ  purchafed  he  was  comnuh- 
rant  at  Dalcy  ahfque  hoc  that  he  ever  lived  apud  pradiBam  viliam 
Brijlol ;  and  found  for  the  defendant :  but  a  repleader  awarded^ 
for  that  the  writ  was  Bnftol  and  not  villa  Briftol,  and  yet  there 

waft 
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^was  the  word  pr^dl^.  to  tie  it  up  to  what  went  befote^  which  Is 
wanting  in  our  cafe. 

And  as  to  what  may  be  faid,  that  every  body  knows  that  Lon^ 
don  and  the  city  of  London  are  fynonymous  exprcflions  to  denote 
the  fame  place :  To  this  I  anfwcr,  i .  That  taking  this  return  as 
a  matter  of  fa£i,  then  though  London  znd.  the  city  of  London  zt^ 
one  and  the  fame  ;  yet  in  point  of  fa£l  a  writ  dir^ded  vie.  London 
is  not  a  writ  dire£led  vie.  civit.  London.  2.  In  the  next  place,  to 
take  it  as  a  matter  of  law,  it  is  to  be  confidered  how  this  certiorari 
and  return  are  poilible  to  be  reconciled;  and  I  can  fee  but  one  f  311  1 
way  to  do  it>  viz.  by  the  court's  taking  notice  judicially,  that  ^ 
London  is  a  city,  which  I  apprehend  they  never  will  do. 

It  is  true,  and  therefore  I  muft  admit,  that  the  court  will  take  ' 
notice  of  counties,  for  they  are  to  be  confidered  as  part  of  the 
common  law,  delivered  down  to  us  from  time  immemorial :  but 
then  in  relation  to  cities,  the  applying  the  rule,  qnod  tibi  efl  eadem 
ratiOf  iiiidemjuSf  is  (as  I  apprehend)  begging  the  queition,  for  I 
muft  inCft  that  the  fame  reafon  does  not  extend  to  both  cafes. 

Every  city  muft  be  fo,  either  by  charter,  or  prefcription  ;  and 
therefore  to  fay  the  court  will  take  notice  of  cities,  is  to  fay  the 
court  will  take  notice  of  charters  and  prefcriptions,  which  is  a 
notion  I  believe  was  never  advanced,  otherwife  than  as  now  by 
way  of  confequence. 

If  they  take  notice  of  charters,  there  will  be  the  fame  reafon 
to  take  notice  of  the  nature  of  every  incorporation ;  and  when 
that  is  done,  I  much  queftion  whether  the  fame  reafon  will  not 
introduce  all  the  by-laws  and  cuftoms  of  particular  places  into  the 
judicial  knowledge  of  the  court,  which  would  be  the  abfurdeft 
attempt  imaginable.  In  the  cafe  of  Argyle  v.  Hunt  in  B.  R.  Trin.  Ante  iS;, 
5  Geo.  after  fentence  the  defendant  came  for  a  prohibition,  alleg- 
ing that  it  appeared  upon  the  face  of  the  libel,  that  the  word 
vfbore  was  fpoken  in  London  :  but  the  cuftom  of  London  did  not 
appear,  and  they  could  not  go  out  of  the  libel  after  fentence  for  a 
ground  for  a  prohibition  ;  and  therefore  the  court  did  declare,  that 
they  could  not  judicially  take  notice  of  it,  and  that  though  they 
had  fuch  a  private  knowledge  of  it  as  not  to  put  the  party  to  pro- 
duce an  affidavit  in  every  cafe  ;  yet  they  could  not  proceed  in  any 
cafe  without  proof  of  the  cuitom,  if  the  plainti^  below  thought 
fit  to  infift  upon  it.  And  to  this  I  may  add  the  conftant  form  of 
pleading,  which  is  fetting  out  at  fir  ft,  quod  civitas  London  ejl  an- 
tiqua  civitaSy  not  to  mention  the  innumerable  authorities  which 
rcijuire  all  inferior  jur:f.ll<^ions  (of  which  London  is  one}  to  fet 

out 
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out  qu9  Jure  their  couits  are  held^  in  all  cafes  where  the  ^oinl 
immediately  concerns  themfelves. 

For  any  thing  appearing  upon  diis  record  Ltmdon  may  as  well 
be  a  vilte  as  a  city ;  and  though  I  can  cite  no  cafes  where  the 
court  has  faid  they  will  not  take  notice  of  cities,  yet  I  rely  upon 
this  as  a  ftrong  argument  it  was  never  fo  much  as  thought  they 
would,  till  the  other  ftde  produce  authorities  to  (hew  they  will. 
In  the  cafe  of  the  King  v*  CUrh^  5  Mod.  1^2.  Sulk,  349.  HoU 
C.  J.  put  the  cafe  of  a  nonconformift  living  in  a  borough  that 
fent  members  to  parliament  contrary  to  17  Car.  2.r.  2.  and  he 
^  2t2  ]  was  difcharged,  becaufe  not  averred  in  the  return,  xint  London 
fent  members  to  parliament,  for  the  court  could  not  take  notice 
of  it. 

But  further :  when  this  return  comes  to  be  narrowly  conGder-^ 
.  cd,  it  will  appear  to  be  in  a  manner  infenfible.  Thf  words  are, 
Hon  habetar  aliquid  breve  orlginale  civttat.  London^  which  in  Englijb 
will  run,  That  there  is  no  original  of  ox  bilonging  to  the  city  of 
London  ;  whereas  the  writ  in  this  caufe  can  belong  to  no  body. 
but  the  plaintifF.  And  how  then  can  it  be  faid  to  be  a  verifying 
the  error,  when  he  is  onnmanded  to  fend  up  the  writ  which  the 
plaintiff  purchafed  to  found  the  jurifdidion  of  C.  B*  for  him  to 
fay  he  has  not  the  writ  which  belongs  to  the  city  of  London. 

Since  therefore  the  judgment  may  not  be  erroneous,  the  court 
will  take  it  to  be  right  \  and  we  had  no  occafion  to  allege  diminu* 
tion,  and  put  ourfelves  to  the  charge  of  fetching  up  the  right 
original,  when  there  is  nothing  appearing  upon  this  record  to 
obfl:ru£t  our  having  the  judgment  affirmed* 

Wearg  contra.  This  being  a  matter  of  form  muft  be  governed 
by  the  practice,  and  it  is  the  conftant  form  which  the  cuftos  bre^^ 
vium  ufes.  It  is  agreed,  that  the  court  will  take  notice  of  coun* 
ties ;  and  then  London  being  a  county,  you  will  take  notice  of 
that  too.  If  there  had  been  a  county  called  London^  and  a  city 
called  London ;  as  Oxford  and  Glmcejier^  and  others  \  there  might 
be  feme  colour  of  objeflion  upon  account  of  the  uncertainty. 
But  in  this  record  it  appears,  London  is  a  city,  fdr  the  writ  of 
inquiry  Is  executed  apud  Guildhall  civit.  London.  A  writ  may  be 
faid  to  be  of,  or  belonging  to  London^  without  a  neceffary  impli* 
cation  that  London  is  the  owner  of  it. 

C.  J.  We  ought  to  fupport  this  judgment  if  we  can  :  the  errbr 
alTigned  is  fo  much  againft  the  honour  of  the  court  of  C.  B.  by 
fuppofing  them  to  iifurp  a  jurifdifiion,  and  proceed  without  au« 
thorU/)  that  I  mult  have  the  cleared  proof  iu  the  world,  before 

lean 
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^  *  t»i  declare  they  ha^c  done  fo :  and  I  will  intend  there  is  an 
^^^i^nalj  tiU  it  appears  impoflible  there  ihould  be  one.    To  main* 
^"^^ain  diis  retam,  and  fet  afide  the  judgment,  we  are  to  be  led  out 
-^f  the  record,  and  take  notice  that  London  is  a  city:  and  if  the 
croort  would  notxlo  it  in  the  -cafe  in  Bro.  to  fupport  a  verdi£t,  I 
aun  fure  diere  is  no  reafon  we  fhould  do  it  where  the  confe- 
^aence  is  to  overthrow  the  proceedings :  though  London  is  a  ~ 
•county,  yet  it  may  not  be  a  city,  as  i»  the  cafe  of  Poole^  and   * 
Mavnfordwefi. 

Eyre  J.  labfente  Powys)  The  Cafe  in  Bro.  is  not  law,     2  Cro. 
"^3.     Hob*  6,     I  am  afraid  this  form  has  betn  too  often  ufed, 
no  be  now  fet  afide.     Cro.  EL  489.  Norwich  zmi  the  county  of    [  313  1 
Jfn-wicb  were  taken  to  be  the  fame.     Ibid.  866* 

Ferkfeue  J.  We  take  notice  of  publick  a6ls  of  Parliament, 
•and  in  manjr  of  them  London  is  called  a  city :  we  take  notice 
-what  is  couched  under  an  tfcm  m  the  award  of  a  venire^  and 
mrhen  an  avowant  fpeaks  of  the  4$ais  in  quo,  (!f ^*  we  know  what 
^he  means. 

AdJ4umaiur.  And  thus  term  Powys  J.  being  alfo  in  court,  the 
Chief  Juftice  and  the  reft  were  of  opinion,  dhat  they  muft  take 
notice  that  London  was  a  city,  it  being  mentioned  to  be  fo  in  fe-  > 

▼end  a£ls  of  Parliament ;  and  therefore  held  the  error  to  be  ve*  ^ 

vified,  and  the  judgment  of  C.  B.  was  reverfed* 

Hackett  verf.  MarfliaL 

ON  error  from  Ireland,  it  was  obje&ed,  that  the  defendant  Adding  a  cafM 
was   an  infant,  and  therefore  there    ought   not  to  liaTC  rirr where  bom* 
hccn  z ci^iatur.     To  which  it  was  anfwered,  and.refolved  ^7^!^^**^^^ 
the  court,  that  there  being  a  verdiifl  in  the  cafe,  and  the  ftatute 
16  (r  17  Car.  t«  c.  8.  here,  being  enabled  in  Ireland  by  17  C^ 
Ji  Car.  a« r.  12.  the  fault  was  cured;  although  the  adding  a 
ca^atmr  where  neither  thit  or  a  tnifericordia  lies,  is  not  ex« 
prefsly  mentioned,  but  only  the  putting  one  for  another,  or 
omitting  either  of  them,  it  being  a  matter  of  like  nature  not 
agatnft  the  right  of  the  matter  of  the  fuit,  or  whereby  the  ifltic 
or  trial  are  altered.     And  the  judgnient  was  afltoed.     Strange 
fro  difendetUe  in  errore. 


Vol.  !• 
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6  Georgii  Regis,     In  B.  R. 


Sir  John  Pratt,  Knt.  Lord  Chief  JuHice. 

Sir  Littleton  Powys,  JT;!/.  -% 

Sir  Robert  Eyre,  Knt.  [jn/liees. 

Sir  John  Fortefcue  Aland,  Knt.       J 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Dominus  Rex  verf.  Inhabitantes  de  Telfcombe. 

Contributory  or-  Ji  E  R  curiam^  The  order  for  the  contributory  parifli  to  make 
dermuftbet*  X  3  rate  at  6d.  in  the  pound  is  ill  for  incertainty :  it  fliould 
»jfc  a  ceruin     |^^^,^  bccn,  to  raife  fuch  a  certain  fum.    Quaflicd. 


Barber  vetf.  Boulton. 

Where  the  char-  ▼  TPON  nonfuit  eleSius  returned  to. a  mandamus  for  fwcaring 
Iic^«°oni^*  \J  *^  plaintiff  into  the  office  of  mayor  of  the  borough  of 
siuyortobe^out  Macclesfield^  wherein  the  jury  found  a  long  fpecial  verdict,  the 

of  the  body  at 

Ivf  e^  it  may  be  reflralned  by  a  hy-lavr  tt  a  felcA  number  (i).    4  Co.  77.  b;    Silk.  190. 


(i)  It  is  now  fettled  that  the  made.  Per  Lord  Mansfieldj^Bttrr. 

number  of  tht  cleaprs  may  be  re-  1833.  and  Per  fHlrndtJ.  ih.  1838- 

ilrained   by    a    by-law:     but  it  cited /i^f;c  v.  P^7/^i,  juDr.  Majff 

cannot    flrike    off    an    integral  cf  Cmmartben^  Trim.  22  (sf  2^  Get* 

part  of  them ;  neither  cai^t  nar-  2.  B.  R,     See  alfo  Lee  v.  ^allis^ 

row  the  number  of  the  perfons  27  January^    ^7S^*  ^*  ^*  c*^ 

eut  of  whom  the  elcd^ion  is  to  be  1^.  1^33*  n* 

cafe 
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fe  was  no  more  tlian  this.    By  the  charter  the  mayor  is  to  be 
^^hofen  by  the  capital  burgefles  out  of  the  capital  burgefles,  who 
•«ire  twenty-four.     The  ufage  for  fifty  years  has  been»  that  the 
"^common  burgefles  have  put  five  of  the  capital  burgefll^s  in  no- 
Aiination^  out  of  which  five  the  capital  burgefTes  have  chofen 
one  to  be  mayor:  and  this  the  }ury  find  was  according  to  a  by- 
law not  now  extant  in  writings  and  that  there  are  no  footftcps     [  3IC  1 
before  thefe  fifty  years  of  any  eledlion  in  any  other  manner. 

At  the  charier  day  the  common  burgefles  met  and  put  eight 
<apitafl  burgefles  in  nomination,  whereof  the  plaintiff  was  one, 
and  he  had  the  majority  of  the  capital  burgefles  for  clefiing  him 
to  be  mayor. 

It  being  agreed  that  this  eleflion  was  not  according  to  the 
ufage,  the  counfel  for  tlie  plaintiff'  infiftcd,  that  it  was  an  un- 
realonable  ufage,  for  here  the  common  burgefles  who  have  no 
light  4fi  the  eJedlion  under  the  charter,  have  it  in  their  power  to 
dxflblve  the  corporation  by  their  neglefting  to  return  five ;  or  if 
it  were  good,  yet  it  can  only  have  allowance  in  cafes  where  they 
do  nominate,  and  if  they  do  not,  then  the  capital  burgefles  may 
make  the  eledion  under  the  charter  out  of  the  whole  body. 

J^er  curiam,  This  is  a  good  ufage,  being  to  avoid  popular  con- 
fuGon :  but  here  the  ele£lion  purfues  neidier  the  charter  nor  the 
by-law.  It  is  not  under  the  charter,  for  that  fays  it  muit  be  out 
t>f  the  capital  burgefles  at  large,  and  here  they  confined  them-  . 
fclvcs  TO  eight ;  nor  is  it  accordiag  toihe  ufage,  becaufe  more 
than  five  were  nominated,  which  brings  in  all  the  confufion  that 
was  defigned  to  be  avoided  by  that  provifion.  Judicium  pro  dc* 
JendenU. 

Anonymous. 

lljrANDAMUS  to  the  fefl<ons,  to  proceed  on  an  appeal;  Scffionsmiydif. 
•^'^  they  return  that  the  appeal  was  difmifled  for  want  of  fix  Sfj^/„°  ^^utk 
Jays  notice,  which  by  a  former  order  they  had  appointed  to  be  ,K>tice  as  th«it 
given  of  every  appeal.     Serjeant  Whitaker  faid>  they  fliould  have  pr^aicerc- 
adjourned  it,  and  not  difmifled  it.     Sed  per  curiam.  The  return  t^^^'* 
was  allowed,  for  they  are  the  properefl:  judges  of  a  point  of 
pra£^ice  at  the  feflions ;  and  all  courts  muit  have  ftated  rul?s  to 
gDby(i). 

(l)  By  9  Geo,  I.  r.  7.  /.  8.  peal  to  the  next  quarter  feflions; 
nnlefs  reafonable  notice  is  given^  but  if  they  are  of  opinion  that  the 
iht  jofiices  flull  adjoura  the  ap-    appellant  might  have  given  fuffi* 

Z  2  cient 
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,  cicnt  notice  to  enable  the  appeal  the  hearing  to  the  next.  Rrx  v. 
to  be  tried  at  that  feffions,  they  Jufticet  of.  North  Riding  of  Tori' 
may  lefafe  to  receive  and  refpice    Jhirf^  3  Term  Raf.  150. 

• 
Dominus  Rex  vfrf.  Inhabitantes  de  Stroud. 

Order  for  repair  A  N  ordcT  for  impofmg  z  ratc  towardd  the  repairs  of  the  hi^i- 
of  high  wayi  £\^  ways  was  quafhed  for  two  exceptions:  i.  Becaufe  it  did 
»^^  f  J^^*  "^^  appear  but  that  the  ftatutc  labour  was  fufiicient.  And  2. 
norrJfficicau  Becaufc  only  tht^cvpiers  of  land  are  charged,  whereas  others  arc 
equally  liable. 

».      g  ^  Dominus  Rex  verf.  Baker. 

In  cofiTiaiont  /CONVICTION  for  taking  pilchards,  contra formamJlaMu 
iu  for  the  wit.  Vjl  quaihcd,  bccaufe  the  witnefs  fwears  generally,  that  the 
Beft  tofwearthe  defendant  is  guilty  of  the  premifles^  and  that  is  taking  upon  him- 

£K«eW  f«^f  ^«  f'^"'  *«  ^-^  (0- 

(1)  Rgx  V  Marriott  mnte  66* 

Dominus  Rex  verf.  Tilly. 

Inlormernoiiwt^  A  ^"^^^o^^  ^^^  decr-ftealing  quafhed,  becaufe  the  fame  pei^ 
Sued  ^towt  of  ^^  ^°"  **  ^^  informer  and  witnefs,  and  is  ifititled  to  a  part 

the  penalty.         of  the  penaltj  ( I  )• 

(l)   Retina  y.   CobhM,    Gilb.  r.   Piercy^    Andr.     18.       Re^  v. 

Rfp.  in  B,  R,  III*     Regina  v.  Blstney^  1^.2404     Rex  ▼.  CMmj, 

Shipley,  cited  ih.  113.     Regimv.  cited  Caf,  temp.  Hard.  1 76.  S.  P. 

Cooper^  12  n».  13.  ^/i  43.     ^e*  Jennings  \.  Hmnkeys,  ^  Mod.  114. 

V.  Stone f  2  I.^.  i?a;jnr.  1545.    Rex  Contrm. 

Ingoldfby  tferf.  Martin. 

Paf  6  Geo.  rot.  104. 

iTtfrZafaflleknt  T  N  cTror  of  a  judgment  by  default,  want  of  an  original  waa 
SbJi?'h*tiSc  -»  afligned,  and  a  certiorari  returned,  Hiat  there  was  none :  upon 
Chdftian  name  ^hlch  the  defendant  in  error  .comes  and  allcdges  diminudon,  and 
is  miftakcA.  brings  up  an  original  of  the  term  in  the  flacita,  and  then  pleads 
in  nullo  eft  erratum* 

Strange  pro  quertnte  in  errorej  excepted  to  the  fecond  certiorari 
and  letum,  that  it  had  not  falfified  the  error  affigned,  it  being  an 
improper  return,  for  that  the  writ  was  dircAed  to  Henry  Earl  of 

IMchfeld^ 
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X.itchfieldy  cuftos  brevium  de  C»  B.  and  the  return  is  made  by 
Ceorge  Henry  Earl  of  Litchfield^  who  is  a  different  perfon :  and 
it  wul  b;:  no  anfwcr  to  fay  he  calls  himfelf  the  cufios  brevium  in* 

^raficminaf^  for  that  was  the  general  anfwer  offered  to  the  ex- 
ceotion  taken  in  •  Nmton  v.  Crow  and  feveral  other  cafes,  where  •Glifc.Caf.  104, 
the  writ  was  direfted  to  Sir  Thmas  Trevor y  Knt.  and  retunicd  ^^^'JJ?^  ^Jj; 
by  Thomas  Lord  Trevor  \  and  it  was  again  relied  upon  in  the  cafe  91. 
of  the  Archbijbop  of  Dublin  and  the  Dean  of  Dublin^  Mich.  5  Geo. 
where   the   writ  was   Whitchett  and  the  record  Whitched:  and 

*  the  court  held  it  was  not  reconciled  by  the  averment  of  hit  bebg 
Chief  JuRicc  (i). 

Zed  per  curiam^  There  can  be  but  one  Earl  of  Litchfield^  and 
dierefore  according  to  I  Infl.  3;  a.  a  variance  of  the  Chriftian 
name  is  not  material. 

Then  it  was  moved  to  quafh  the  writ  of  error,  which  was,  Variance. 
inter  Jacobum  Martin  nuper  de  WefM  in  com*  Middlefea  gen\  and 
the  record  is  only  nuper  de  JVeflnC  gerf.  So  the  exccfs  lies  in  the  [  3  *  7  J 
defcription,  and  not  in  the  record,  which  difference  has  been 
often  taken  and  allowed,  particularly  in  the  cafe  of  Alftm  v.  £1/- 
cany  where  the  writ  had  the  word  junior ^  which  was  not  in  the- 
record* 

Sedper  curiam^  There  is  Mtddlefex  in  the  margin,  and  fo  It  is 
well  enough.   Judgment  affirmed. 


(i)  Fide  Sullivan  v.  Seagrave^  pojl,  6g6.  contra^ 


Jernegan  verfus  Harrifcn. 

DEBT  upon  a  bond :  the  defendant  prays  oyer  of  the  condi-  DupHcitji^ 
tion,  which  appears  to  be  for  the  payment  of  money  on 
the  23d  of  March,  and  then  pleads  payment  on  the  2 2d  oiMar&h 
in  the  condition  mentioned. 

The  plaintiff  replies,  that  he  did  not  pay  the  money  either  on 
the  22d  or  the  23d,  or  at  any  time  after  making  the  bond.  And 
the  defendant  demurs  for  duplicity. 

Strange  pro  defendente  would  have  argued  againft  the  replication, 
Sed  per  curiam.  You  need  not  labour  that,  for  it  is  certainly  il*,^ 
but  then  fo  is  their  plea,  and  the  declaration  muftftand;  for  if 
the  plaintiff  had  gone  to  iffue  upon  the  plea,  the  vcrdift  mud 
have  been  fet  afxde,  as  in  the  cafe  of  Mcrril  v.  Jocelyn^  10  Mad^ 

Z3  A'l 
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S«/«ar  am  dkmf      As  to  tfaif »  Strange  took  ^  difterence  between  this  and  the  com^ 
^^*  mon  plea  of  payment  before  the  day :  he  admitted  it  ought  to 

have  been  pleaded  by  way  of  accord  and  fatisfadion.  5  Co.  i  ly.* 
But  as  it  was,  he  faid  the  plaintiff  might  have  taken  a  fafe  liTuc 
by  nonfolvit  modoetformm ;  for  the  payment  is  pleaded  abfolutely, 
and  the  time  introduced  under  a  fcilicet^  and  then  modo  et  forma 
would  not  make  it  parcel  of  the  iffue.  But  the  plaintiff  had 
judgment  (i). 


(l)  FideHolffusyr.Broket,  t  Cro.  Moi.  34$.  poft.  622.  FUieberv. 
434.  jinfi.  3  Geo.  3.  I  H^lf.  Hennington^  2  Burr.  944.  1  BUck. 
150.      Martim  V.    Pritchmrd^    8     Rep.  no.   Fide  contra  foft,^^^. 

Shadford  verfus  Houftoun, 

€oftt  fof  notes-  fTI  H  E  court  ordered  cofts  for  not  gcMng  on  to  execute  a  writ 
tcatiog  in^miry.    ^     ^f  inquiry,  as  they  ufed  to  do  for  not  going  on  to  trial  (i)» 

(1)  Rochl^  V.              ,  3  Keh.  is  now  fettled  according  to  thi« 

729/  in  B.  R.      Zwcb  V.   Bell^  cafe.     Sutton  v.  Bryan,  poft.  728* 

Barnes  1 1 8.     Co.  Ca.  cf  Frac.  in  and  Co6i  and  King/mill  cited  i^« 

C.  P.  86.  Prtff.  Reg.  448.  S.  C.  in   B.   R       Kettle   v.    BfomfaU, 

Jeffs  V.  ^Ai/^r,     ^onif/   123.  in  Barnes  2^0.     S.  ?.  in  C,  B.Bstrt.. 

C.  B.  arr  contra.   But  the  praS^icf  Frad.  Excbeq.  253. 
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Thomby  verf.  Fleetwood  et  al\ 
Int.  C.  B.  de  Trin.  9  Annae^  rot.  iS^2* 


PEDI 


GREE. 


Gilbert 
pi,  1623. 


J«hii 
•i.  1673. 


7uttoa 
cS.  1640. 


I  Alice  mx. 
Rog.Ow 
en. 


Cnarlet 
o&,  1667. 
made  the 
/cttlement. 


Thomas 
Owen. 


Digby 
oh.  1684. 


RichiFdl 
•h.  1679J 

~l 


Rog.  Ow-| 
en  iivifi^. 


Cha. 

oh. 

.jSfte 


Will. 

fine 
prf^e. 


Phi- 
lip 
//a;- 


reph 
obJfine 
frole. 


Frances 

ux*  def\ 

FUet>^ 


\    Eliz. 
I  Dutehefs 
\Hamilton, 


UPON  Not  guilty  in  ejeAment  for  lands  in  the  county  of 
Stafford  on  the  dcmife  of  the  moft  noble  James  Duke  of 
Hamilton  and  Brandon  and  Elizaiethhis  wife,  on  a  trial  at  bar  in 
the  court  of  Common  Pleas,  the  jury  find  this  fpecial  verdidb. 

That  Thomas  Lord  Gerard  hzd  two  fons,  Gilbert  and  Join^znd 
died  161 7.  That  Gilbert  (the  elder)  hadiffuc  Button  and  jOice, 
and  died  1623.  That  Button  had  iffuc  Charles ^  who  had  iffue 
B'gby,  who  had  iflue  Elizabeth  now  Dutehefs  of  Hamilton^  leflbr 
of  tlic  plaintiff.     That  Alice  the  daughter  of  Gilbert  married  Roger 


Of  the  effea 
and  conftquence 
of  a  foreign  edu- 
cationinapopiih 
femjnary  (i). 
10  Mod.  II]. 
356.  406. 
ft  Bro.  Par.  Ca. 
203. 

Com.  207. 
IX  Mod.  3$ J. 
S.  C.  cited  m 
Andrews  104^ 


(1)  Sid  vide  31  Gee.  3. 
Z  4 


r,  32. 
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(huifff  Efquire,  and  had  iflue  Thomas^  ^ho  had  iflue  Roger  Oweff^ 
now  living.     That  Johnt  the  younger  fon  of  Thomas  and  brother 
of  Gilbert^  had  iflue  Richard^  who  had  iOTue  Charles^  Jfii/iam^ 
Philips  Jofeph^  and  Frances  wife   of  the  defendant  Fleet'wood. 
f  3'0  3      This  being  the  pedigree,  they  further  find,  that  Chatties  the  fott 
oiDtttton^  being  then  Baron  of  Gernrds^ Bromley^  and  '  feifed  in 
fee  of  the  premiiles  in  queftion,  by   leafe  and  releafe  dated  28^ 
and  2q  November  12  Car^  2.  conveyed  the  fame  to  truilees  to  the 
{c^owipg  ufcs.     As  to  part  of  the  lands  to  the  ufe  of  himfelf 
and  the  Lady  Jane  Digby  his  intended  wife,  for  their  joint  lives 
and  the  furvivor  of  them ;  remaindd*  to  the  firft  and  every  other 
fon  and  fons  of  that  marriage  in  tail  male,  remainder  to  the  heira 
male  of  the  body  of  Charles ^  remainder  to  the  heirs  male  of  the 
body  of  "Thomas  firft  Lord  Gerard^  great-grandfather  of  Lord 
Charles  \  remainder  to  tlie  right  heirs  of  Lord  Charles.     And  as 
to  the  rcfidue  of  the  lands  not  in  jointure,  to  the   ufe  of  Lord 
Charles  for  life,  remainder  to  the  firft  and  every  other  fon  and 
fons  of  that  marriage  in  tail  niale,  with  the  like  remainders  over 
as  before.     That  the  marriage  foon  after  took  effeft,  and  Lord 
Charles  and  Lady  Jane^  by  virtue  of  the  faid  deed  of  releafe  and 
ths  ftatute  for  transferring  ufes  ipto  poflefEon,  being  jointly  feifert 
of  part  of  the  premiffes,  and  Lord  Charles  fofe  feifed  of  the  refi- 
due  for  life,  had  ifTue  Digby  their  only  fon :  and  afterwards  Lord 
Clmrles  died,  and  Lady  Jane  furvived,  and  became  fole  feifed  of 
her  part.     That  Digby  entered  into  the  refidue  of  the  lands  Hot  ia 
jointure,  and  was  thereof  feifed  prout  lex  pojlulaty  and  alfo  of  the 
jointure  lands  in  remainder  expedant  upon  the  death  of  Lady 
Jane  5  and  being  fo  feifed,  died  8  November  i684»  leaving  iflue 
Elizabeth^  now   Dutchefs  of  Hamilton^  his  only  daughter  and 
heir.     That  John  the  younger  fon  of  Thomas^  and  Richard  the 
fon  of  Johny  died  in  the  life-time  of  Digby  j  and  Richard  ltd  iflue 
Chnrlesy   William^  Phitipy  Jo/ephy  and  Frances  wife  of  the  de- 
fendant Fleetwood.     That  Charles  the  fon  of  Richardy  as  Baron 
of  Gerards-Bromley  and  heir  male  of  the  body  of  Thomas^  entered 
into  the  lands  whereof  Digby  died  feifed,  and  was  thereof  feifed 
prout  lex  pojiulaty  and  alfo  of  the  jointure  lands  in  remainder  er- 
peftant  upon  the  death  of  Lady  Jane.     But  the  jury  further  finds 
that  Charlesy  Willinmy  and   Philipy  fons  of  the  faid"  Richard^  in 
V  I  tjie  life-time  of  Richard znd   Digby,  1676,  (being  then  infants 

under  the  government  of  their  father,  and  he  being  then  a  fub- 
je£l  of  King  Charles  the  Second,  and  under  his  obedience  in  the 
kingdom  of  England)  by  the  faid  Richard  their  father  were  fent, 
did  proceed,  go  and  pafs  out  of  the  faid  kingdom  of  England  into 
parts  beyond  the  feas,  out  of  the  obedience  of  tl>e  faid  King,  viz.. 
to  St.  Omersy  and  at  and  in  a  popifh  feminary  or  college  of  jefuits^ 
under  the  obedience  of  the  King  oi  Spain  then  being,  there  to  be 
educated  in  the  popi(h  religion  and  fuperftition  ofed  in  the  church 

of 
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if  Rsme ;  and  did  there  refi  Je  for  the  fpacc  of  five  years  amongft 
jcfaits  and  papifts,  and  during  that  time  were   inftru&ed  and 
educated  in>  aAd  did  profefsthat  religion.  That  Charles  in  i68i» 
and  PA////>  in  1693,  rct»i'*ncd  into  Efigla^id.     That  Charles y  after 
the  death  oi  Dlgbyy  21  May  1685,  granted  the  lands  to  Whit^      £  320  J 
grai^eTLTiAJervis^  and  their  heirs,  to  make  them  tenant  of  the 
£neehold  till  a  common  recovery  was  fufFered,  which  was  accord- 
ingly had  and  fuffered  Pafih.  1  Jac.  2,  to' the  ufe  of  Charles  and 
his  heir&r     And  then  Charles  in  confideration  of  10,000  /.  portion 
iTfth  Mary  his  intended  wife,  grants  the  fame  lands  to  ufes  which 
by  the  death  of  Charles  without  ilfueof  tliat  marriage  are  all  extin£l: 
except  a  rent-charge  of  1000  /.  per  annum  to  Lady  Mary,  who  is 
ftilt  living.     Thzt  2T  OSlober  1703,  Lzdy  Jang  died  feifed  of  the 
jointure  lands^  and  Charles  entered  and  fufiered  a  common  reco« 
▼cry,  to  the  ufe  of  himfelf  in  fee.     That  William  and  Jo/epA^ 
fons  of  Richard^  died  without  ifTue  in  the  life>time  oi  Charles 
their  brother.     That  Charles  always  from  his  going  beyond  fea  to 
the  time  of  his  death  was  and  continued  a  papift^  and  died  2 1 
J^tril   1707,  without   iflue,  nor   was  his  wife  then  pregnant. 
That  Philips  brother  to  Charles^  is  living,  and  heir  male  of  the 
body  of  Thomas  \  and  always  from  his  going  beyond  fea  was  and 
did  continue  a  papift,  and  is  fo  now,  ufing  and  exercifiiig  the  faid 
popifli  reliiMon.     That  Mary^   widow  of  the  fecond  Qsarles^  if 
living.     That  Roger  Chven^  Efquirc,  grandfon  of  Alice  the  daugh- 
ter of  Gilbert^  is  now  living,  and  the  next  proteftant  of  kin  to 
Philip  Gerard.    That  immediately  after  the  death  of  the  fecond 
Charles   Lord   Gerard^  the  defendants  Fleetivoad  &f  aP  entered, 
and  were  feifed  ^raw/  lex  poflulaf  upon  wiiofe  poiTcflion  the  Duke 
and  Dutdiefs  of  Hamilton^  in  right  of  the  Dutchefs,  did  enter 
and  were  feifed  in  manner  aforefaid,  and  made  the  leafc  to  the 
plain  tiff,  who  entered,  and  was  poflefTed  till  ejedled  by  the  de- 
fendants.    But  whether,  upon  the  whole  matter,  the  re-entry 
of  the  defendants  be  lawful  or  not,  the  jury  pray  the  advice  of  the 
court :  Etftpro  q:ur\  pro  quct^  ;  ^t ft  pro  def^y  pro  def*m 

The  great  queftion  in  this  cafe  is,  whether  upon  fhis  ftate  of 
the  faft,  the  ftatutc  of  i  Jac.  i.  f.  4.  will  have  wrought  fuch  a 
difability,  upon  account  of  the  foreign  education  of  Charles  and 
Phdipy  as  that  in  juilgment  of  law  the  remainder  to  the  heirs 
male  of  the  ho&y  oi  TkcmaSy  the  common  anceftor,  (the  death  of 
Digby  without  iffue  male  having  determined  all  the  former  limi- 
tations) mud  be  taken  to  be  fpcnt,  fo  as  to  let  in  the  Dutchefs, 
who  is  the  reverfipner.  If  it  has,  then  it  is  with  the  plaintiff, 
otherwife  it  is  with  the  defciulants. 

The  matter  in  law  upon  this  fpecial  vcrditl  was  argued  three 
icveral  times  at  the  bar  in  C  B.  Trin.  \  x   Ar,na^  by  Serjeant 
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ffooper  for  the  plaintifF,  and  Serjeant  Pcnge/Iy  pr9  dcP\  in  3fir/?. 
following  by  Serjeant  Pratt  pro  quet^y  and  Serjeant  Selby  pro  def* ;. 
and  Hil,  ftquert  by  Sir  Thomas  Powys  pro  qucr*^  and  Serjeant 
Chejbyre  pro  def^.  But  the  fame  perfons  having  argued  it  again 
in  5.  /?.  upon  the  writ  of  error,  where  the  matter  was  taken  up 
[  321  3  more  at  large  ;  I  fliall  omit  the  arguments  they  made  i«  C  J?. 
and  take  notice  only  of  the  refolution  of  the  court,  wlikh  was 
delivered  by  Lord  Trevor y  C.  J.  Pafch.  1 2  Ann. 

Lord  Trevory  after  ftating  tlic  heads  of  the  fpecial  vcrdlfl, 
went  on  as  follows. '  The  plaintiff's  title  depends  upon  the  con- 
ftruclion  of  the  feveral  afts  of  parliament  of  i  %r.  i.  r.  4. 
3  Jac.  I.  r.  5.  and  3  Car.  i.  r.  2.  For  the  leffors  of  the  plaintiff 
jiiuft  intitlc  thcmfelves  to  the  lands  in  queftion  upon  fome  dilabi" 
lity  wrought  by  one  of  thofe  ftatutcs,  which  difability  muft  enure 
to  make  the  recovery  fuffered  by  the  fecond  Lord  Charles  to  be 
Toxd,  and  work  a  determination  of  the  precedent  eftate-tail,  or  at 
lead  a  prefent  cejfer  of  it :  and  Cnce  the  eftate-tail  is  not  abfo- 
folutely  determined  \  as  it  is  not,  becaufe  Philip  who  is  heir  in 
tail  is  flill  living,  and  may  have  ifTue  who  may  be  inheritable  ta 
the  eftate-tail  •,  therefore  the  lelTors,  who  claim  after  that  cftatc 
is  determined >  cannot  entitle  themfelves  to  enter,  unlcfs  fome  or 
one  of  thofe  afls  of  parliament  give  a  title  to  them  fo  to  do  ;  for 
if  thofe  recoveries  are  good,  their  remainder  is  barred ;  or  if  they 
are  not  good,  yet  if  the  eftate-tail  has  in  judgment  of  law  conti- 
nuance, they  cannot  enter  by  virtue  of  that  remainder. 

Tlie  only  aft  infifted  upon  by  the  counfel  for  the  plaintiff  is 
the  aft  of  I  'jac.  for  the  other  fubfequent  afts  cannot  in  title 
them,  and  the  queftion  upon  them  is  only  how  far  they  have 
altered  the  aft  of  i  Jac*  Therefore  the  counfel  did  endeavour, 
with  a  great  deal  of  art  and  ingenuity,  to  fhew,  that  the  aft  of 
I  Jac.  had  fo  far  difabled  Lord  Charles  to  lake  the  eftate-tail  by 
defccnt,  that  the  recovery  fuffered  by  him  was  void,  and  that  the 
fame  difubility  being  ftill  upon  Philips  and  there  being  no  perfon 
ill  being  wbo  can  t^ke  the  eftate-tail,  they  muft  be  intitled,  as  if 
It  was  aftually  fpcilt :  then  as  they  infifted,  that  this  aft  wrought 
fuch  a  difability ;  fo  they  endeavoured  to  fliew,  that  this  aft  is 
ttill  in  force,  and  not  repealed  or  any  wife  altered  by  the  fubfe- 
-  quent  afts  of  3  Jac.  or  3  Car.  for  I  did  not  obfcrve  they  infifted 
(nor  was  there  any  foundation  fo  to  do)  that  either  of  thofe  two 
later  afts  could  give  any  title  to  the  plaintiffs,  for  3  Jac.  gives 
the  pernancy  of  the  profits,  in  cafes  of  difabilities  under  that 
aft,  to  the  next  prcteftant  of  kin  •,  and  the  aft  of  3  Car.  gives  the 
forfeiture  to  the  crown  upon  conviftion. 

So 
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60  that  this  cafe  will  depend  upon  two  things  to  conG^er, 
t.  What  is  the  operation  and  cfFeS  of  i  jfac.  admitting  it  ftill  in 
force,  and  as  if  the  other  z£ks  had  never  been  made.     2.  How 
far  that  ad  docs  ftill  continue  in  force,  and  whether  it  be  repeal*      [  322  J 
cd  or  any  wife  altered  by  the  fubfequent  a£ts»  or  either  of  them. 

I.  To  confider  what  conftgudion  muft  be  put  upon  the  fta- 
tutc  of  I  Jac.  ITiat  a£l  fays,  **  If  any  perfon  ihail  pafs  or  go,  or 
«•  (hall  fend  or  caufe  to  be  fcnt  any  child  or  other  perfon  under 
^  their  government,  into  any  parts  beyond  the  feas  out  of  the 
^<  King's  obedience,  to  the  intent  to  enter  into  or  be  refident  ia 
*'  any  college,  feminary  or  houfe  of  jefuits,  pricfts,  or  any  other 
**  popifli  order,  profefTion,  or  calling  whatsoever ;  every  perfon 
**  fo  fending  or  cauiing  to  be  fent  any  child  or  other  perfon  {hall 
••  forfeit  1 00  /.  jind  every  fucb  perfon  fo  pafjing  or  being  fent  beyond 
••  feas  to  anyfuch  intent  or  purpofe  jhall^  as  in  refpeSi  ofbim  or  her* 
**  felfonlyy  and  not  to  or  in  refpeEl  of  any  of  his  heirs  or  pojierity^  be 
**  difabled  and  made  incapable  to  inherit ^  purchafe^  take,  have^  or 
•*  enjoy,  any  manors ,  lands    i^cJ^ 

Then  there  is  a  provifo,  "  That  if  any  perfon  or  child  fo  paf- 
'<  (ing,  fent)  or  then  heing  beyond  feas  as  aforefaid,  (hould  after 
'*  become  conformable  and  obedient ;  during  fuch  time  as  they 
<<  (hall  continue  in  fuch  conformity  and  obedience,  they  fhall  be 
•*  freed  and  difcharged  of  every  fuch  difability  and  incapacity/' 

I  would  obferve  (irft,  as  this  a£l  is  penned,  it  was  very  difEcuIt 
to  determine  what  the  efFe£l  of  this  claufe  would  be,  and  what 
v^ould  be  the  confequence  of  that  difability,  and  who  fhould  have 
the  lands  during  it ;  for  in  thefe  particulars  the  ad  is  filent,  there- 
fore thefe  things  muft  be  left  to  the  conftrudion  of  law,  becaufe 
there  is  no  exprefs  declaration  who  (hall  have  the  lands  in  the 
mean  time. 

The  counfel  for  the  plaintiff  have  endeavoured  to  conftrue  thi$ 
aft  in  fuch  a  manner,  as  would  have  a  different  effed  upon 
lands  that  were  dcfcended  before  the  difability  incurred  ;  for  they 
feem  to  admit,  that  if  lands  were  defcended  to  any  one  that  did 
afterwards  incur  this  difability,  it  would  difable  him  only  to  re- 
ceive the  profits ;  but  they  faid,  where  the  difability  is  prec&i 
dent,  it  ought  to  be  conftrued  fo  as  to  prevent  any  defcent. 

Now  I  would  obferve,  that  this  would  be  a  pretty  extraordina- 
ry conftruftion,  thus  to  diilinguifli  between  lands  coming  before  - 
the  difability  incurred,  and  all  thofe  cafes  that  may  happen  upon 
this  a^  ;  (qt  though  this  conftrudion  will  provide  for  the  cafe 

before 
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before  us,  yet  it  renders  the  a£l  wholly  inefie£lual  as  to  all  other 
cafes  that  may  be  upon  It. 

C  323  3  Suppofe  it  had  been  the  cafe  of  an  eftate  in  fee,  that  was  to 
defccnd  to  a  perfon  difabled ;  according  to  this  conftruftion  the 
cftatc  could  never  defcend  upon  him  ;  who  then  fhali  have  it  ? 
It  cannot  be  pretended  his  next  Hfeir  (hall  enter  in  his  life-lime, 
for  he  is  not  heir  to  him,  he  cannot  claim  the  eftate  till  his  death : 
the  difability  is  only  perfonal,  and  the  a£l  fays  it  (hall  not  preju- 
dice tlic  heir,  but  that  after  the  death  of  the  anceftor  he  may  in- 
herit, but  it  docs  not  fay  he  fhall  take  in  the  life  of  the  anceftor. 
So  that  if  this  be  the  conftruftion,  there  is  no  body  to  take ;  th« 
confequence  of  which  is,  that  the  difability  is  of  no  ufc,  for 
though  the  party  be  difabled,  yet  if  nobody  has  a  right  to  enter, 
he  may  keep  it  himfclf,  Cnce  nobody  elfe  can  recover  it  againft 
him/ 

This  wotildbe  the  cafe  upon  this  conftruftion,  where  an 
eftate  in  fee  defcended :  then  put  the  cafe  of  an  eftate  purchafed 
by  one  difabled :  the  acSl  difables  him  from  purchafing,  but  no 
body  will  fay  but  that  the  eftate  (hall  veft  in  hun,  fo  that  his  heir 
may  claim  tlirough  him.  An  heir  cannot  claim  through  a  pur- 
chafer,  if  tlie  purchafe  did  not  veft  in  him  \  fo  that  this  cafe  too 
would  be  unprovided  for  upon  this  conftrudlion,  for  the  heir 
caiinoc  take  in  the  life  of  the  anceftor. 

This  was  compared  to  the  caf^of  a  monk  or  a  perfon  profefTed, 
but  tliey  are  not  alike  5  for  there  the  difability  is  grounded  upon 
the  maxim  in  law,  that  one  profefled  is  civilly  dead,  but  it  can- 
not be  faid  that  a  perfon  difabled  by  this  a£b  is  dead  in  law,  for 
it  is  not  an  abfolute  difability,  but  only  during  nonconformity. 
As  to  the  cafe  of  lands  defcended  before  the  difability  incurred, 
it  was  admitted,  that  the  eftate  and  intereft  fliould  continue  in 
him  ;  but  that  the  afl:  is  to  have  this  effeft,  to  difable  him 
to  take  the  profits;  and  if  in  that  cafe,  why  not  fo  in  tlie 
other? 

Where  a'  ftatute  As  this  IS  the  natural,  fo  it  is  the  legal  conftrv  Aion  :  it  is  not 
inflifts  a  difabi-  expieiTed,  who  fiiallhave  the  land;  but  the  aft  having  inflifted 
or  a^ecuniwT^*'  this  difability  for  a  publicfc  crime  againft  the  government,  I  think 
penalty  tor  a  the  conftrudlion  of  law  is,  that  the  land  during  the  difability 
**"d  d^^  ^"'"d*  ^ould  go  to  the  crown.  Where  an  aft  inflifts  a  pecuniary  pe- 
ciarcwho°&au'  nalty,  or  a  difability ;  if  the  parliament  doth  not  declare  who 
take  it,  it  fliaii  (hall  have  it,  the  crown  muft  have  it ;  otherwife  the  aft  is 
go  to  the  crown.  ^h^Hy  ineflFeftual :  and  the  King  being  the  head  of  the  govern- 
ment, all  penalties  for  publick  offences  go  to  him.  Indeed 
where  a  particular  perfon  has  a  private  injury,  the  law  may  give 

him 
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l>im  the  penalty  by  way  of  rccompcncc ;  otherwife  the  crown 
lias  the  forfeiture ;  and  fo  it  was  rcfolved  in  the  cafe  of  WoocU 
^vard  V  Fox^  2  Vent.    269  {a),  where  aft  arch-deacon  fold  the  W  3  Le^«  *'5* 
office  of  regifter»  and  the  queftion  was,  who  (hould  have  tlie  for-    '   ' 
feiture  ?  It  was  adjudged,  that  the  crown  (hould  have  it..    So  it      [  324  ] 
is  in  many  other  cafes,  for  if  you  do  not  give  the  forfeiture  to  the 
crown,  you  cannot  give  it  to  any  body  elfe  by  implication  :  you 
cannot  give  it  to  one  fubjeft  more  than  another. 

And  as  the  matter  refted  on  the  aft  of  i  Jac.  as  it  was  doubt- 
ful who  (hould  have  the  benefit  of  the  difabillty,  fo  it  was  more 
'  doubtful  in  what  manner  the  crown  (hould  have  it,  whether  be- 
fore conviction  or  after ;  by  office  or  inquifition ;  fo  that 'as  the 
forfeiture  was  uncertain,  the  method  was  alfo  uncertain :  and 
thefe  doubts  upon  the  penning  of  the  a£t  did  in  a  manner  render 
it  ineficdual» 

But  however  this  might  (land  upon  the  aft  of  i  Jac.  if  that 
was  the  only  ad,  I  think  that  by  the  aft  of  3  Car.  it  is  explained, 
and  altered,  fo  that  fince  that  aft  it  will  be  much  plainer  than  it 
was.  But  before  I  conGder  that  aft,  let  us  fee  how  it  flands  upon 
3>- 

Now  the  words  of  that  aft  are  to  this  purpofe,  **  That  If  the 
•*  children  of  any  fubjeft  (not  being  foldiers,  mariners,  mer- 
«*  chants,  f^c.)  to  prevent  their  good  education  in  England^  (hall 
•*  be  fent  or  go  beyond  the  feas  without  licence,  every  fuch  child 
*'  or  children  fo  fent  (hall  take  no  benefit  by  any  gift,  convey- 
•*  ance,  defcent,  devife,  or  otherwife,  of  or  to  any  lands,  Isfc* 
*<  and  the  next  of  kin,  which  (hall  be  no  popifh  recufant,  (hall 
<'  have  and  enjoy  the  faid  lands,  till  fuch  time  as  the  perfon  fo 
*^  fent  (hall  conform;  and  the  perfon  fo  fending  (hall  forfeit 
•«  xoo/.** 

As  to  this  aft,  I  do  not  think  it  has  made  any  alteration  of  the 
aft  of  I  y^c.  for  it  feems  that  this  aft  was  made  for  another  pur- 
pofe, to  prevent  going  beyond  fea  without  licence,  and  this  is  a 
diftinft  thing  from  what  the  former  aft  prohibited  5  for  by  this 
aft,  if  they  had  a  licence,  they  incurred  none  qf  the  penalties  ; 
but  if  they  went  with  intent  to  be  popi(hly  educated,  they  would 
incur  all  the  penalties  of  i  Jac.  This  aft  never  intended  to  re- 
peal I  Jac.  but  was  made  to  prevent  their  going  bevond  fea  upon 
any  pretence  whatfoever,  without  licence ;  fo  that  it  is  plain,  this 
has  not  altered  the  other :  and  diis  feems  to  be  an  anfvver  to 
Tredwafs  cafe.  Hoi.  73  {b)  for  that  was  founded  on  3  Jac.  and  /^»  •  ^j^ 
the  offence  was  going  without  licence,  and  it  doth  not  appear  (he  Uy  59.  s.cu* 
went  with  an  intent  to  be  bred  up  in  a  popilh  feminary,  though 

it 


^i|  Trinity  Term  6  Geo. 

ik  ippears  fte  was  afterwards  a  nun  profefled.    So  that  cafe  doth 
not  at  all  influence  this* 

The  ncxt^thing  to  be  confidercd  is  the  aft  of  3  Car.  how  for 
that  acl  has  either  repealed,  ahered,  explained  or  enlarged  the 
Z&,  of  I  yac.  and  in  order  to  form  a  right  judgment  of  this  mat« 

[  32c  1    ^^^'  ^^  '^^  P*^^^  ^^  ^^^^  ^^  ^^  ^^  ^^  conudered^  and  compared 
widi  the  provifions  in  k  Jac. 

The  title  of  this  a£l  is,  "  To  reftrain  the  palling  or  fending  of 
**  any  to  be  popi(hIy  bred  beyond  the  feas  '^  to  lay  a  further  re- 
ftraint  on  that  great  inconvenience^  that  was  found  to  grow  every 
day,  notwithftanding  the  aft  of  i  Jot.  fo  that  it  feems  to  be  made 
to  prevent  thofe  inconveniences,  by  fortie  provifions  that  were 
not  made  in  the  fird  aft.  And  it  feems  that  this  aft  was  made 
to  the  fame  intent  and'purpofe  with  the  firft. 

The  next  is  the  preamble.  **  Forafmuch  as  divers  ill  afl!eftcd 
^  perfons  to  the  true  religion  eftabliflied  within  this  realm  have 
**  fent  their  children  into  foreign  parts,  to  be  bred  up  in  popery, 
**  notwithftanding  the  reftraint  thereof  by  1  Jac,**  Therefore 
the  firft  enafting  claufe  is,  that  that  ftatute  (hall  be  put  in  due 
execution :  the  next  enafting  claufe  extends  to  all  the  cafes  com- 
prized within  the  aft  of  i  Jac.  and  to  feveral  that  are  not  within 
that  aft.  For  i  •  It  extends  to  perfons  fent  into  any  private  popiih 
family  beyond  fea,  which  was  not  a  cafe  within  i  Jac*  that  ex- 
tending only  to  fome  publtck  college  or  feminary.  2.  In  the  next 
place  this  aft  extends  to  the  fending  any  fum  of  money  for  the 
maintenance  and  relief  of  any  fuch  cliild,  fo  fent  abroad,  or  un- 
der colour  of  charity.  Then  it  inflifts  the  fame  penalty  on  the 
perfon  fending  and  the  perfon  fent,  whereas  by  i  Jac.  the  per- 
fon  fending  fotfeiis  cn!y  100/.  with  this  difference  between  the 
fender  and  fent,  that  the  laft  is  difcharged  upon  conformity,  but 
there  Is  no  provifion  for  the  fender.  It  is  further  obfe^vable  that 
thcfe  penalties  and  difabiliaes  are  only  upon  conviftion* 

Now  the  penalties  here,  are  all  the  penalties  in  i  Jac.  and 
fome  more :  they  are  net  capable  of  bringing  any  aftion  or  fuit 
at  law  or  in  equity,  nor  to  be  committee  of  any  ward,  or  capa- 
ble of  any  legacy,  dr  to  bear  afiy  office  ;  none  of  which  were  in 
the  aft  of  I  Jac.  Andfurthirjhall  lofe  and  forfeit^  (in  the  fame 
words  as  l  Jac.)  and  mentions  who  (liall  take  the  advantage. 
Thofe  are  the  fame  peiialties  with  refpeft  to  the  perfon,  as  are 
in  I  Jac.  but  it  was  not  faid  who  Ihall  take  the  advantage  of 
them ;  therefore  this  aft  fays,  he  (hall  forfeit  to  the  crown  upon 
conviftion :  fo  that  tliis  aft  feems  to  be  made  as  a  further  and 
clearer  provifion  againft  the  mifchief^  to  prevent  which  i  Jqc% 
was  made. 

3  ThcB 
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Then  there  are  two  provifocs  in  this  aft  relating  to  conforms 
^,  which  differ  from  that  in  i  Jac.  Firft,  That  if  the  perfon 
Aiall  conform  within  fix  months  after  his  return^  he  (hall  not  incur 
chc  penalties;  whereas  by  I  Jac.  he  was  to  be  difchargcd upon  [  326  J 
<:onformity  at  any  time.  Then  the  other  provifo  is,  that  upon 
conformity  at  any  time  he  fliall  be  reftored  to  his  land,  but  that 
does  not  go  to  the  other  difabilities:  fo  this  aft,  as  it  has  much 
enforced  i  Jac.  fo  it  goes  further,  and  has  made  alterations  in 
point  of  conformity. 

I  would  now  make  fome  obfcrvations,  to  (hew  that  tliis  aft  of 
3  Get.  (though  it  is  not  a  repeal  of  i  Jac.)  yet  it  has  enlarged, 
explained  and  enforced  it,  fo  that  now  the  meafure  of  the  di£ibi« 
lity  to  be  incurred  by  i  Jac.  is  to  be  governed  by  3  Car. 

It  was  inCfted  on  by  the  counfel  for  the  plaintiff  that  this  aft  of 
'^.Car*  (hould  not  be  conftrued  to  repeal  i  Jac,  becaufe  the  firil 
daufe  fays,  that  aft  (hall  be  put  in  due  execution :  I  do  not  think 
it  is  a  repeal,  but  that  claufe  coming  immediately  after  the  pre- 
amble, may  very  naturally  be  conitrucd  to  be  put  in  to  (licw,  that 
though  the  aft  was  altered  for  the  future,  yet  as  to  all  cafes  and 
oflfences  that  had  been  committed  againft  that  aft  before  3  Car.  it 
ihould  remain  in  force,  which  oiTcnces  could  not  be  puui(hed  bj 
3  Car.  it  having  norctrofpeft. 

In  the  next  place  I  would  obferve,  that  this  aft  of  3  Car.  \% 
far  from  repealing  i  Jac.  for  the  provifions  made  by  3  Car.  arc 
for  the  better  execution  of  i  Jac.  diercfore  it  was  natural  enough 
for  them,  at  the  time  when  they  were  making  provifion  for  the 
better  execution  of  that  aft,  to  fay,  it  (hall  ftill  be  put  in  execu- 
tion ;  for  they  were  providing  for  fcveral  things  not  fuificiently 
provided  for  before,  fo  that  the  putting  in  execution  this  aft  of 
3  Car.  may  properly  be  faid  to  be  putting  in  execution  the  aft  of 
I  Jac.  for  it  has  ftrengthened  that  law,  by  appointing  to  whom 
the  forfeiture  (hall  go,  and  in  what  manner  it  (hall  be  taken  ad- 
vantage of  by  the  crowni  m%.  upon  conviftion. 

It  muft  be  admitted,  tliat  upon  i  Jac.  either  the  forfeiture 
mult  be  to  the  crown  by  implication,  and  then  3  Car.  only  ex- 
preiTes  what  was  implied  before.  Or  if  it  Ihould  not  receive  that 
conftruftion,  then  it  muft  be  agreed,  that  aft  would  be  defec- 
tive in  mod  cafes  that  would  happen  upon  it,  and  the  perfon  dif- 
abied,  being  in  po(rc(non,  muil  hold  tlie  land,  becaufe  no  body 
could  make  a  title  againft  him  :  I  fay,  in  moft  cafes  ;  for  in  the 
cafe  at  bar,  the  counfel  inflfted,  that  the  remainder-man  might 
enter,  as  if  the  eft  ate- tail  were  fpent>  but  that  will  not  aofwcr 
all  tlic  other  cafe^  that  may  be  upon  this  aft>  for  if  it  were  the 
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cafe  of  an  eftate-tail  that  defcended  before  the  difabiHty,  ihtft% 
might  be  a  recovery  fufiered  of  that,  and  the  eftate  might  be 
barred>  In  cafe  of  an  mheritance  in  fee  defcended,  either  before 
or  after  the  difability,  or  in  cafe  of  lands  purebred,  or  which 
ibouM  come  in  the  nature  of  a  purchafe,  there  would  be  no  body 
indded  to  the  lands  in  the  life-time  ctf  the  diCabled  perfon  i 
Aerefore  this  z€t  of  3  Car.  feems  to  be  the  rule  by  wluch  the 
difabiUty  is  to  be  governed^  and  it  (hews  What  is  to  be  the  con* 
fequence  of  that  difabiiity,  viz.  a  ibrfeiture  to  the  crown  upon 
convi£iion« 

The  counfel  for  £he|5laintiff  feem  to  allow,  that  3  Car.  (houM 
hzre  an  ctkGt  upon  fome  lands,  and  they  £ud  ^  forfeitures 
therein  n^entioned  (bould  extend  to  lands  that  were  defcended 
before  the  difability,  or  to  lands  which  were  purchafed,  and  that 
thefe  might  be  forfeited  to  the  crown  ;  but  that  it  fliould  not  ex- 
tend to  lands  that  came  after  die  diiability,  for  that  they  never 
veiled  in  him* 

But  as  to  this  I  would  give  this  anfwer.     I  dilnlc  upon  die  aA 

of  I    Jac.  the  conftru&ion  would  have  been  to  give  it  to  the 

crown  m  all  cafes.     If  that  be  fo,  it  will  be  a  full  anfwer,  and 

this  a£l  of  3  Car*  will  be  only  explanatory  of  what  the  law  was 

before.     But  if  that  were  not  fo ;  if  it  did  not  go  to  the  crown  by 

1  Jac.  but  did  enure  for  the  benefit  of  the  remainder-man ;  yet  it 

muft  be  admitted,  that  this  point  was  doubtful  at  that  rime  when 

3  Car.  was  made:  it  was  a  point  that  bad  never  been  fettled  1 

and  if  it  was  doubtful,  and  3  Car.  was  made  to  explain  thoCs 

doubts ;  (hairit  be  explicatory  only  of  fome  things  that  were 

doubtful,  and  not;  of  all  that  were  fo  ?  efpccially  when  die  words 

are  fo  general^  that  they  may  extend  to  all  cafes*    It  feems  to  me^ 

that  this  a£l  muft  extend  to  all  thofe  doubts,  and  to  explain  the 

former  a£t  fo  ttr^  as  that  aU  thofe  penalties  ihould  go  to  die 

crown  upon  convi^on* 
.t 

Upon  the  whole  matter :  if  this  cafe,  depended  ordy  on  th« 
conftrudion  oft  Jac.  and  there  had  been  no  other  law,  though 
that  zGt  had  not  exprcfied  that  the  forfeiture  ihould  go  to  the 
crown,  yet  I  conceive,  the  difability  being  infli£ted  for  apublick 
crime,  die  forfeiture  muft  enure  to  the  crovm ;  or  if  it  did  not^ 
yet  it  could  not  intide  the  leflbrs  of  the  plaindflTto  enter,  whilft 
the  eftate-tail  condnues.  For  though  there  is  a  perfonal  difabi- 
lity in  Pbilipf  yet  it  is  but  perfonal,  and  the  eftate-tail  muft  conti- 
nue for  the  benefit  of  the  iflue.  If  he  had  iflue  born,  no  body 
could  pretend,  that  the  plaintiff  could  enter ;  and  though  he  has 
not^  yet  he  may  have  ifiue. 
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tn  tiic  next  place  the  a£l  of  1  Jac.  being  fo  doubtful  in  tbi^ 

^)oint,  who  (hould  ha?e  the  benefk  of  this  forfeiture,  the  a£t  of 

3  Car.  being  made  to  enforce  that  law,  does  fo  far  explain  it, 

tiiat  this  laft  aA  is  the  meafurc  by  which  we  are  to  conftrue  this 

cUfability. 

Accordingly  judgment  was  given  for  the  defendants.     And     [  J^S  ] 
the  plaintiff  brought  a  writ  of  error  in  B.  R,  and  the  general  er- 
rors affigned,  HiU  i  Geo.  rot.  564.     And  Mid.  a  Geo.  it  was 
argued  hj  Mr.  Fortefcue  for  the  plaintiff,  and  Serjeant  Pengelly 
for  the  defendant* 

Fortefcue.  In  this  cafe  I  Ihall  make  three  points:  l.  Whethef 
the  recovery  fufiered  by  the  laft  L<Jrd  Charles  be  void,  as  fuffcred 
by  one  who  was  out  of  poffeffion,  and  confequently  coul4  not 
make  a  good  tenant  to  the  pracipe  ?  a.  Whether  Philips  being 
alive,  who  it  heir  male  of  the  body  of  Thomas  firft  Lotd  Gerard^ 
be  fuch  an  impediment,  as  that  the  reverfion  cannot  be  executed 
in  the  leffor  of  the  plaintiff  as  right  heir  of  the  firft  Lord  Charles. 
3.  Whether  the  ftatute  of  3  Jac.  or  3  Car.  have  altered  or  re- 
pealed the  aft  of  I  Jac.  f*  4. 

The  firft  point,  whether  the  recovery  be  good  or  not,  depends 
folely  on  the  words  of  i  Jac.  "  That  every  perfon  fo  pafling,  i^c* 
•*  fliall  in  refpeft  of  him  or  herfelf  only,  and  not  to  or  in  refpeft 
**  of  any  of  his  heirs  or  pofterity,  be  difabled  and  made  incapable 
*•  to  inherit,  purchafe,  take,  have  or  enjoy  any,  ^r •"  Therefore 
Charles*^  being  out  of  the  realm  was  a  difability  in  him,  fo  as  he 
could  not  take  the  eftate  when  it  (hould  have  vefted  in  him.  By 
this  claufe,  omitting  the  words  in  {in  refpeci  of  himfdf  and  not  in 
refpefi  of  his  heir)  tht  z(k  intended  that  the  offender  fhouid  take 
nothing,  either  for  the  inteceft  of  himfelf,  or  any  other  -,  and  by 
a  fubfequent  claufe  all  eftates  and  conveyances  made  to  fuch  per-" 
fon  or  to  his  ufe  are  void. 

There  Is  a  difference  between  a  difability  by  a£l  of  parliament^ 
and  a  difability  at  common  law ;  yet  confidering  tins  as  a  dif- 
ability at  common  law,  the  law  never  throws  any  intercft 
upon  a  perfon  difabled.  If  an  alien  purchases  lands  to  him  and 
his  heirs,  albeit  he  can  have  no  heir ;  yet  he  is  of  capacity  to 
take,  but  not  to  hold,  for  upon  office  found,  the  King  ihall  have 
it.  If  a  man  be  attainted,  he  is  of  capacity  to  purchafe,  but  not 
to  hold ;  for  he  can  only  purchafe  for  the  benefit  of  the  King ; 
he  can  neither  have  an  heir  nor  be  heir  to  any  man^  for  by  the 
attainder  his  blood  is  corrupted,  i  Inf{.  2.  b.  8.  a.  i  Vent.  417* 
Now  though  an  alien  may  take  by  purchafe  by  his  own  contraA 
that  which  he  cannot  retain  againft  the  King,  yet  the  law  will 
never  enable  him  by  a£l  of  his  own  to  transfer  by  hereditary  de^ 
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fccnt,  or  take  by  aft  in  law,  for  the  law,  qust  nihil fruflra^  will 
not  give  an  inheritance  to  one  who  cannot  keep  it. 

If  the  common  law  be  fo,  that  an  cftatc  will  not  veft  in  a  pcr- 
fon  difabled,  the  cafe  at  bar  is  much  (Ironger,  for  this  incapacity 
is  by  \(k  of  Parliament.  The  words  are,  Jball  he  difabledand  made 
incapable^  fo  that  he  is  difabled  to  take,  either  for  his  own  or  the 
crown's  benefit.  The  claufe  as  to  the  heir  can  be  only  declaratory 
and  explanative,  for  words  afErmative  implying  a  new  law,  infer 
a  negative,  for  the  words  precedent  were  full  before,  he  Jball  net 
tahe^  that  is,  he  himfelf  in  his  own  perfon  fliall  not  take,  but  his 
heir  (hall.  The  reafon  of  inferting  the  claufe  therefore  viras  only  to 
fatisfy  the  fcruples  of  the  ignorant  as  to  the  difference  between  a 
temporary  and  a  total  difability,  as  in  the  cafe  of  attainder,  though 
the  diflference  may  be  well  known  amongft  lawyers.  Where  one 
is  attainted  of  treafon  or  felony,  that  is  an  abfolute  and  perpetual 
difability  by  corruption  of  blood,  for  any  of  his  pofterity  to  claim 
as  heir  to  him,  or  any  ancedor  paramount ;  but  when  one  is  dif- 
abled by  aft  of  parliament,  to  claim  any  eftate  for  life,  that  is  a 
perfonal  difability  for  his  life  only,  and  his  heir  after  his  death 
may  claim  as  heir  to  him  or  any  anceftor  paramount.  1 1  Co. 
Lord  Delaware's  cafe.  Where  Thomas  Delaware  petitioned  the 
Queen  for  his  place  in  the  Houfe  of  Lords,  which  his  great 
grandfather  had,  though  William  his  father  was  difabled  by  par- 
liament, 3  £•  6.  during  his  life,  to  claim  any  dignity :  and  it 
was  objefted,  that  his  father  being  difabled  by  aft  of  parliament, 
the  petitioner  could  not  convey  the  defcent  to  himfelf  through  the 
difabled  perfon ;  but  the  Judges  and  Houfe  of  Lords  were  of 
opinion,  that  he  might  claim  by  him,  this  being  only  a  perfonal 
temporary  difability,  which  differs  from  an  attainder. 

Though  nothing  vetted  in  the  anceftor,  yet  the  heir  make  take. 
The  claufe  not  in  refpeS  $f  his  heirs  can  fignify  nothing,  the  dif- 
ability extending  only  to  the  recufant  himfelf :  it  is  not  during 
life,  but  only  till  conformity.  This  cafe  being  a  limitation  in 
tail,  will  be  different  from  what  it  would  be  if  a  fee  was  limited, 
for  the  eftate-tail  is  by  the  flatute  de  donis^  and  the  iffuc  in  tail 
cannot  be  difabled,  but  muft  take  by  the  ftatute.  Therefore  if 
tenant  in  tail  is  attainted  of  felony,  and  has  iffue  and  dies,  although 
by  the  attainder  the  blood  is  corrupted,  fo  that  nothing  can  de- 
fcend  to  his  heir ;  yet  the  iflue  in  tail,  as  to  thofe  lands,  is  not 
barred,  becaufe  he  is  inheritable  by  force  of  the  flatute  de  donisf 
but  the  wife  of  tenant  in  tail  (hall  lofe  her  dower,  becaufe  fhe 
claims  by  the  cpmmon  law.  Lit.  §  746,  747.  In  this  cafe  te- 
nant in  tail  himfelf  may  have  a  right  to  take,  that  fo  it  may  de- 
fcend,  to  enable  tlie  iffue  in  tail  to  inherit,  but  he  does  not  take 
fuch  an  eflate  as  that  he  iliall  have  power  to  alien.     A  feoffment 

by 
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T>y  tenant  in  tail  gives  away  all  the  eftate  tenant  in  tail  had,  at 
concerning  himfclf,  or  any  benefit  that  he  may  receive  j  but  for 
the  fake  of  his  iffue,  and  him  in  reverfion,  there  ftill  remains  in 
him  a  right  of  that  intail  by  force  of  the  (latute.  And  by 
that  right  the  Uil  may  be  recovered  again,  as  by  the  root  whicn 
is  ftill  alive,  and  the  heir  (hall  bring  ^formedon  in  defcender^  and 
1^7  in  his  count,  defcendit  jus  from  that  ancellor  to  him  as  heir 
fer fomutm  doni*  Hob.  335,  337.  RMym.  354.  2  R0IL  Rip, 
418.  For  the  ftatute  de  donis  fays,  that  notwithftanding  an 
alienation  by  tenant  in  tail,  the  land  fliall  remain  to  his  iflue^ 
and  fo  iays  our  ftatute. ' 

It  may  be  obje^ed  that  it  Is  impoflible  for  the  heir  to  take 
unlefs  the  anceftor  was  feifed,  and  therefore  the  eftate  muft  vcft 
in  the  recufant.  To  this  I  anfwer.  That  at  common  law  it  is  not 
neceiTary,  that  the  ancefior  be  feiled,  to  enable  the  heir  to  claim 
by  defcent ;  for  the  rule  of  law  is,  that  where  the  anceftor  might 
have  taken  the  eftate  and  been  feifed,  there  the  heir  (hall  inherit. 
I  Co.  Shellef^  cafe.  Nay  in  fome  cafes  the  heir  (hall  take  by  de- 
fcent, although  the  anceftor  never  was  or  could  be  feifed  of  that 
eftate ;  as  if  lands  be  given  to  A.  and  B.  for  their  joint  lives,  re- 
mainder to  the  right  heirs  of  him  that  dies  firft  \  A.  dies ;  his 
heir  (hall  take  by  defcent,  and  yet  the  remainder  never  vefted 
during  the  life  of  A.     Co.  Lift.  378.  *. 

But  even  admitting  that  this  a£l  of  parliament  cannot  have  this 
conftru£tion,  and  at  the  fame  time  agree  with  all  the  ftriA  rules 
of  the  common  law ;  yet  when  by  an  a£l  of  parliament  eftates  are 
limited  for  particular  purpofes,  the  validity  of  thofe  limitations    . 
muft  not  be  meafured  by  thofe  ftri£i  rules,  for  it  is  fuppofed  the 
a£):  was  made  purely  for  a  repeal  of  thofe  rules. or  maxims,  and 
the  mechanick  rules  of  reafon  (hall  not  obftru£l  the  intent  of  the 
a£l,  for  the  ftatute  over-rules  all  private  rules  of  law.    3  Co.  64.  C6.  Litt.  ly.  i. 
h.     6  Co.  40.  b.     Z  Co.   Princes  cafe.     An  eftate- tail  may  be  Cro.  Eiiz.  379^ 
barred  and  ceafe  for  a  time,  and  afterwards  revive  again :  it  may  *^*  '7-  k- 
ceafe  as  to  one  perfon,  and  be  in  force  as  to  another.     9  Co. 
Biaumont*s  cafe.     J.  B.  and  his  wife  were  tenants  in  fpecial  tail, 
he  alone  levied  a  iine,  and  died  leaving  ifiue  ;  during  the  life  of 
J.  B.  the  intail  was  barred,  and  nothing  was  left  but  a  poflibility 
to  the  feme  \  for  if  (he  furvives,  (he  (hall  be  tenant  in  tail  as  be^ 
fore,  for  the  whole  tail  revives  and  is  reftored  to  her. 

An  eftate-tail  may  in  itfelf  be  perfe£i  and  alienable,  and  jet 
may  not  defcend,  though  there  be  iffue  in  tail.  Archet^s  cafe  \ 
and  Hob.  258.  An  eftate-tail  may  defcend,  and  yet  it  cannot  be 
aliened.  3  Co.  50.  It  may  be  full,  and  yet  cannot  be  aliened 
•r  defcend,  as  in  Beaufnonfs  cafe,  it  could  not  defcend  to  the 
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ifluc  from  the  mother  though  (he  had  the  whole  eftatc-tail  in  hcff 
becaufe  the  iflue  was  barred  before  by  the  fine  levied  by  the  fa- 
ther ;  and  it  could  not  be  aliened  by  the  wife,  becaufe  it  was 
aliened  before  by  the  hufband.  Hob.  257.  Though  thofc  points 
are  fingularities,  and  contrary  to  the  known  rules  of  law,  yet 
they  being  introduced  by  (latute,  muil  not  be  carried  to  the  rules 
of  law  as  to  their  ftandard.  The  rules  of  law  as  to  inheritances 
are  arbitrary,  and  do  not  depend  on  the  rules  of  reafon ;  and 
that  is  the  reafon  why  the  rules  of  law  vary  in  different  coun« 
tries. 

Objeftion.  That  the  eftate  muft  veft  in  the  offender,  becaufe 
the  provifo  fays,  that  the  offender  conforming  (hall  be  freed  and 
difcharged  of  all  and  every  fuch  difability  and  incapacity ;  and 
there  being  no  claufe  of  reftitution,  the  party  confomung  would 
have  no  benefit  of  his  conformity,  unlefs  the  eftate  always  re* 
aiained  in  him. 

Anfwer.  This  objc£lIon  is  capable  of  the  former  anfwer  | 
that  an  an  zQ.  of  parliament  enabling  fuch  things,  they  ought 
not  to  be  impugned,  becaufe  they  are  inconfiftent  with  die  rules 
of  law.  But  this  admits  of  another  anfwer,  that  it  was  not  the 
meaning  of  the  att,  that  the  party  conforming  (hould  be  reftored 
to  that  eftate  which  was  once  vefted  in  the  next  proteftant ;  but 
the  meaning  of  it  was,  that  he  (hould  from  thenceforwards  be 
able  to  take  any  other  eftate,  not  to  have  that  eftate  which  was 
once  forfeited,  for  he  could  not  take  it  again  by  purchafe  or  de- 
scent. Such  a  conftruftion  as  is  contended  for  on  the  other  fide, 
inftead  of  weakening,  would  very  much  encourage  popery,  and 
give  recufants  an  opportunity  to  play  the  hypocrite ;  for  if  by  his 
conformity  the  eftate  ftiould  be  revefted  in  him,  be  would  con- 
form outwardly,  go  to  church,  receive  the  facramenf,  and  be 
obedient  to  the  laws  for  awhile,  and  then  get  a  difpcnfation 
and  re-enter,  and  fo  toties  quoties^  which  would  be  to  evade 
the  ad. 

The  preventing  our  youth  from  being  fent  into  popifii  femina- 
ries,  to  fuck  the  poifon  of  their  pernicious  principles,  andftirup 
the  fubje£ts  to  rebellions  and  tumults,  is  the  grcateft  bulwark  to 
the  proteftant  religion.  The  taking  the  eftate  by  the  anceftor  for 
the  benefit  of  the  heir,  as  is  contended  for  is  in  fliort  giving  the 
recufant  a  power  by  a  recovery  to  bar  his  heir,  and  difpofe  of  it 
as  he  pleafcs,  which  overthrows  that  claufe,  the  intention  of 
which  was  to  prcfcrve  the  eftate  for  the  heir. 

a.  The  life  of  Philip  is  objcfted  to  be  an  impediment,  that 
prevents  the  execution  of  the  reverfion,  for  whUft  he  lives  fay 
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ihef,  the  eftate-uU  continues.  But  I  give  the  obje£lion  this  an- 
fwer.  That  PiiJip  can  take  nothing,  no  more  than  Charles  did : 
the  rule  of  law  is,  that  where  any  limitation  is  to  a  perfon  not  in 
ifft  at  the  time  the  eftate  ought  to  veft,  the  eftate  muft  go  over  to 
the  next  in  remainder.  Here,  the  limitation  is  to  Philip  and  the 
heirs  male  of  his  body,  but  when  that  limitation  ought  to  take 
cffe£l,  he  is  incapacitated  to  take,  and  then  the  limitation  over 
to  the  leflbrs  mult  uke  efie£l  immediately.  Cro.  El.  422.  De- 
Tife  to  R.  in  tail,  and  after  his  deceafe  without  iflue  to  Edwmrd 
his  fon  in  tail ;  R.  dies  leaving  ifFue,  living  the  teftator,  and 
there  it  was  held,  that  Edward  (hould  have  the  eftate  prefently^ 
and  not  wait  till  the  death  of  ^'s  iflue.  2  Roll.  Abr.  415.  (X  6. 
Devife  to  one  for  life  who  is  a  monk,  remainder  over  is  good.  If 
a  man  dies  feifed  leaving  iflue  only  an  alien,  the  land  (hall  efcheat 
immediately,  ind  not  come  to  the  crown.  If  a  man  has  iflue  two 
fons,  and  the  eldeft  be  an  alien,  the  law  takes  no  notice  of  him, 
and  therefore  as  he  (hall  not  take  by  defcent  himfelf  fo  he  (hall 
not  impede  the  defcent  to  his  younger  brother,  on  fuppoGtion  that 
he  may  have  ilTue  a  natural  born  fubje£t. 

In  refpe£):  to  the  incapacity,  an  alien  refembles  a  perfon  at* 
tainted,  with  this  difl^erence,  that  a  perfon  attainted  is  one  that 
the  law  takes  notice  of,  and  therefore  if  he  be  an  eldeft  fon  and 
furvives  his  father,  he  (hall  hinder  the  defcent  to  the  younger  fon, 
though  he  cannot  take  himfelf.  2  Vent.  ColUngwocd  v.  Pace.  An 
alien,  or  perfon  attaint,  may  purchafe  5  becaufe  it  is  their  own 
aft,  which  the  law  cannot  hinder ;  but  it  difables  them  from 
taking  by  defcent,  and  impedes  the  defcent  from  them,  becaufe 
they  muft  there  come  in  by  acl  of  law,  and  the  law  will  not  truft 
them  with  an  eftate. 

If  it  be  contended  that  during  the  life  of  the  offender  the  eftate 
fliall  be  in  abeyance  :  I  anfwer,  There  is  no  caufe  to  frame  abey- 
ances needlefsly,  which  the  law  loves  not,  nor  admits,  but  in 
cafe  of  neceflity.  If  in  this  cafe  the  land  (hould  be  conftrued  to 
be  in  abeyance,  then  it  muft  be  framed  againft  the  benefit  of  the 
churchi  whereas  it  ought  to  be  only  for  its  benefit.     Hob.  338. 

3.  Whether  the  ftatute  of  i  Jac.  be  ftill  in  force.  And  !• 
To  confidcr   it  with  refpeft  to  3  Jaf,  this    laft   relates   to   a  * 

quite  different  matter,  for  though  both  are  levelled  at  popery, 
yet  the  offences  are  diftinft.  In  i  Jac.  the  intention  of  a  foreign 
education  is  the  offence,  fo  that  a  man  may  offend  againft  that  fta- 
tute, and  be  innocent  as  to  3  Jac.  Again-,  a  protcftant  may  offend 
againft  3  Jac.  papifts  only  againft  i  Jac.  By  3  Jac.  the  offender 
is  capable  of  taking  the  legal  eftate,  and  lofes  only  the  prolits  till 
confprmity,  whereas  the  offender  againft  i  Jac*  takes  neither  the 
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cftatcnor  the  profits.  The  words  of  the  3  Joe.  are,  that  hijbatt 
take  no  benefit  by  defcent^  not  that  he  (hould  not  take  by  defcent ; 
and  then  the  Itatute  (hews  the  meaningi  by  giving  the  profits  dur« 
ing  his  non-conformity  to  the  next  protetlant  of  kin.    Hob*  73. 

2.  And  as  i  Joe*  (lands  unimpeached  by  3  Jac.  fo  does  it 
likewifeby  3  Car.  The  firft  bufinefs  of  this  latter  ftatute  is>  to 
tnaft  I  Jac*  to  be  put  in  due  execution,  which  could  not  be,  if  the 
law-makers  had  intended  it  for  a  repeal.  Be(ides  the  efie£is  of 
thefe  ftatutcs  are  different,  for  by  i  Jmc.  the  recufant  is  difabled 
to  take  the  lands  which  were  not  vefted,  but  by  3  Car.  he  only 
forfeits  what  is  vefted  ;  for  the  words  ^xtJballffrfeU  all  bii  lanii : 
fo  that  thefe  two  ftatutes  are  ycrj  confiftent,  for  3  Car.  was  made 
as  a  farther  provi(ion  to  f  Jac.  for  that  only  prevented  thevefting 
the  lands  after  his  recufancy,  fo  that  a  perfon  in  foStOion  before 
his  offence  could  feel  no  effeA  of  i  Jac.  and  therefore  to  adapt 
the  punilhment  to  both  cafes  the  ftatute  of  3  Car.  came  and  took 
away  the  eftate  vefted.  But  as  in  the  cafe  at  bar  the  difability 
was  attached  in  Charles  and  Philip  before  the  defcent  of  the  eftate 
on  either  of  them,  therefore  the  ftatute  of  i  Jae.  muft  be  the 
meafure  by  which  this  cafe  muft  be  ruled ;  and  then  it  follows, 
that  no  eftate  ever  vefted  in  Charles^  and  he  having  no  pofle(&on 
the  recoveries  are  void,  and  Philip  being  difabled,  the  land  muft 
go  over  to  the  leflbr  of  the  plaintiff  as  right  heir  of  the  firft  Lord 
Charles  \  thecon(equence'of  which  is,  that  (he  had  a  good  title 
to  make  the  leafe,  and  therefore  the  judgment  muft  be  reverfcd^ 
and  judgment  given  in  this  court  for  the  plaintiff. 

Pengellj  Serjeant  contra^  argued,  That  under  i  Jac.  the  eftate« 
tail  vefted  in  Charles^  and  would  have  defcended  to  his  iflPue,  if 
he  had  had  any.  That  the  fubfequent  ftatutes'  have  altered  that 
penalty,  and  given  the  forfeiture  to  the  crown  upon  convi£lion. 
That  in  this  cafe  there  was  no  conviftioA.  The  confequence  of 
which  is,  that  the  eftate  continued  in  him  all  his  life,  and  the 
recoveries' were  well  fuffered  by  him. 

But  if  thefe  points  (hould  not  be  with  me,  yet  under  the  firft 
fettlement  there  is  an  eftate-tail  fubfifting  for  Philip  and  his  iffue, 
and  therefore  the  reveriioner  cannot  enter  till  the  whole  e(bue-tail 
it  fpent. 

I.  Then,  the  legal  eftate  vefted  in  the  recufant,  for  the  con* 
ftrudlion  of  the  ftatute  ought  to  be,  tliat  only  the  perception  of 
the  profits  of  the  eftate  of  the  recufant,  or  at  moft  fome  uncer- 
tain intereft  determinable  on  his  conformity,  ought  to  veft  in  the 
crown ;  fo  that  the  eftate-tail  vefted  in  Charles^  and  would  have 
defcended  to  his  iffue  male  if  he  had  left  any,  and  had  not  barred 
a  them 
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dicm  by  the  recovery.  The  words  in  i  Jac.  that  hejhall  hi  Aif- 
abUdto  take  in  refpeEt  of  himfelfy  and  not  in  refpeEl  $f  his  heivy  were 
not  inferted  in  the  ftatute  by  way  of  provifo,  but  are  incorporated 
into  the  body  of  the  aft,  to  prefcrvc  the  eftate  to  the  heir  \  left  the 
heir,  who  is  innocent  of  the  crime,  ihould  be  involved  in  the  pu« 
nifliment  defigned  only  for  the  offender.  The  aft  did  not  intend 
to  prevent  the  inheritance  from  vefting  in  the  recufant,  and  con- 
fequently  prevent  the  defcent  to  the  iflue  per  formam  dotti,  for 
there  is  no  claufe  to  carry  the  eftate  to  any  other  perfon,  which 
provifion  is  in  all  other  ftatutes :  as  6  R.  2.c,6*  ^hich  difables 
raviihers  and  women  raviilied  confenting  after  the  rape^  to  have 
any  inheritance  or  dower,  appoints  the  next  of  blood  to  whom 
the  inheritance  ought  to  defcend,  revert,  or  remain,  to  enter  in- 
continently. So  the  1 1  /f.  7.  r.  20.  appoints  him  in  remainder  or 
revcrfion  (as  the  cafe  is)  to  enter  on  difcontinuances  by  women. 
But  this  a£k  had  no  view  or  defign  to  abridge  the  eftate  given  by 
the  donor,  or  to  haften  the  intereft  of  the  rcverfioner ;  fox 'the 
penalty  was  infli£led,  not  to  affe^  the  eftate  or  inheritance  of  the 
recufant,  but  his  perfon  only ;  the  heir  was  not  intended  to  fuf- 
fer  any  punifliment,  but  on  the  contrary  the  z£k  defigned  to  pre- 
ferve  the  right  and  eftate  of  the  heir.  The  claufe  that  all  convey-' 
ancesjball  he  void^  can  extend  only  to  conveyances  made  to  the 
recuiant  himfelf,  or  to  his  ufe,  and  not  to  conveyances  made  forty 
years  before  (that  is  to  fay)  it  can  never  affed  th^  fettlement  of 
the  firft  Lord  CI:arlesy  anceftor  to  this  Charles^  for  Charles  and 
Philip  were  not  fuch  perfons  againft  whom  the  ftatute  ordained 
tliis  puniftiment,  when  this  conveyance  was  made. 

This  z(X  of  I  Jac.  having  then  only  difabled  the  recufant  as  to 
a  fmall  intereft  in  the  land ;  it  follows,  that  the  refidue  of  the 
eftate  muft  remain  in  him.  If  the  heir  is  to  take  any  thing  by  this 
ad,  the  eftate  muft  veft  and  continue  in  the  anceftor  during 
life ;  for  the  heir»  whether  he  be  a  general  or  fpecial  heir,  muft 
derive  his  title  by  the  rules  of  law  under  the  fettlement  of  the  iirft 
Charles, 

There  is  no  difference,  when  the  eftate  is  vcfted,  and  when  it 
is  to  veft ;  for  it  will  be  agreed,  that  by  this  ftatute  lands  vcfted 
arc  not  to  be  devcfted  from  the  recufant.  Our  objection  is,  that  if 
there  is  a  total  difability  in  the  anceftor  himfelf,  none  can  claim  as 
heir  to  him,  and  that  is  proved  by  the  cafe  of  CoUingwood  v.  Pace^  Ante  i\% 
cited  by  the  other  fide,  and  then  this  difability  muft  deftroy  the 
fettlement,  and  ftop  the  blood;  for  if  there  be  grandfather, 
father  and  fon,  and  the  father  is  attainted,  though  neither  tlie 
blood  of  the  grandfather,  or  fon  be  corrupted  between  them,  yet 
tVt  corruption  of  the  father's  blood  draws  a  confequential  impe« 
diment  upon  the  fon  to  inherit  to  the  grandfather)  becaufe  the 
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father's  corruption  of  blood  obftrudis  the  tranfmiffion  of  the  he- 
reditary defcent  between  the  grandfather  and  the  fon.  If  tenant 
in  tail  is  attainted  of  treafon  or  felony,  and  at  the  time  of  lib  aN 
tainderhad  no  ifTue,  and  after  the  obtaining  his  pardon  has  iSuCf 
fuch  iflue  is  inheritable  to  him ;  but  if  he  had  ifTue  before  the 
pardon,  the  defcent  to  fuch  fon  is  hindered,  for  the  blood  be- 
tween  him  and  his  father  is  corrupted,  which  cafe  contradifls 
Lit.  §  76,  77.  for  though  the  eldeft  fon  born  before  the  pardon 
cannot  take,  nor  the  youngeft  fon  living  the  eldeft,  yet  diere  is 
no  fefer  of  the  eftate-tail  upon  fuppofition  that  the  eldeft  will  die 
without  iflue,  and  then  the  youngeft  fon  will  inherit.  In  our 
cafe,  if  there  is  any  right  of  the  eftate-tail  remaining  in  therecu- 
fant,  the  reverfion  ftiall  not  be  executed.  In  the  cafe  of  Lord 
Delaware  the  difability  was  impofed  for  life,  and  the  court  held 
that  one  might  claim  ^  heir  frbm  a  perfon  dilabled  only  by  2SL 
of  parliament* 

•  This  conftruflion  which  I  am  contending  for  of  the  intent  of 
the  claufe  in  impofing  only  the  forfeiture  of  fome  uncertain  in** 
tereft  till  conformity,  will  be  fupported  by  the  provifo  for  con- 
formity. By  that  claufe  the  party  conforming  *'  ftiall,  for  and 
<<  during  fuch  time  as  he  fliall  continue  in  fuch  conformity,  be 
**  freed  and  difchargcd  of  all  and  every  fuch  difability  and  inca- 
"  pacity."  Now  it  would  be  ftrange,  that  the  party  complying 
with  the  aA,  in  conforming  to  thefe  laws,  ftiould  not  have  the 
benefit  of  fuch  conformity,  that  is«  have  the  eftate  again ;  which 
he  could  not,  if  the  eftate  was  once  vefted  in  another,  there  bc^ 
ing  no  claufe  of  reftitution.  The  intent  therefore  of  the  aft  wasj 
that  the  party  conforming  fliould  be  in  tlie  fame  condition  as  be- 
fore his  offence,  that  is,  receive  the  profits  of  his  eftate  to  his 
own  ufe.  An/a£l  of  Parliament  may  indeed  make  an  eftate  ceafe 
and  rife  again»  as  in  The  Priiice\  cafe,  but  then  the  words  of  that 
aft  muft  be  ^xprefs. 

It  may  be  demanded,  to  whom  did  the  ftatute  intend  to  give 
the  profits  of  the  eftate  ?  I  anfwer,  that  forfeitures  given  by  fta- 
tute, either  for  non-fcafanccs  or  mis-feafances,  for  public  offences, 
fines  and  penalties  for  offences  at  common  law  againft  the  pub- 
lick  good  (no  perfon  being  appointed  to  take  the  benefit  of  them) 
ihall  go  to  the  King,  as  pater  patria^  the  head  of  the  government 
and  fountain  of  juftice,  who  is  concerned  to  fee  the  laws  exe- 
cuted. But  when  the  offence  is  private,  and  affefts  only  parti- 
cular perfons;  there  it  is  but  juft  and  reafonable  the  fufferer 
fhould  have  the  forfeiture  or  fine  for  a  compenfation.  In  the 
cafe  at  bar  the  offence  is  of  a  pubiick  nature,  againft  the  common 
good  of  the  kingdom,  and  coilfequently  the  forfeiture  accrues  to 
th^  crown,  according  to  the  cafe  of  Woodward  v.  /iwc,  2  Vent^ 
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^6^m  3  Liv.  289.  In  2  Infi.  650.  on  2  Ed.  6.  c.  13,  the  for« 
fciturc  of  the  treble  value  for  not  fetting  forth  tithes  ww  there* 
fore  by  exprefs  words  given  to  the  owner  of  the  tithes,  and  fo  is 
Moor  238.  I  RolL  Rep.  90.  1 1  Co.  60.  2  And.  f  27.  As  to  m  ^  | 
Beaumonfs  cafe,  the  fine  by  the  baron^  of  the  lands  whereof  the  L  3J^  J 
haron  2nd  feme  were  fcifed  of  a  fpecial  tail,  was  no  cej/er  of  the 
eftate-tail  of  the  feme^  and  in  that  cafe  it  is  not  pretended  that 
the  eftate-tail  (hall  go  over  to  the  reverfioner,  whilft  there  re- 
nuined  iflue  of  tenant  in  tail  fo  levying  the  fine. 

This  conftrudion,  that  the  forfeiture  fhall  go  to  the  crown, 
prevents  all  exceptions ;  but  the  other  conftru£lion,  that  no  eftate 
vefts,  prevents  the  penalty  defigned  by  the  ftatute;  for  if  no 
eftate  vefts,  the  crown  c.innot  have  the  profits.  The  aft  in* 
tended  no  difference,  whether  the  recufant  had  the  eftate  before 
or  after  the  offence,  nor  of  the  quality  of  the  eftate,  whether  it 
was  fee  or  tail ;  but  in  reafon,  of  the  two  the  eftate-tail  ought 
to  be  more  favourably  conftrued  to  be  preferved,  the  ftatute  de 
donU  taking  fo  much  care  to  preferve  the  eftate  for  the  iffue 
mgainft  the  alienation  of  the  tenant  in  tail ;  and  therefore  by  that 
ftatute  the  iffue  was  not  barred,  though  the  father  was  attainted 
of  treafon,  though  it  is  fince  altered  by  the  26  H.  8.  c.  13. 

Befides,  iti  this  ftatute  there  are  exprefs  words  preferving  the 
eftate  to  the  heir.  It  is  more  beneficial  to  the  fubjeft,  that  the 
crown  fliould  have  the  profits,  than  the  next  of  kin,  who  may 
perhaps  employ  them  under-hand  to  the  ufe  of  the  recufant  in  all 
or  in  part:  which  bargain  may  be  eafily  made,  confidering  that 
he  is  but  tenant  at  will  to  the  offender,  who  whenever  he 
pleafes  may  conformj  and  take  the  land^  and  recover  the  mefne 
profits. 

But  admitting  that  no  eftate  vefts  by  I  Jac.  yet  the  recovery 
is  good ;  for  the  right  of  the  entail  continued  in  Charles.  3  Co.  6« 
Baron  2nAfeme  feifed  to  them  and  the  heirs  male  of  the  body  of 
the  hufl)and,  remainder  to  B.  in  tail :  the  baron  alone  levied  a 
fine  and  fuffered  a  recovery,  in  which  he  only  was  vouched,  and 
not  the  wife,  who  had  a  joint  eftate  for  life  with  him ;  yet  it 
was  adjudged,  that  the  baron  coming  in  as  vouchee,  came  in  in 
privity  of  the  eftate-tail,  and  not  of  any  other  eftate,  and  fo  tlie 
recovery  is  good. 

If  the  eftate  did  not  veft  in  Charles ^  then  he  is  a  diffeifor,  and 
that  way  the  recovery  is  good.  3  Cb.  59.  Lincoln  Coll.  cafe. 
If  there  be  tenant  for  life,  ren^ainder  in  tail,  and  he  in  remainder 
enters  upon  the  leffee,  and  diffeifes  him,  and  after  fuffers  a  com- 
mon recovery ;  that  fl^all  biad  the  tail,  for  the  diffeifin  does  not 

devcft 
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deved  the  tail,  but  he  is  a  difleifor  of  the  eftate  for  life  only,  and 
as  to  himfelf  he  is  felfed  by  force  of  the  tail,  a  Roll.  Abr»  395. 
C.  3.  6  Co*  32.  And  fo  he  cbncluded  this  point,  that  the 
eftate  vefts  in  the  recufant,  and  only  a  perception  of  the  profits 
r  337  1  ^^  forfeited  to  the  King:  or  if  no  eftate  vefted,  yet  the  recovery 
is  good,  as  fufFered  by  a  difleifor,  and  confequently  quacunqu^ 
via  data  the  leflbr  of  the  plaintiff  can  have  no  title* 

2.  But  admitting  that  no  eftate  vefts  in  the  oflfender,  and  that 
the  recoveries  are  void,  yet  the  plaintiff  cannot  recover :  for  if 
.  Philip  cannot  take  himfelf,  yet  there  is  no  eejfer  of  the  eftate« 
tail,  whereby  the  reverfion  can  be  executed  in  the  plaintiff,  till 
the  death  of  Philip  without  iffue,  i  Inft.  28.  as  long  as  any  right 
of  the  eftate-tail  remains,  the  law  looks  for  iffue;  and  mough 
the  tenant  in  tail  be  100  years  old,  yet  the  law  fees  no  impoffi- 
bility  of  his  having  iffue;  and  Litt.  §  34.  is,  that  none  can  be 
tenant  in  tail  apres^  i^c.  but  one  of  the  donees  in  fpecial  tail^  for 
a  donee  in  tail  general  cannot  be  faid  to  be  tenant  in  tail  after 
poffibility,  becaufe  always  during  his  life  there  is  a  pollibility  that 
he  may  have  iffue  inheritable  to  the  fame  intail. 

It  is  admitted,  that  if  Philip  has  iffue  at  any  time,  the  iffue 
may  inherit;  and  then  the  eftate  muft  continue  in  P^i/i]^,  be- 
caufe the  law  expedls  his  having  iffue.  Tenant  in  tail  mav  fufier 
a  recovery  and  bar  his  iffue,  becaufe  he  has  the  whole  inherit- 
ance in  him.  As  to  2  Roll.  Abr.  415.  where  a  devife  to  a  monk 
is  held  void,  and  the  remainder  good :  in  the  fame  book,  pt.  4. 
it  faid,  that  if  a  leafe  be  made  to  a  man  who  is  not  capable  (as  a 
monk)  for  life,  the  remainder  over  is  not  good  ^  fo  that  in  a  de- 
vife, becaufe  the  intent  of  the  devifor  is  regarded,  it  is  good ; 
but  not  in  a  conveyance  at  common  law.  As  to  the  cafe,  Cn>* 
El.  422.  there  the  only  queftion  was,  whether,  if  the  devifee  in 
tail  die  in  the  life  of  the  devifor,  his  heir  in  tail  could  inherit, 
and  it  was  held  that  a  fubfequent  limitation  to  take  effed  on  the 
the  death  of  fuch  a  perfon  without  iffue  Ihould  take  efied  imme- 
diately, becaufe  there  was  no  poffibility  for  the  iffue  to  inherit. 
Plow.  557.  ^.  29  AJf.  6i*  Tenant  in  tail  was  bound  in  a  fta- 
tute  merchant,  and  had  iffue ;  the  iffue  was  outlawed  of  felony, 
but  pardoned  in  the  life  of  the  father ;  the  father  died,  the  ifRie 
entered,  the  conufee  fued  execution  of  the  land,  and  the-  heir 
brought  an  af&fe ;  and  it  M^as  held  that  the  outlawry  for  felony 
fo  difabled  him  in  his  blood,  that  he  could  not  take  by  defcent 
the  lands  in  tail,  any  more  than  lands  in  fee,  notwithftanding 
the  charter  of  pardon,  which  could  not  reftore  bis  blood  to  its 
former  purity ;  and  when  the  father  died  the  land  could  not  re- 
vert to  the  donor,  becaufe  the  donee  had  iffue,  though  that  iffue 
was  difabled,  and  upon  the  father's  death  the  freehold  was  in  no 
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^perfon,  but  in  nubihts^  and  beciufe  every  man  in  the  world  had 

equal  tide,  the  land  conceditur  occupanti.     Bro.  Defcent^  pL^  23. 

As  to  9  Co.  140.  a.  that  there  may  be  an  eftate-tail  which  may 

not  defcend  to  the  ifTue ;  the  reafon  is,  becaufe  there  is  a  tot;U 

dilability  by  the  fine  of  the  baron,  whereas  the  difability  in  the    [  338  ] 

cafe  at  bar  is  only  temporary,  and  is  removed  upon  conformity. 

4  LcM.  84*    Gouldf*  lo^.     An  alien  born  purchafed  lands  in 

tail,  remainder  to  a  ftranger  in  fee,  and  fuflfered  a  recovery  \  and 

it  was  bddt  that  the  remainder  was  barred,  for  before  office 

found  he  was  a  good  tenant  to  thx  pracipe^  and  that  the  alien  had 

a  good  fee-fimple ;  and  though  in  this  cafe  it  was  impoffible  for 

him  to  have  ifliie  inheriuble  to  the  intail,  yet  the  recovery  barred 

the  remainder*    If  there  is  in  the  eye  of  the  law  any  perfon  that 

by  poffibility  may  be  inheritable  to  the  tail,  the  reverfioner  (hall 

never  enter^  till  the  firft  limitation  is  fully  at  an  end.    Till  170;. 

Jo/ipb  the  younger  brother  of  CharUs  and  Philip  was  alive,  and 

a  proteftant ;  and  it  is  not  pretended  that  he  could  enter,  though 

he  was  iflue  in  tail ;  and  then  if  the  life  of  Philip  prevented  his 

entry^  confequently  it  muft  prevent  t}*e  entry  of  the  reverfioner. 

Though  Philip  was  a  recufant,  yet  no  claim  ever  came  to  him, 

therefore  no  difability  could  come  to  him  in  refpedi  of  the  lands, 

but  only  in  refpedl  of  his  perfon :  if  the  reverfioner  fhould  enter, 

there  would  be  no  remedy  for  the  ifiiie  born  after. 

The  difabiUties  are  pardoned  hj  zW.  i^  M.  c.  10.  which  is 
a  general  law,  and  therefore  to  be  taken  notice  of  by  the  court, 
though  not  found. 

3.  This  a£l  of  I  Jac*  is  altered  by  3  Jac.  which  extends  to  all 
the  offences  in  i  Jac.  Hob.  73,  feems  to  admit,  that  the  pu- 
nifliment  ought  to  be  according  to  3  Jac.  for  that  he  that  enters 
on  the  land  of  the  recufant  is  only  tenant  at  will,  i  Keb.  263* 
The  court  was  of  opinion,  that  3  Jac.  meant  no  other  caufe  but 
what  I  Jac.  intended,  to  prevent  the  education,  and  that  the 
King  hath  not  an  intereft  in  the  land  of  a  recufant,  as  by 
3  Eliz.  c.  3.  of  fugitives,  only  a  right  to  a  perception  of  th6 
profits,  which  by  tlie  return  and  conformity  of  the  offender  im« 
mediately  vanifhes. 

4.  The  (tatute  of  3  Car.  has  alfo  made  feveral  alterations  in 
I  Jac.  for  it  alters  not  only  the  difpofition  of  the  eftate,  but  the 
forfeiture  j  for  by  this  flatute  there  muft  be  a  conviftion,  and 
then  Charles  not  being  conviAed  can  forfeit  nothing  \  and  the 
opinion  of  C.  B.  was  that  this  ftatutrmuft  be  the  rule.  By  this 
the  King  is  to  have  the  land,  and  by  3  Jac.  the  next  of  kin, 
which  is  inconfiflent.  It  b  not  neceilary  to  cite  all  tlie  cafes 
where  it  has  been  heldj  that  a  fublequent  (tatute  being  contrary 

to, 
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to,  or  inconfiftent  with  i  formeri  is  an  implicit  repeal  of  thafr 
former  law.  ii  Co.  6i.  i  Jones  22.  It  is  agreed,  that  3  Car. 
extends  to  more  offences  than  i  or  3  Joe.  If  it  had  extended 
to  fewer,  there  might  be  fome  colour  to  fay,  that  the  other  ftatutes 
are  neceflary^  but  if  both  3  Car.  and  i  Jac.  inflidiing  difierent 
punifliments  for  the  fame  offence,  ibould  be  in  force ;  the  con- 
fequence  would  be,  that  the  offender  would  be  punifhed  twice 
for  the  fame  offence,  contrary  to  the  rule,  nemo  bis  puniri  debet  fr^ 
una  it  eodem  ieli^Om 

Though  after  the  preamble  of  3  Car.  it  is  enad:ed,  that  i  Jac% 
{hall  be  put  in  execution ;  yet  the  intent  of  that  could  only  be  to 
continue  i  Jac.  for  the  punifliment  of  offences  committed  be- 
t^^een  that  and  3  Car.  for  without  this  thofe  offences  would  to 
main  unpuniffied,  i  Jac.  being  implicitly  repealed.  If  i  Jac* 
continues,  tlie  punifhment  defigned  by  3  Car.  though  the  heafttTy 
will  be  avoided ;  for  if  i  Jac.  prevents  any  eftate  firom  refting 
in  the  recufant,  nothing  can  be  forfeited  by  3  Car.  for  he  cannot 
forfeit  what  he  has  not,  and  he  can  have  nothing  by  reafon  of 
I  Jac.  But  if  3  Car.  is  a  repeal  of  i  Jac.  (as  I  apprehend  it 
plainly  appears  to  be)  it  follows,  that  Charles  being  never  am- 
Ti£ted,  had  a  good  eftate  to  make  a  tenant  to  dkcpntctpe,  and 
being  himfelf  tenant  in  tail  under  the  fettlement  of  die  firft  Lofd 
Charles^  has  by  coming  in  as  vouchee  in  a  recovery  barred  the 
remainder  to  the  right  heirs  of  Lord  Charles^  under  which  the 
Dutchefs  claims*  But  if  that  recovery  be  not  good,  yet  the  life 
of  Philip  who  may  poflibly  conform,  or  leave  iffue  capable, 
will  ftand  in  her  way;  fo  that  taking  it  either  way,  the  juds- 
ment  given  below  for  the  defendants  was  well  given,  and  ought 
to  be  affirmed. 

Forte/cue  replied.  3  Car.  can  be  no  repeal  of  i  Joe.  for  thoug^h 
the  penalties  are  different,  yet  they  are  confiftent.  The  differ- 
ence between  a  foifeiture  and  a  difability  is,  tliat  a  forfeiture  can 
be  applied  only  to  what  the  offender  has,  but  a  difabilitv  cannot 
be  forfeited.  The  books  are  full  of  cafes,  wherein'  it  has  been 
held,  that  a  poffibility  cannot  be  forfeited,  or  a  right.  A  difa- 
bility is  an  incapacity  in  the  offender  to  take  any  eftate.  Nil  dot 
quod  non  habet.  This  cafe  is  like  that  of  a  monk,  who  on  his  de- 
raignment  may  fetch  back  the  eftate  wherefoever  it  is  gone ;  and 
fo  may  Philip  on  conformity,  or  his  iffue  inheritable,  enter  upor 
the  reverlioner  in  the  cafe  at  bar. 

Parler  C.  J.  This  fcems  to  be  a  matter  of  great  difficult 
two  different  conftru£tions  of  the  a£b  of  Parliament  have  b< 
fet  up,  viz.  for  the  plaintiff,  That  the  difability  is  total  in 
rccu£int,  and  no  right  at  all  of  the  eftate-tail  Ihall  veft  in  \ 
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\^  It  (hall  go  over  to  the  next  ifTue  in  tail  capable ;  if  there  be 
3)one,  to  the  reyerfioner ;  becaufe  otlierwife  the  recufant  would 
l)e  able  to  defeat  tlie  intent  of  the  a£t,  which  was  to  prefenre  the 
cilate  to  the  heir  or  pofterity.  That  for  the  defendant  is,  that 
the  compleat  legal  eftate  (hall  veft  in  the  anceftor,  becaufe  other*  r  ^  jq  i 
wife  they  who  muft  claim  through  him  could  not  take  by  defccnt, 
fo  that  tiie  intention  of  a  benefit  to  the  heir  would  be  defeated 
that  way. 

Now  both  thefe,  though  they  have  a  colour  of  being  for  the 
heir's  benefit,  yet  tend  to  defeat  it,  and  will  not  anfwer  the  in- 
tention. If  the  firft  ihould  prevail,  that  nothing  veiled  in  Charles  • 
or  Plnlipy  but  the  eftate  paffes  over  to  the  reverfioncr ;  then  the 
eftate-tail  muft  be  totally  determined.  Then  if  Philip  fliould  have 
ifiiie  capable  (of  which  there  is  ftill  a  poflibility)  they  will  be 
baned,  for  if  the  eftatc-tail  be  once  determined,  nothing  can  fet 
it  up  again.  Indeed  where  a  man  takes  an  edate,  and  after- 
wanis  a  more  worthy  heir  comes  in  ejfe^  who  may  take  the  fame 
eftate,  it  ihall  deveft  out  of  the  former  and  veft  in  the  latter :  as 
if  tenant  in  tail  has  two  fons,  and  dies,  the  eldeft  enters  and  dies 
leaving  liis  wife  privement  enfeint  with  a  fon ;-  the  eftate  prefently 
vefts  in  the  younger  brother,  but  as  foon  as  the  pofthumous  fon 
is  born,  he  fliall  have  it;  but  this  is,  becaufe  both  come  in  under 
the  ian;ie  eftate-tail,  and  there  is  no  determination  of  it :  but  he 
in  reverfion  can  never  enter,  fo  long  as  any  right  of  the  tail  which 
he  has  granted  out  remains. 

The  other  conftru£lion,  by  making  the  compleat  legal  eftate 
veft  in  the  recufant  anceftor,  enables  him  to  alien:  fo  that 
though  the  a£l  fays  the  anceftor  (hall  be  difabled  to  take  for  and 
in  refpeO;  of  himfelf,  and  not  for  and  in  refped  of  his  heirs  or 
pofterity  \  this  conftru£tion  enables  him  to  take  for  his  own  be- 
nefit, contrary  to  the  benefit  of  the  heir.  Confider  therefore, 
whether  there  be  not  a  middle  way  between  thefe  two,  which 
may  better  anfwer  the  intention,  (Wz.)  that  the  right  of  the  tail 
fliall  veft  in  the  anceftor,  fo  far  as  is  neccfTary  to  convey  the  de- 
fcent  to  the  iflue,  but  not  to  enable  him  to  alien  :  then  indeed 
the  defendants  will  have  no  title,  but  hov7  can  the  lefibr  of  (be 
plaimiff  enter  in  Philip' %  life-time  ? 

The  z€t  of  3  Jac.  feems  to  be  quite  out  of  the  cafe,  being 
made  for  another  purpofe. 

The  aft  of  3  Car.  does  concern  the  fame  perfons  and  crimes 
(amongft  others)  with  that  of  i  Jac.  but  it  is  not  therefore  a  re- 
peal of  it.     It  is  objected,  that  it  inllifts  inconfiftent  penalties ; 

but 
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but  why  are  they  inconfiftenti  (ince  one  may  have  a  proper  ope« 
ration  upon  fomc.  eftatesi  and  the  other  upon  others  ? 

I  do  not  fee  what  advantage  can  be  taken  of  the  a£^  of  general 
pardon ;  for  though  it  is  a  publick  zik,  yet  he  that  will  take  the 
benefit  of  it  muft  Uiew  how  he  is  intitled  to  it,  and  that  he  is  not 
within  any  of  the  exceptions  \  fo  it  (hould  have  been  found. 

C  34'  3  Pratt  J.  The  claufe  which  fays,  that  all  eftates,  terms,  and 
other  interefts,  made  to  fuch  recufant,  (hall  be  void ;  does  not 
indeed  concern  defcents^  but  purchafes :  but  confider  whether 
an  argument  may  not  be  drawn  from  thence,  that  the  intent  of 
the  2£t  was,  that  they  (hould  take  no  right,  no  intereft  at  all. 

Pa/.  2  Geo.  it  was  argued  a  fecond  time  by  Serjeant  Hopper  for 
the  plaintiff  and  Mr*  Lutwyche  for  tlie  defendant. 

SeconJ  trstt*         Hooper  Serjeant.    The   difability  by  i  Jac.  happened  before 
«w»^  any  thing  descended  either  to  Charles  or  PUlip  :  it  might  have 

descended  to  Jofephj  but  he  being  dead  without  iflue,  it  reverts 
to  the  donor.  The  ftatute  of  i  Jac.  induces  fuch  a  temporary 
difability,  as  prevents  any  thing  from  vefting.  Charles  and  Phi-' 
tip  were  no  lords,  though  the  vcrdi£l  calls  diem  fo  ;  for  the  fta- 
tute difables  them  to  tsdce  any  hereditament,  as  a  dignity  is. 

As  to  the  point,  whether  this  a£l:  be  repealed  or  not,  it  feems 
firange  to  imagine,  that  an  %8t  made  with  fuch  deliberation 
fliould  in  two  years  after  be  repealed ;  efpecially  if  we  conCder 
what  happened  within  thofe  two  years ;  the  powder  plot  was  then 
juft  difcovered,  and  immediately  an  zGl  pafled  for  a  publick 
thankfgiving  for  that  deliverance  \  the  confpirators  are  attainted, 
and  then  at  the  fame  parliament  is  this  ftatute  made,  which  is 
fet  up  for  a  repeal  of  i  Jac.  the  great  bulwark  againft  popery. 
Thefe  have  different  operations,  and  may  well  ftand  together ; 
the  one  prevents  eftates  from  vefting,  and  the  other  meddles 
with  eftates  vefted. 

But  fuppo(ing  for  argument  fake,  that  which  otherwife  I  can 
sever  admit,  that  3  Jac.  docs  amount  to  a  repeal' of  i  Jac.  yet 
furely  then  the  ftatute  of  3  Car.  has  revived  it ;  for  it  enafts  it 
to  be  put  in  due  execution,  which  plainly  Oiews  it  was  not 
thought  to  be  repealed  by  3  Jac.  or  intended  to  be  repealed  by 
3  Car.  and  it  is  to  be  in  execution  as  well  againft  crimes  to  *r,  as 
thofe  aAually  committed. 

The  common  recovery  can  have  no  efFc£l,  being  fuffered  by 
one  who  had  no  eftate  ia  him  at  the  time,  and  therefore  could 

not 
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^^^tby  deed  inrolled  make  a  tenant  to  the  prstctpe.     By  deed  in* 

^^Ued  (that  is^  by  bargain  and  fale)  nothing  pafles  but  what  may 

*^«^Mrfully  pafs,  for  it  does  not  work  a  diflelfin  or  any  tort.     The 

"^(^  I  Jac.  is  exprefs,  that  fuch  perfon  {hall  be  difabled  to  take  ; 

fc?  the  recovery  he  may  extinguifh  his  right,  but  he  cannot  alien 

^t|  he  has  jus  extingumdi^  but  not  jus  alienaniu     On  i  Jac.  the 

^rown  can  have  no  right,  becaufe  nothing  vefts  in  the  party ;  and 

therefore  if  the  father  is  feifed  of  land^  in  fee,  and  the  fon  is  at-    [  34a  ] 

tainted  of  treafon  in  the  life  of  the  father,  and  the  father  dies  ; 

the  land  (hall  efcheat,  for  that  the  fatlier  died  without  heir,  and 

the  crown  cannot  have  the  land  as  a  forfeiture,  becaufe  the 

fon  never  had  it  to  forfeit*     \InJl.  13.  ^.  Here  nothing  is  veiled 

in  Charles  or  Philip^  and  fo  consequently  they  can  forfeit  nothing. 

They  have  fdntilla  juris  to  preferve  the  eftate-tail,  but  not  to 

forfeit  or  deftroy  it.     The  crown  can  never  take  but  by  record^ 

either  judicial  or  minifterial,  as  in  the  cafe  of  an  efcheat  the 

crown  takes  by  ofEce^  which  is  a  minifterial  record* 

I  come  now  to  the  chief  point,  whether  the  dutchefs  can  enter, 
living  PhUlp  ?  At  common  law  before  the  ftatute  de  donis  all 
eftates  were  fee-fimple ;  and  the  ftatute  was  calculated  more  for 
the  benefit  of  him  inreverfion,  than  the  tenant  in  tail  or  his  iflue, 
for  now  the  reverfion  is  certiin,  and  the  donor  may  limit  as  many 
remainders  as  he  pleafes,  which  he  could  not  do  before,  for  there 
could  not  be  one  fee-fimple  depending  upon  another ;  and  the 
reverfion  is  now  fixed,  which  before  was  but  a  poflibility,  for  now 
the  tenant  in  tail  can  neither  bar  nor  clog  the  reverfion,  except 
by  a  recovery  which  is  not  mentioned  in  the  ftatute  de  donis  ; 
fince  which  there  is  no  one  ftatute  that  gives  the  tenant  in  tail 
power  to  charge  the  reverfion.  As  to  the  cafe  now  before  us, 
the  ftatute  of  i  Jac.  has  repealed  the  ftatute  de  donis^  for  by  that 
Charles  and  Philip  are  made  inheritable  as  ifiue  in  tail,  but  now 
by  this  latter  ftatute  tliey  arc  difabled. 

At  common  law  before  the  ftatute  de  donis  zformedon  in  revet'^ 
ier  did  lie  on  failure  of  ifiue ;  and  in  our  cafe  if  there  are  no  ifiue 
inheritable  to  the  eftate,  it  muft  revert  to  us,  who  are  the  right 
heirs  of  the  donor.  If  tenant  in  tail  dies  leaving  his  wife  prive- 
ment  enfeint  with  a  fon,  the  eftate-tail  muft  revert  to  the  donor, 
fubjeft  to  the  entry  of  a  pofthumous  fon.  (C.  J.  Have  you  any 
cafe  to  that  ?}  Hooper^  I  did  not  look  for  any,  thinking  ic  conftant 
experience. 

This  eftate  muft  go  to  the  reverfioner,  otherwife  where  c^n  it 
go  ?  The  aft  of  i  Joe.  takes  away  and  abrogates  not  only  all  rules 
and  maxims  of  law,  but  alfo  all  ads  of  parliament  prior  to  it,  that 
are  contrary  and  repugnanu     8  Co.  Prince'^  cafe.     That  was  a 
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fettlement  of  part  of  the  duchy  of  Comvmll  by  z&  of  parliament^ 
there  the  eftate  (as  it  has  lately  done  till  Kidg  George  came  to  thd 
crown)  when  there  was  no  Prince  of  fVaUs^  lay  dormant  for 
many  years;  and  when  there  was  a  Prince  of  Wales^  rofe  again* 
In  our  cafe,  if  Philip  fliould  have  a  fon^  he  might  enter  \  but  ill 
the  mean  time  the  eftate  muft  go  over  to  the  reverfioner.  Some 
perfons  are  capable  to  take  by  purchafe,  that  are  not  capable  to 
C  343  3  ^^^  ^7  ^cfcent ;  but  no  cafe  proves  that  one  may  take  by  defcent^ 
that  is  difabled  to  take  by  purchafe* 

Lutivyche  contra.  As  to  the  iirft  point,  whether  any  thing  vefts 
in  Charles  or  Philip :  if  the  ftatute  had  intended  to  induce  a  total 
difability,  there  would  not  have  been  the  faving  claufe  as  to  the 
heir;  which  implies^  that  the  anceftor  (hall  be  capable  to, take 
for  the  benefit  of  the  heir.  The  heir  is  not  to  be  a  purchaferi 
but  the  anceftor  hjmfelf,  and  confequently  it  muft  veft  in  the  an* 
ceftor,  for  otlierwife  it  cannot  defcend  to  the  heir ;  be  the  inhe* 
ritance  either  fee-fimple  or  fee-tail,  the  anceftor  muft  inherit,  to 
tranfmit  it  to  pofterity*  If  no  eftate  vefts,  and  it  be  an  inherit- 
ance, where  can  the  freehold  be  during  the  life  of  the  offender  ? 
It  cannot  be  in  abeyance,  and  therefore  the  right  of  the  intail 
ihall  veft  in  the  recufant,  but  the  crown  (hall  have  the  profits* 

Had  this  ftatute  intended  a  total  difability,  it  would  have  pro« 
Tided  to  whom  the  land  (hould  have  defcended  in  the  mean  time, 
as  in  6  ^.  2.  r.  6.  1 1  H.  7.  c.  20.  and  4  {ff  5  P.  fcT  JIf,  c.  8. 
On  6  R»  2*  the  heir  is  a  purchafer,  but  on  the  11  H.  7.  he  takes 
bydefcent.     3  Co.  37, 

As  to  the  Princes  cafe,  diat  was  by  aft  of  parliament ;  and  rc- 
folved  that  it  would  not  be  good  at  common  law* 

It  is  objefted,  that  if  the  offender  has  the  eftate,  he  may  de* 
ftroy  it,  and  bar^the  iffue  for  whom  the  ftatute  is  fo  careful. 
To  this  I  anfwer :  that  if  by  this  ftatute  tlie  eftate  tail  vefts  in 
him,  a  common  recovery  is  as  incident  to  his  eftate,  as  alienation 
is  to  a  tenant  in  fce-Cmple.  My  Lord  Ccte,  i  Injl.  223.  ^. 
enumerating  the  feveral  incidents  to  fuch  an  eftate  fays.  That  the 
tenant  in  tail  may  fuffcr  a  common  recovery,  and  therefore^  bj% 
he,  if  a  gift  in  tail  is  made,  with  condition  reftridive  of  fuch  an 
incident,  the  condition  is  repugnant  and  void,  for  fuch  a  tenant 
has  a  right  to  turn  the  fee  tail  into  a  fee-fimple  for  the  benefit  of 
his  heirs,  by  bariing  ftrangers.  C.  J.  Can  he  make  a  deed  for  a 
tenant  to  the  precipe  without  an  alienation  ?  Lutnvyche^  Such  an 
alienation  only  with  intent  to  fufFer  a  recovery,  may  not  amount 
to  fuch  an  alienation  as  is  prohibited  within  the  intent  of  this  fta- 
tute.  4  Leon.  84*   Land  wiis  given  to  an  alien  in  tail|  remainder 
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^c  another  in  fee :  the  alien  fuffered  a  recovery,  and  died  without 
i£ue  I  it  was  urged  that  the  recovery  was  void,  for  that  the  alien 
^^ras  not  tenant  of  the  freehold  at  the  time  of  the  recovery  fufiered, 
l>ut  die  whole  court  held  that  the  recovery  was  good  to  bar  die 
remattider. 

Another  queftion  is,  whether  the  reverfion  can  be  executed  [  ^J^  1 
liTing  PbUip  P  I  Ltfi.  2d.  a.  is,  that  if  lands  be  given  to  a  man 
and  his  vnfe  and  to  the  heirs  of  their  two  bodies,  and  they  live 
till  each  be  loo  years  old,  yet  do  they  continue  tenants  in  tail^ 
for  the  law  fees  no  impoffibility  of  their  having  ifTue,  In  our  cafe, 
if  JPJU/ip  has  any  iflue,  he  may  inherit ;  but  if  the  reverfioner 
once  enters,  he  muft  enjoy  it  for  ever,  and  then  what  becomes 
«f  the  fawig  claufe  as  to  the  heir  ? 

€•  J.  Is  there  any  cafe  which  proves  that  the  eftate  00iU  not  be 
divefted  out  of  the  reverfioner  ? 

Lutwjche.  I  could  not  find  any*  The  iflue  in  tail  cannot 
enter  in  the  life  of  the  oflender,  and  a  fortiori  the  reverfioner  (hall 
not. 

He  infifted  on  i  Joe.  being  repealed,  and  the  difability  par* 
doned,  as  in  the  former  argument. 

Parhir  C.  J.  It  has  been  infifted  on  for  the  defendant,  that 
the  claufe  in  i  Jac.  as  tp  the  heir  makes  h  necef&ry,  that  the 
legal  eftate  ihould  veft  in  the  anceftor,  in  order  that  the  heir  may 
convey  a  title  through  him;  but  it  is  confiderable,  whether 
the  efie£t  of  that  claufe  be  not  rather,  that  whatever  diffi- 
culty would  regularly  arife  to  the  heir  from  the  anceftor's  not  be« 
ing  feifed,  that  (hall  not  be  any  obje£^ion  to  the  heir  in  this  cafe. 
Not  that  the  anceftor  (hall  be  feifed  for  his  fake,  but  his  want  of 
feifin  (hall  not  prejudice  tlie  heir.  The  heir  (hall  take  the  fame 
advanuge,  as  if  the  anceftor  had  been  feifed. 

It  IS  contended  that  the  difabled  perfon  (hall  take  by  purchafc 
in  refpe£l  of  his  heir ;  but  that  is  a  notion  I  cannot  underdand, 
how  he  that  cannot  take  for  himfelf,  can  take  by  purchafe  in  le- 
fpeS  of  his  heir.  The  words  in  refpcEi  of  himfelf  and  not  in  refpe^ 
^his  heir  muft  be  applied,  fecundum  fubjeciam  water i am ^  i.  e.  as 
the  fubjefl  matter  of  the  claufe  will  bear.  The  difabled  perfoa 
is  made  incapable  to  take  a  perfonal  eftate  by  the  fame  claufe,  but 
it  is  plain  that  other  intervening  claufe  cannot  be  applied  to  that, 
and  fo  it  feems  to* be  in  the  cafe  of  purchafes.  No  authority  has 
been  cited  of  either  fide,  and  it  feems  a  very  confiderable 
<)ucftion,  whether  in  the  cafe  of  tenant  in  tail  with  a  remainder 
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over,  the  remainder  being  once  vcfted  in  default  of  HTuc  In  tail, 
can  be  divefted  by  rcafon  of  iiTut  kfter  born.  Stippofc  the  dafc  of 
*SL  fcc-fjniplc,  the  land  cfchcats  for  want  of  heira  j  (hall  it  diveft 
out  of  the  lord,  and  veft  in  a  i)ofthumous  heir? 

r  2AC  ]  "^^^  ftatute  of  3  Jac.  is  entirely  out  of  the  cafe.  3  Car,  in- 
fli£b  a  penalty  of  another  kind,  viz.  a  forfeiture  of  the  eftate 
Tcfted :  but  it  i  Jac.  be  taken  to  be  entirely  repealed,  then  3 
Car.  will  not  provide  for  all  the  cafes  that  may  happen  ;  as  if 
lands  defcend  after  the  difability  attached.  Therefore  the  moft 
natural  con{tru£^ion  feems  to  be,  that  the  firft  claufe  of  3  Car. 
which  cnaAs  that  i  yac,  (hall  be  put  in  execution,  leaves  I  Jac. 
its  full  force  and  effed,  as  to  all  cafes  not  afterwards  provided 
for  by  3  Car. 

The  difficulty  as  to  the  Dutchefs's  taking  during  the  life  of 
Philip  feems  the  moft  confiderable ;  for  fuppofc  the  other  part  of 
It  as  to  the  diverting  the  eftate  out  of  the  remainder-man  were 
out  of  the  cafe,  how  can  (he  enter,  while  there  is 'any  iffue  in 
tail  in  being  ?  Suppofe  there  had  been  a  difleiftn,  and  (he  was  to 
bring  ^formedon ;  muft  not  (he  lay  it,  that  all  the  ifltie  male  of 
the  body  of  Thcnias  are  dead  ? 

It  is  faid  that  ifue  muft  be  ijUfiie  inheritaUe^  which  Philip  is  not ; 
but  he  may  inherit  upon  conformity,  and  ifluc  inheritable y: J 
modo^  fub  condiiiouej  is  ftill  ifl'uc  inheritable. 

Pratt  Juftice.  That  objedion  indeed  has  the  greateft  weight ; 
for  as  to  the  claufe,  for  and  in  refpe^  of  lie.  that  can  have  no 
other  conftruclion,  but  that  the  anceftor  (hall  be  difabled,  but 
-    that  difability  (ball  not  hurt  tlie  heir. 

Difability  may  be  cither  total  or  temporary.  7otaly  fuch  as 
that  of  an  alien,  would  have  prejudiced  the  heir.  This  is  a  tcm« 
porary  one,  and  therefore  though  the  faving  for  the  heir  had  been 
left  out,  I  (Iiould  have  tliought  it  muft  have  had  the  fame  con* 
ftrudion,  as  it  will  now  have  -,  and  regularly  the  difability  (hould 
not  have  prejudiced  the  heir  in  all  cafes.  But  fuch  temporary 
difabilities  may  in  fome  cafes  by  intendment  be  prejudicial  to  the 
heir,  as  in  cafe  lands  in  tail  defcend  after  the  difability  attached, 
and  no  ifTue  in  tail  is  then  ///  ejfe^  tlicy  muft  go  over  in  that  cafe. 
yVnd  fo  it  feems  to  me  it  will  be  now,  notwitliftanding  the  addi* 
tion  of  that  claufe ;  if  there  be  an  heir  in  tall  capable  of  taking  at 
tl>e  time  of  the  dcfcent,  that  he  fliall  have  the  land  \  but  if  not, 
lie  will  be  prejudiced  l>y  that  accident,  and  it  muft  go  over  :  at 
lc;;ft  till  fomv  perlbo  comes  in  ejft  capable  of  taking  the  eftate- 
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Wi  the  remainder-man  fliall  enter,  for  tbe  freehold  cannot  be 
Sh  abeyance. 

Hilary  3  Geo.\t  was  argued  a  third  time  bjr  Mr.  jR^rtv  for  the  Third  trsument^ 
3>laintlfi>  and  Serjeant  Chejbyre  for  the  defendant. 

Mr.  Rievi.  The  title  of  the  Dutchcfs  depends  oh  three  a^s  of  r  ^^  j  1 
"{nrliamenty  i  and  3  Jac.  and  3  Car.  which  were  HW  made  to  pre* 
Tent  the  growth  of  popery.     And  he  argued,  fhe  had  a  good  title 
Unler  i  Jac.  whii^h  temains  unrepealed,  either  by  3  Jac.  or 
3  Car. 

1.  It  in  not  repealed  by  3  Jac.  Tliefe  ivro  ftatutes  relate  to 
diflFerent  perfons  and  different  bffehe'es.  i  Jac.  relates  to  all  per- 
ions,  3  y^*  0^7 1<>  ohildren.  In  I  Jac.  the  ofience  is  pafling 
or  being  feiit  beyond  the  feas  to  be  there  educated  ;  in  3  Jac.  the 
offence  is  going  without  licence.  The  penalty  in  3  Jac.  is  lefs 
than  in  i  Jac.  3  Jac.  is  only  the  profits,  in  i  Jac.  the  eftate 
itfelf  is  forfeited,  and  the  reafon  is^  becaufe  the  oftnce  againft 
I  Jac.  is  greater  than  that  againft  3  Jac. 

2.  The  ftatut*^  3  Car.  is  no  repeal  of  i  ^ac.  The  rUle  indeed 
is,  Leges  pofteriores  Icgds  priores  contrari as  ahrcgant^  but  thofe  two 
ftatutes  may  confift  together.  Though  both  extend  to  the  fame 
perfons,  yet  the  penalties  arc  dHTcrent  and  confiftent.  i  Jac* 
works  a  difability  to  take  after  the  offence  committed,  3  Car.  a  lofj 
of  what  the  offender  had  before  the  offence;  If  it  ihould  be  con-: 
ftrued,  that  3  Car.  is  a  repeal,  then  papifts  will  be  bettered  by 
that  ftatute,  for  they  will  be  reftorcd  to  their  capacity  of  pur* 
chaGng,  which  was  taken  from  them  by  i  Jat.  neither  can  they 
be  convi£ied  upon  3  Car.  if  they  will  but  be  content  to  ftay 
abroad :  no  procefs  can  reach  tliem  theie^  for  they  can  only  bd 
outlawed  in  the  cafe  of  high  treafon^  26  H*  8.  r;  13.  ^  Ed.  bi 
ri  II.     3  InJ}.  32. 

The  ftatute  tliercfore  erf  i  Jac.  being  in  force,  and  the  mea- 
fpre  between  us,  I  come  in  tne  next  place  to  confider  ii'hether 
any  and  what  eftate  vefts  in  the  offendjer.  If  the  ftatute  had  in- 
*  tended  he  (hould  take  by  dcfcent,  it  would  not  have  difabled  hint 
€•  purchafe  for  the  benefit  of  the  he!r.  In  the  cafe  of  a  pt/rchafer 
the  binds  muft  vcft  in  the  auccftor,  or  elfe  the  heir  cannot  take. 
The  offender  is  difabled  in  rcfpeft  of  himfelf  only,-  and  not  in 
refpecl  of  bis  heir :  M'ltcreas  if  it  ftioiild  be  conf^rucd,  that   he  • 

may  take  by  pwrchafe  or  defcent,  it  will  then  be  in  his  power  to 
bar  the  hciri  If  he  takes  any  light,  it  muft  be  for  his  own  be- 
nefit, and  not  barely y«j  alimamli.'  And  wjitn  it  is  faid  that  ad- 
xnilting  he  docs  take,  yet  he  has  no  advantage,  b«casife  he  for- 
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feits  the  profits  ;  that  may  be  avoided  as  I  faid  before,  it  benig 
in  his  power  to  prevent  a  convi£lion  on  3  Car,  by  his  keepng 
beyond  fea,  and  then  the  whole  profits  notwithftanding  the  fta* 
tute  may  be  applied  towards  the  fupport  of  popiih  feminaries* 
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If  it  be  faid,  that  by  conftruftion  of  law  the  crown  fliafl  have 
the  profits  during  the  difability  of  the  offender  4  I  anfwer,  that  if 
the  offender  cannot  take  the  eftate,  the  crown  cannot  have  the 
profits.  X  Infi.  13.  ^x*  If  the  crown  were  to  take  the  profits,  it 
would  be  only  a  pernancy  of  them,  as  in  outlawry  in  a  perfonal 
aftion  ;  and  it  would  be  in  the  power  of  the  offender  to  deprive 
the  King  of  the  pernancy  of  the  profits  by  his  alienation.  21  Hm 
7.  12.  Rftym.  17.  Hardr.  101.  Sc/;&.  39;,  408.  $  Mod.  109. 
Whereas  if  it  be  condrued,  that  the  offender  is  difabled  to  take, 
he  will  be  confequently  difabled  to  alien,  and  then  the  a&  will 
have  its  full  force. 

It  will  not  be  improper  under  this  head  to  confider  fome  of  the 
difabilities  at  common  law,  and  compare  them  with  the  prefent 
cafe.      I.  Propter  dellclum^  as  by  attaint.     2.  Propter  deffBum. 
fuhje^loms^  as  an  alien.     3.  Profcflion  in  religion. 

I .  The  firft  of  thefe  works  a  forfeiture  of  the  eftate  to  the  King 
for  treafon,  and  to  the  lord  for  felony  -,  it  corrupts  the  blood  ^ 
the  crown  Ihall  have  the  purchafe  of  fuch  a  perfon  upon  office 
found  ;  and  this  difability  differs  from  that  created  by  i  Jac. 
I.  Becaufe  that  created  by  i  Jac.  is  temporary.  2.  Perfonal, 
and  works  no  corruption  of  blood.  3.  Becaufe  an  offender 
agalnft  i  Jac.  has  no  capacity  to  pnrcliafe,  which  one  attainted 
has  for  the  benefit  of  the  crown. 

1.  An  alien  has  no  inheritable  blood  in  him :  he  can  have  no 
heir,  nor  bti  heir  to  any  man  :  he  has  a  capacity  to  purchafe,  but 
not  to  hold,  for  upon  office  found  tlic  King  fliall  have  it.  And 
this  difability  differs  from  that  under  i  Jac.  becaufe  on  the  one 
hand  the  iffiie  of  an  offender  may  inherit,  which  the  iflTue  of  an 
alien  cannot,  and  on  the  otlicr  hand  an  alien  may  purchafe^ 
which  our  offender  cannot. 

^;.  TJic  next  difability  is  that  of  a  monk,  or  one  entered  int« 
rcligio!! :  t!i;it  conies  the  neareft  to  tlie  prefent  cafe.  For, 
J .  Tiu*  purchafe  of  a  monk  is  void,  fo  is  that  of  the  oflFender. 
Oi,  Neither  of  them  can  inherit.  3.  Their  heir  is  hot  difabled. 
A.  I:i  b'.Jih  cafes  the  difability  is  temporary,  for  the  monk  is  re* 
il';rvd  upon  his  deraignment,  and  fo  is  the  otTendcr  upon  his  con- 
ItTiiutv.  it  is  true,  in  1  7///7.  2.  b\  a  monk  is  called  tivlliter 
niiftiuii  buL  liiat  is  only  a  iimilitudinary  expreffion:  that  he  is 

not 
c 
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not  a  deadperfon  is  proved  by  his  being  reftored  upon  his  de« 
taignmcnt,  he  may  be  abbot,  «xecutor|  bring  and  join  in  actions. 
I  I^fi.  f  32*  i*  The  difability  therefore  of  a  monk  comes  very  near 
the  prelent  cafe  -,  and  it  is  no  foreign  fuppofition,  to  intend  the  [  348  ] 
parliament  defigncd  to  bring  the  ofiender  under  the  fame  incapa« 
city^  as  a  monk,  who  tranfgrefled  no  ftatutCi  was  under  at  com- 
mon law.  And  the  rule  of  con{lru£lion  is  always  to  be  guided 
by  the  reafon  and  pra£lice  in  parallel  cafes.     3  Co*  85.  t. 

The  principal  difficulties  darted  in  this  cafe  arc  two.  i.  Whe- 
ther the  Dutchefs  can  enter  in  her  remainder  during  the  life  of 
Pii/spf  who  is  ifTuein  tail  though  difabled.  2.  In  cafe  fhe  may, 
whether  upon  Philip*^  conformity  or  leaving  ifTue  inheritable^  the 
eftate  can  diveft  out  of  her,  and  Philip  or  his  ifliie  enter. 

I.  As  to  the  firft  :  Suppofing  tlien  CharUf^  JViUiam  and  Phi- 
lip difabled  to  take  this  eftate :  fince  Charles  and  William  are 
dead  without  iflue,  Philip  is  now  the  only  perfon  who,  as  heir 
male  of  the  body  of  Thomas  iirft  Lord  Gerard^  is  next  remainder 
by  virtue  of  the  fettlement,  and  the  difability  as  to  him  being 
before  the  eftate  devolved  upon  him,  it  muft  go  over  to  the  next 
10  rema'mder,  who  is  the  leflbr  of  the  plaintiff.  The  law  will 
never  caft  a  defcent  upon  one  that  is  attainted,  though  he  may  hold 
what  he  acquires  bv  his  OMm  a£l,  till  office  found,  i  Vent.  417. 
I  Infi.  13.  a.  Fitxh.  Mortdanceflor^  ^^ t  55.  The  fecond  fon reco* 
veiedy  becaufe  tlie  firft  (was  beyond  fea.  Carter  198.  3  C^.  10. 
^•3  Cb.  28.  gli.6.  24.  t.  2  Co.  61.  b.  Grandfather  tenant  in 
Utl,  father  attainted,  grandfather  dies,  the  iffue  of  the  father  may 
enter.  The  Dutchefs  does  not  claim  by  defcent  from  the  diu 
abled  perfon,  but  by  virtue  of  the  remainder  limited  to  the  right 
heirs  of  Lord  Charles^  upon  this  prefumption,  that  the  former 
remauiders  are  all  extin£l,  Philip  ftill  continuing  under  the  fame 
legal  incapacity. 

1.  But  the  greateft  obje£lion  is,  that  the  ftatute  having  pro* 
vided,  that  the  land  which  defcends  to  (uch  an  ofiender  (hall  nolf 
efcheat,  neither  ftiall  the  iifue  be  hurt  \  if  the  eftate  was  to  go' 
over  to  the  revcrfioner,  the  ifTue  of  Philips  or  he  himfdf  con- 
forming,  cannot  take,  for  the  eftate  is  gone. 

Anfwer.  The  ftatute  fays,  the  offender  upon  his  conformity 
(hall  be  reftored  to  his  capacity  as  before,  but  doth  not  fay  he 
fiiall  be  reftored  to  what  he  forfeited  by  the  difability. 

But  admitting  he  is  deligned  to  be  reftored  to  all  upon  his  con* 
fcrmity,  then  I  infift  he  may  call  for  the  eftate,  and  fo  may  his 
ifiUc.  though  it  be  gone  over.   It  is  a  maxim  in  lawj  that  a  free* 

Bb3  boU 
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liold  cannot  be  in  abeyance,  i  Inji.  342.  h.  It  cannot  be  tn 
Philips  bjrreafon  of  the  difability,  nor  in  the  crown,  Pbiiipncvet 
having  been  in  pofleOion,  and  there  being  no  proviHon  in  the  fta* 
r  349  ]  ^^^^  ^^^  ^^^  purpofe :  nor  in  the  lord,  for  the  whole  eftate  is 
not  fpcnt ',  and  therefore  it  mud  be  caft  upon  die  reverfioner,  the 
law  being  careful  that  the  freehold  fhali  never  be  in  abeyance. 
5  Co.  52.  *.  Bro.  Efcheat  33.  Pretog.  947.  I  Injl^  2.  h.  Philip 
dierefore  being  difabled,  the  next  in  reinainder>  who  is  the  Icflbr, 
xnuft  cnjer  tp  prefervc  die  eftate. 

Plow*  466.  h*  is.  That  after  an  attainder  of  treafon,  and  till 
office  found,  the  freehold  fhall  be  in  the  perfon  attainted  fo  long 
93  he  lives,  and  he  (hall  be  tenant  to  twttj  precipe  \  but  when  he 
dies  the  land  cannot  defcend  to  the  heir,  for  his  blood  is  corrupt^ 
ed ;  and  it  cannot  be  in  the  King  till  ofiice  found,  and  therefore 
till  then  it  (hall  efcheat  to  the  lord,  as  upon  the  death  of  his 
tenant  without  heir ;  though  part  of  that  cafe  be  denied  for  law 
in  3  Co.  10.  b,  for  there  it  is  faid,  that  by  the  common  law  for 
lands  in  fee-fimple,  and  by  23  H.  8.  c.  13*  for  lands  in  tail,  the 
adual  poiTeiBon  was  not  in  the  King  till  ofidce,  but  when  tenant 
in  fee-fimple  is  attainted  and  dies,  the  fee  and  freehold  vritbout 
any  office  are  thrown  upon  the  King  (though  not  held  immedi« 
^rely  of  him)  to  prevent  an  abeyance,  and  the  land  •  Ihall  not 
efcheat  to  th^  lord  till  oiHce,  for  in  all  cafes  the  efcheat  for  high 
treafon  Is  to  the  King.  But  if  tenant  in  tail  is  attainted  and  dies, 
it  (hall  not  veft  in  the  King  before  office,  for  neither  the  attain- 
4cr  nor  the  ftatute  work  any  corruption  of  blood  as  to  the  defcent 
€)f  lands  intailed ;  but  now  the  ftatute  32  if.  8.  transfers  and  Vefts 
the  a£lual  pofTeffion  in  the  King  by  the  attainder,  as  well  in  the 
life  as  after  the  death  of  the  perfon  attainted,  and  as  well  of  lands 
in  tail,  as  of  lands  in  fee.  So  it  is  if  an  alien  dies,  the  freehold 
x«  prefcntly  in  the  King,  without  office,  5  C?.  52.  8  JQ?.  76* 
plow.  229. 

.  The  ifiue  may  very  well  take  after  the  death  of  Philips  for 
jhough  the  lord  has  entered  by  efcheat,  yet  a  perfon  claiming 
paramount  to  him  may  enter  and  ouft  the  lord;  3  Ar^.  231. 
49  E.  3;  i(J.  8  Co.  76.  h.  Fitz.  Mortd.  46.  2  Injl.  183* 
H.  P.  C.  322.  T]]C  iflue  in  tail  fhall  never  be  hurt  by  the  difV 
ability  of  the  tenant  in  tail  5  Philip  by  his  own  aft  (hall  not  hurt 
the  iiFue,  by  die  eftate  gone  over  to  the  reverlioner,  or  lord  by 
efcheat :  a|id  that  was  the  defign  of  the  faving. 

A  reverfion  muft  take  cfFeft  at  the  inftant  the  particular  eftate 

i^dctermined.    If  the  eideft  fon  dies  feifed  leaving  his  wife  prtw^ 

.  i^ent  enfeint  with  a  fon,  and  the  fecond  fon  enters  (as  he  muft) 

and  afcciw^rds  4  pofth^mous  fon  is  born^  he  (hall  enter  upon  his 

uucle^ 


Trinity  Term  6  Geo.  35#  ' 

^rnmJef  tnd  fo  (hall  a  pollhumous  iflue  upon  the  lord  by  efcbeat. 
-^.  N^  B.  195. . 

tt  has  been  obje£led,  tliat  the  Dutchefs  cannot  make  out  her 
tide  in  zformedon  in  reverter •  But  why  not  ?  (be  need  only  fet 
out  her  pedigree,  and  allege  the  death  of  the  donee  in  tail  with- 
out ifiue ;  and  that  would  bring  it  to  the  queftion,  whether  dying 
"^yithout  iflue  capable  of  taking  is  not  in  law  dying  without  iflue* 
8  Cc.  88. 

The  recoveries  fuffcred  by  Charles  are  of  no  effect,  for  if  he 
iRras  difabled  to  take  the  ellatCy  he  could  not  make  a  tenant 
to  the  frstape^  and  then  the  recoveries  are  void. 

The  ftatttte  therefore  of  i  Jac.  being  in  force  ;  no  eftate  veft* 
ing  in  a  perfon  difabled,  and  no  recovery  by  him  fuficred  being 
good  I  Gnce  PbiKp  by  reafon  of  the  di(abiiity  cannot  take^  but 
upon  his  conformity  may  be  let  in,  or  leaving  iflue  capable^ 
that  iflue  may  take  notwithftanding  the  eftate  is  gone  Pi^b^ 
to  prevent  an  abeyance  the  leflbr  of  the  plaintiflT  (hall  uke,  0^ 
fohad  a  good  title  to  make  the  leafe. 

C&^i^  Serjeant  centrtu  The  queftion  is  whether  the  re- 
mainder limited  to  the  heirs  male  of  the  body  of  Thomas  be  ex- 
tinct, fo  as  the  fubfequent  remainder  to  the  right  heirs  of  Lord 
Cbarlis  (hall  take  place.  If  the  iirft  remainder  be  not  eztin£t^ 
the  title  is  with  the  defendants  by  reafon  of  their  pofilflion. 

Under  i  Joe.  we  fay,  the  difabillty  does  not  prevent  the  veil- 
ing of  the  eftate,  but  relates  only  to  a  pernancy  of  the  profits, 
which  will  better  anfwer  the  end  of  the  ftatute  in  encouraging 
conformity  than  lofing  the  whole  eftate  without  a  poflibility  of 
being  reftored :  his  conformity  is  in  the  nature  of  a  condition 
precedent,  which  if  he  performs  he  ought  to  reap  the  benefit  of 
It.  On  the  one  hand  it  will  be  an  encouragement  to  the  ofiender 
to  be  reftored  to  a  pernancy  of  the  profits,  whereas  on  the  other 
hand  if  he  (hould  not  be  reftored,  he  wiU  have  no  encourage* 
ment  to  conform. 

The  cfled  of  the  recoveries  is  out  of  the  cafe,  for  Pi&/7i^  claims 
paramount  to  them,  and  it  would  be  hard  his  iflue  fliould  fee 
the  eftate  go  over,  and  be  put  to  a  difficulty  to  convey  a  defcent 
to  himfelf,  and  get  back  the  land  from  him  in  remainder.  There 
isho  law  which  reftrains  papifts  from  felling  their  eftates;  on 
the  contrary  it  ought  to  be  encouraged,  for  by  that  the  proteftant 
\mfid  iptercQ  is  ftrengthened. 

B  b  4  The 
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The  crown  (hall  have  the  profits  during  the  difabillty  of  the 
offender,  for  the  profits  of  the  land  are  forfeited  to  all  purpofes 
of  benefit,  as  mUch  as  if  the  land  itfelf  were  forfeited.  Bj  a 
grant  of  the  profiu  the  land  pafles.     3  Lev*  289*     i  In/l.  4.  t^ 

The  government  fought  not  the  eftates  of  the  offenders,  but 
their  conformity.  If  a  minor  under  the  guardianihip  of  his  nn* 
cle,  who  is  his  next  heir,  be  fent  abroad  by  him ;  if  it  ibould 
be  conftmed  that  the  eftate  b  gone,  then  the  uncle  who  was  the 
(s)  Sid  N.B.%  greateft  off"endcr  would  reap  tlie  benefit  {a).  Whereas  if  the 
C»r.  fcichetium  y^^^  y^ftg  ^nj  the  profits  only  arc  forfeited,  it  will  be  as  great 
hindrance  to  childrens  going  beyond  fea,  and  no  encooragemenl 
to  the  guardians  to  fend  them,  and  then  too  there  will  be  no 
abeyance. 

The  reafon  why  the  punifhment  under  3  Car.  is  left  than  i 
Jac.  (for  he  put  3  Jac.  out  of  the  cafe)  is,  becaufe  i  Jac.  was 
made  upon  a  pinch,  and  when  the  bent  of  die  nation  was  againft 
the  papifts,  and  when  that  occaiion  was  fervcd,  it  was  thought 
proper  to  mitigate  the  penalties. 

This  difability  cannot  amount  to  a  refufal,  fo  as  to  make  the 
eftate  go  over,  for  the  offender  could  not  bar  his  ifliie  by  matter 
inpitts.  The  diTcding  and  revefting  eftates  is  not  favoured  in 
law.  I  Cd.  87.  22  E.  3.  19.  Hob.  336*  346.  Fitzh.  Dower 
143.  Mayriard  16 1*  If  the  eftate  fliould  be  fent  over,  it  can 
nerer  be  brought  back  again,  and  then  the  provifion  in  benefit  of 
the  heir  would  be  to  no  purpofe. 


At  common  lawprofeflion  in  religion  was  equivalent  to  deitfa. 
It  was  a  civil  death,  and  a  formedon  would  lie,  to  qmdfufcefii 
fuperje  babitum  religionism  in  quo  habit u  prof fjfus  fuit.  t  Infi.  ijj^ 
F.  N.  B.  196.  And  a  writ  of  Mortdauneeftor  would  Ue  upon 
fucha  fuggcftion. 


I  admit  the  pofthumous  iflbe  in  tail  may  enter  upon  the  rever« 
(ioner,  for  he  only  takes  pro  hoc  vice  to  prevent  an  abeyance,  of 
which  there  is  no  danger  in  the  cafe  at  bar,  if  our  conftrudlion 
prevails. 

He  infifted  likewifeon  the  matter  of  the  pardon,  and  the  life 
of  Pbilip. 

The  court  faid  nothing,  taking  this  to  be  the  laft  argument : 
hnd  fo  it  ftood  two  terms  upon  a  curia  advi/are  vuli.  But  then 
IMiderftanding,  other  counfol  had  been  retained  to  argue,  if  oc^ 
cafipn }  they  dcfyxd  to  hear  tbcmf    And  Ttiff^  4  (^.  {Porter 
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C^«  J.  being  made  Lord  Chancellor,  and  Forte/cue  come  down 
S.XHO  the  King's  Bench)  it  was  argued  a  fourth  time  by  Sir 
^nomas  Pawys  for  the  plaintiflF,  and  Sir  Edvford  Northey  for  the 
defendant. 

Sir  Thomas  Powjs*    In  order  to  make  a  title  in  the  plaintiff  ^J^  '^^ 
^mapon  this  record,  I  (hall  endeavour  to  prove,  that  Lord  Charles  '^'^ 
l>eing  educated  in  a  foreign  popilh  feminar]^,  and  continuing  a 
2»pift  to  tlie  time  of  his  dcatli,  was  bv  the  ftatute  of  i  Joe.  i. 
^m  4*  difabled  and  made  incapable  to  inherit  any  legal  eftate,  and 
^confequently  the  recoveries  fuflered  by  him  are  void,  and  inef- 
fefiual  CO  bar  the  remainder  under  which  we  claim ;  and  that 
J^Ulip  continuing  under  the  fame  difabilitjr,  the  eftate-tail  is 
fpcnt,  and  the  JDutchefs  muft  enter  as  in  her  reverfion. 

For  this  purpofe  I  (hall  confider  thefe  three  things.  !•  What 
will  be  the  confequence  upon  the  ftatute  of  i  Jac.  taking  it  lingly 
and  by  itfelf.  2.  What  alterations  have  been  made  by  any  fubfe- 
quent  ftatutes.  And  3.  What  influence  the  common  recoveries 
and  the  life  of  Philip  will  have  in  prejudice  of  the  Dutche&'t 
title. 

I.  Then  to  take  i  Jac.  by  itfelf,  and  conCder  it  in  relation  to 
this  cafe.  Upon  this  ftatute  it  is  that  we  muft  make  our  ftandj 
for  I  muft  admit  that  the  common  recoveriesi  and  the  life  of 
Philip^  will  be  obje£lions  againft  us,  unlefs  we  can  have  the 
afliftance  of  this  ftatute  to  remove  them.  And  as  this  is  to  be 
our  foundation,  it  will  be  proper  to  obferve  the  time  and  occafion 
of  making  it. 

It  is  very  well  known  that  during  Queen  Elizabeths  reign  the 
papifts  were  very  aQive  in  finding  out  means  to  ruin  the  protcftant 
religion,  or  in  the  language  of  thofe  times,  to  fight  the  Pope'^ 
battles.  Amongft  other  expedients  that  were  thought  of,  and 
put  in  execution,  this  of  ere£ling  popilh  feminaries  in  foreign 
parts  for  the  education  of  the  Englijb  youth  was  one  of  the  prin* 
cipal  contrivances  of  the  papifts,  to  bring  about  their  defign,  and 
therefore  the  government  at  that  time  was  very  vigilant  to  prevent 
the  ill  confequences  of  it.  And  to  that  purpofe  a  law  was  made 
27  Eliz.  r.  2.  which  being  very  doubtful  and  obfcure  in  many 
refpe£is,  and  thought  by  fome  to  be  but  a  temporary  a£l,  which 
expired  by  that  Queen's  death,  it  had  not  the  intended  efic£l. 

Immediately  upon  King  Jame/s  acceilion  to  the  throne  the  fta« 
lute  we  are  now  upon  was  made,  as  an  effedlual  proviCon  againft 
fo  great  a  mifchief.  And  as  the  mifchief  was  great,  fo  the  par- 
}iajncQt  Uiou]^ht  there  was  no  time  to  be  loft  ia  putting  a  flop  to 
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it,  and  therefore  one  of  the  firft  things  they  fct  themfelvcs  about 
as  foon  as  tliey  came  together,  was  to  apply  a  proper  remedy  to 
this  mifchief.  This  early  care  of  theirs  will  be  fufficient  to  fi- 
lence  any  infinuations,  as  if  this  was  but  a  trifling  and  an  infigni- 
ficant  attempt,  and  not  defigned  by»  the  parliament  to  bring  the 
papiils  under  thofc  difficulties,  which  it  is  obje£led  will  be  the 
confequencc  if  our  conihudlion  prevails:  in  anfwer  to  which 
they  of  tlii^  other  fide  fet  up  a  con(lru£lion,  which  tends  only  to 
make  this  (as  they  call  it)  a  itill-born  ftatute.  I  need  not  men- 
tion the  rule  laid  down  in  Hob.  87,  93,  97.  that  an  a£l  of  par* 
liament  (hall  never  be  conftrued  to  be  void,  if  it  can  poffibly  be 
otherwife ;  but  (hall  be  expounded  in  fuch  a  manner,  that  it  may 
as  far  as  poflible  attain  its  end. 

.  The  ftatute  has  a  twofold  operation,  i.  To  create  an  inca- 
pacity to  take  any  eftate,  under  the  words,  be  difabUd  and  modi 
incapable  to  in  inherit y  purcbafe^  take.  2.  To  prevent  the  enjoy* 
iug  any  eitate  veiled  before  the  oilence,  implied  in  thefe  words 
have  or  enjcj*  » 

The  whole  claufe  runs,  "That  every  fuch  perfon  fo  palling  or 
•«  being  fcnt,  l!fc.  (hall,  as  in  refpeft  of  him  or  herfelf  only,  and 
*^  not  to  or  in  refpc£l  of  any  of  his  heirs  or  pofterity,  be  d'tfabled 
^<  and  made  incapable  to  inherit,  purchafe,  take,  have  or  enjoy 
*'  any  manors,  lands,  {s^r."  And  then  follows  the  provifo  for 
conformity. 

It  IS  the  firft  part  of  tliofe  words  creating  the  difability  to  take^ 
which  is  what  we  rely  upon,  for  the  offence  was  committed  by 
Charles  and  Philip  before  tlie  defccnt  of  the  eftate  to  either  of 
them ;  fo  that  what  might  be  the  conftru^ion  of  the  ftatute  as  to 
eftaies  vejied^  will  pot  need  to  be  now  confidercd,  being  intircly 
foreign  to  tlie  prcfent  queftlon. 

The  words  be  difabled  to  inherit^  purchafe^  take,  arc  very  ftrong 

and  fignificant,  and  witliout  doubt  would  have  been  fufficient  to 

have  hindered  any  eftate  from  vcfting  in  the  difabled  perfon,  if 

the  ftatute  had  not  gone  on,  and  made  provifion  for  the  benefit 

of  the  heir.   The  word  inherit  would  have  prevented  any  defcent 

to  the  offender,  and  the  word  take  would  have  ftopped  him  from 

claiming  as  a  purchafer.     The  words  in  Lord  Delaware*^  cafe 

{})  u  Co.  I.     (*)  are  not  fo  ftrong,  and  yet  the  dignity  was  held  to  be  fuf- 

pended,  and  be  no  baron,  but  only  an  ef^ire.    The  ftatute  of 

II  (<f  12  jr.  3.  r.  4.  is  penned  in  the  very  fame  cxpreffions, 

Vi«kantep.t73^  and  upon  tliat  it  has  been  held,  that  no  eftate  would  pafs  to  a 

•pA  tie  cafes      papift  by  any  conveyance  ^yhatfoever.     The  words  of  31  JE//2;, 

^^     '*^      agapft  fipwnjr  btv?  bccu  conftrued  \q  cr^e  fu(?h  »  difability,  as 

that 
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^^t  the  prcfcntce  cannot  bring  an  cjeflmcnt,  or  fuc  for  tkhcs ; 
^d  jet  the  words  there  are  not  heaped  up  fo  elaborately  as  ia 
OUritatute. 

Bat  It  is  contended,  tliat  the  words,  in  refpeH  of  bimfeJf  only 
^Uid  not  in  refpiB  of  his  kcir^  do  reftrain  and  qualify  the  others, 
^nd  ihew  the  eilate  was  defigned  to  veil  in  the  anccftor,  in  or- 
<ler  to  enable, the  heir  to  take* 

To  this  I  anfwer.  That  they  are  not  to  be  confidcred  as  words 
reftraintng  the  former:  if  it  be  any,  it  mufl  be  but  a  partial  re- 
ftri^lion^  as  to  lands,  tenements  and  hereditaments  only,  and 
not  to  leafes,  goods  or  chattels,  which  the  heir  has  nothing  to 
do  neith;  and  it  i\  abfurd  to  fay  they  (hall  qualify  as  to  part,  and 
not  throughout.  This  faving  the  right  of  the  heir,  enures  only 
as  an  exception  of  the  heir,  and  leaves  the  ftatute  to  run  ///  tion 
^xceptisy  for  the  exception  helps  to  prote  the  rule,  and  fhe^  that 
the  offender  himfelf  was  defigned  to  be  left  under  the  utmoQ; 
force  of  the  former  words. 

The  offender  himfelf  was  the  perfon  principally  aimed  at ;  the 
care  of  the  heir  was  but  a  fecondary  intention,  and  therefore  the 
firft  is  not  to  be  overthrown  to  make  way  for  the  fccond.  But 
fay  they,  what  ufe  then  will  you  make  of  this  faving  ?  were  the 
words  added  with  no  view  or  dcfign  at  all  ?  I  anfwer.  They  were 
put  in  only  in  majorem  catttelath^  to  fatisfy  every  body,  tliat  only 
a  perfonal  difability  was  intended:  they  were  not  added  as  nc- 
ceffary,  but  to  prevent  any  doubts  which  might  nrife  in  prejudice 
of  the  heir,  and  as  my  l^xA  Coke  favs.  To  f;<tisfy  ignorant  men, 
and  alfo  to  clear  any  fufpicion,  as  if  the  Parliament  intended  to 
refemble  this  cafe  to  that  of  an  attainder,  and  fo  cut  off  the  com- 
munication  between  the  anceftor  and  heir.  If  tlic  other  fids 
will  have  us  find  out  fome  ufe  or  other  for  thefc  words,  what  . 
can  it  be,  but  only  to  enable  the  heir  to  make  out  his  title  through 
one  who  was  never  feifed  ? 

But  furely  it  is  no  corlfcquence,  that  becauf:  the  difability  is 
not  to  run  upon  the  heir,  therefore  the  cllate  muft  veft  in  the 
difablcd  ancellor.  Tliis  would  be  intirely  to  overthrow  the  fta- 
tute, for  then,  contrary  to  the  words,  he  will  inherit  and  taiem 
And  if  he  be  allowed  to  inherit  and  take,  they  muft,  at  the  fame 
time  give  him  a  power  to  alien,  and  by  this  means  he  will  be 
enabled  to  prevent  any  difcovcry  of  his  offence,  for  none  but 
the  next  heir  will  take  that  advantage)  and  if  he  does,  the  otiier 


knows  how  to  revenge  himfelf. 
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In  onler  t«  overthrow  our  conftruAion,  and  yet  leave  the  aA 
fo  Imvc  i'oiDc  cfled)  it  has  been  infifted  for  the  dcfendantSf  that 
the  ilaiute  only  creates  a  difability  to  take  the  profits. 

[5553  '^  o  this  I  anfwcr;  that  there  are  no  words  in  the  ftatute  which 

lock  tliat  way,  it  is  perfectly  filcct  as  to  any  fuch  thing;  and 
cjltx  it  be  imagined,  that  if  tlie  Legiflature  had  intended  fo,  they 
would  not  have  adapted  tlie  words  to  fuch  an  intention  ?  Can 
any  one  think  they  would  throw  in  claufcs  out  of  abundant 
caution  in  one  place,  and  yet  be  entirely  filent  in  fo  material  a 
point  as  this  ?  The  ftatute  difables  them  from  taking  or  enjoying 
goods  and  chattels  in  the  fame  claufe  which  reUtes  to  lands  ^ 
now  nobody  can  have  the  profit  of  goods  and  chattels^  but  he 
who  has  the  property,  and  the  offender  cannot  have  the  property 
by  reafon  of  the  ftatute ;  fo  that  ccnftruing  the  profits  only  to 
be  forfeited  can  go  bur  to  part,  and  it  is  abfurd  to  create  diftind): 
xiifabilicies  as  to  die  real  and  perfonal  eftate,  when  the  ftatute  hat 
coupled  botli  together,  and  made  no  diftin^ion  between  them. 

The  ftatute  fays  the  offender  Jhall  not  take.  The  defendants 
by  their  conltru£tion  fay  he  Jhali  take,  and  fo  they  give  the  fta- 
tute an  operation  as  to  a  pernancy  of  the  profits,  a  matter  in 
which  it  is  filent,  and  this  is  to  overthrow  the  plain  fenfe  of  the 
words,  which  difable  him  from  taking  the  eftate* 

And  as  it  is  pretty  extraordinary  to  think  the  ftatute  defigned 
only  that  the  pernancy  of  the  profits  fliould  be  forfeited ;  fo  it  is 
much  more  extraordinary,  tlut  if  they  had  fuch  a  defign,  thty 
fl^ouW  take  no  care  to  difpofc  of  them  elfcwhcrc,  or  name  the 
perfon  tliey  intended  fliouId  have  them  during  the  difability. 
The  fame  Parliament  were  fo  far  from  thinking  that  a  matter 
proper  to  be  left  undetermined,  that  M'hen  by  the  ftatute  of  3  Joe. 
they  diHibled  an  offender  againft  that  ftatute  from  enjoying  any 
eftaie,  they  immediately  diredled  the  next  proteftant  of  kin  to 
take  the  profits :  if  they  had  any  fuch  defign  in  our  ftatute,  tliey 
t^ouM  I).ivc  exprefTed  it  in  the  fame  manner;  but  they  very  well 
kiw:w,  ilicy  liad  no  occafion  to  (iire£l  the  applicajtion  of  the  pro- 
fit >,  vjitn  they  had  before  difpofed  of  the  whole  eftate. 

They  endeavour  to  fnpjvly  the  want  of  a  direflion  to  whom 
the  profits  arc  to  go,  by  telling  us,  that  by  conftruclion  of  law 
tiie  crown  (hall  have  the  profits,  becaufe  this  is  a  public  offence, 
ar.il  not  to  the  detriment  of  any  particular  pcrfon,  according  tQ 
the  cafe  of  JVocdward  v.  Fcx,  2  Vent.  187.  267. 

If  this  was  to  be  allowed,  I  know  no  ufe  the  ftatute  would  be 
ofi  the  proiits  could  only  be  farfcitcd  as  in  outlaM'ry  in  a  perfo- 
nal 
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tial  aftiony  and  it  would  be  in  the  power  of  the  offender  to  de^ 
prive  the  King  of  the  pernancy  of  the  profits  by  his  alienation  i 
not  to  mention  the  prejudice  that  would  accrue  to  the  heir; 
whereas  if  it  be  conftrued,  that  the  oflFender  is  difabled  to  take^ 
lie  will  be  confequently  difabled  to  alien,  and  then^  and  not  till 
dien,  the  2&  will  have  its  full  force. 

Bat  whilft  we  are  arguing  to  preferve  the  eftate  for  the  heir, 
agatnft  the  alienation  of  the  anceftor,  we  are  told,  that  we  are 
endeavouring  to  defeat  one  great  end  and  dcHgn  of  the  (latute 
which  was  to  ftrengthen  the  protedant  landed  intereft ;  for  fay 
Hnejf  give  us  the  eftate  that  we  may  alien  it  to  a  proteitant,  and 
Ibat  wUl  be  a  means  to  work  us  out  of  the  kingdom.  To  this  I 
mnft  obferve,  that  it  is  a  little  unlikely,  they  who  are  fo  folicitous 
to  get  the  eftate,  will  be  fo  willing  to  part  with  it«  To  what 
purpofe  (bould  they  argue  themfelves  into  the  eftate,  if  they  can 
16  readily  leave  it  as  foon  as  they  have  it  ?  They  can  never  be  in 
earneft  when  they  tell  us,  they  only  defire  the  eftate  to  have  an 
opportunity  to  fliew  the  world  how  generoully  they  can  relinquifti 
it.  They  who  argue  in  this  manner,  muft  diftinguifli  betweea 
a  purchafe  and  a  defcent ;  for  when  they  contend  for  lands 
by  defcent,  in  order  to  hand  them  over  to  a  proteftant ;  tliey 
can  never  inean,  to  fecure  to  themfelves  a  power  to  alien  to 
one  of  their  own  religion :  that  would  be  to  make  him  a  pur- 
chafer  againft  tlie  exprefs  words  of  the  ftatute,  and  would 
alfo  overthrow  that  plaufible  pretence  of  theirs,  of  ftrength- 
cning  the  proteftant  landed  intereft;  for  if  they  may  alien 
at  all,  they  muft  have  a  general  power,  and  then  it  can  hardly 
fce  fuppofed  they  will  turn  their  backs  on  their  own  religion,  inr- 
order  to  propagate  herefy,  and  root  out  theaiftlves. 

If  the  gentlemen  who  argue  in  this  manner  are  really  in  earned 
to  advance  the  proteftant  inteicft,  i  can  (hew  them  a  way  how 
it  may  be  done  more  efFe£lually  than  that  they  are  now  in  j  it  is 
only  by  keeping  the  eftate  from  ever  veiling  in  a  papift,  and 
giving  it  away  to  the  next  pcrfon  capable  of  taking  it.  This  is 
a  plainer  and  eaficr  way  to  bring  about  what  they  pretend  to 
have  fo  much  at  heart ;  for  if  the  protcllant  intcrcil  be  beft  ad- 
vanced by  working  papilU  out  of  their  cltutes,  tlien  I  am  fure 
that  end  will  be  eailer  cfFe^led  by  keeping  them  out  intircly>  than 
by  letting  tliem  in  upon  a  bare  promife,  how  fpecious  foever,  of 
furrendcring  their  cllates  when  required. 

When  any  great  mifchief  is  intended  to  be  remedied,  fuch  a 
conftrudlion  muft  be  made  as  will  tend  the  moft  ct^*c£tua!ly  to 
prevent  the  mifchief.  The  mifchief  is,  thut  children  go  beyonv? 
the  feas  for  a  popifii  education.  Now,  if  our  conftruillion  pre- 
vails^ the  offender  will  be  in  a  manner  cut  oft*  from  hi;i  own  h- 
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mily  and  his  native  country  :  he  will  be  In  many  rcfpcfii  as  M 
alien,  exile,  or  one  profcflcd  5  and  the  bringing  all  thefe  difabi- 
lities  upon  him  will  be  a  means  to  deter  him  from  goings  anci 
then  the  end  of  the  ftatute  is  anfwcrcd.  In  making  this  con- 
ftruftion  we  go  along  witli  the  words  and  reafon  of  the  ftatute, 
but  they  on  the  other  fide  in  their  expofition  leave  both  behind 
them,  and  under  pretence  of  finding  out  a  plain,  eafy  operation 
for  the  ftatute,  they  fet  up  an  imagmary  con(lru£lion  of  their 
own,  which  I  have  before  &ewn  tends  only  to  overthrow  it. ' 

/  But  this  milder  confl:ru£lion  of  the  difabiiity  and  finking  it  be« 

low  the  words  ought  not  to  prevail  fof  thcfc  reafons.   i.  Becaufe 
it  is  contrary  to  the  rules  laid  down  in  expounding  ftatutcs  made 
for  the  advancement  of  religion,  for  fumma  eft  ratio  qua  pro  reii" 
gione  factt.     Such  ftatutcs,  fays  my  Lord  Hobart  in  Colt  v.  Gb* 
W  ^^yj^*    ver*^  cafe  (r)^  arc  to  be  extended  even  beyond  the  words.     And 
je^  300.        fc  is  II  Co.  70.     Magdalen  College  cafe,  where  there  arc  many 
1R0i.Rep.45T.  inftances  of  this  nature.     There  words,  ftiort  and  imperfe£l  in 
••  ^'  therafelves,  were  carried  beyond  the  letter  to  attain  their  end, 

but  we  are  told  in  tliis  cafe,  though  the  words  arc  full  and  cx-^ 
prefs,  yet  the  fenfe  is  to  be  foftened  and  mitigated.  2.  Becaufe 
it  is  contrary  to  the  rule  of  expofition  of  ftatutcs  made  to  prevent 
any  great  mifchief  in  the  commonwealth,  or  which  ena£k  any 
thing  to  its  benefit.  In  1 1  Co.  34.  a.  it  is  faid,  that  fuch  fta- 
tutcs, though  penal,  fnall  be  taken  by  intendment,  and  he  in«* 
ftanccs  even  in  criminal  cafes. 

This  cafe  comes  under  both  thefc  rules :  the  mifchief  deCgncd 
to  be  prevented  by  the  ftatute  ftrikes  both  at  our  Religion  and 
Civil  Goveniment,  to  have  our  youth  educated  in  feminqries  of 
jefuits,  where  they  acquire  the  grcateft  inveteracy  agaiufi  bcih. 

The  ru!e  of  the  civil  law  13,  in  dubio  legis  ittiet:tio  non  verba  va^ 
Itntf  but  no  rule  can  be  ftiewn,  that  where  words  are  pJain,  and 
exprcfs,  an  intention  {hall  be  prefumed  contrary  to  the  words. 
I  believe,  if  a  (;ommon  perfon  was  to  read  this  ftatute,  he  wouiJ 
not  be  able  to  raife  any  doubts  upon  it,  though  lawyers  we  fee 
have.' 

When  we  have  drove  them  out  of  ?M  their  holds,  then  tl:cr 
refort  to  the  favinjt  in  the  ftatute  as  rl^ir  laft  refuge;  and  ar^cc 
th-.it  bi^caufc  the  eftate  is  faved  to  the  heir,  therefore  it  Hull  vc8 
in  the  difabkd  anccftor.  But  furcly  this  would  be  a  very  ftrang€ 
c::pofition,  10  draw  fuch  an  inference  from  the  faving  words  0/ 
a  ftatute,  as  will  overturn  and  deftioy  the  -very  purview  iirelf* 
And  thus  the;/  who  arc  fo  foticitcus  to  fet  up  the  faving  fcr  tic 
benefit  i^{  tht;  heir,  arc  all  the  while  doing  LLci  the  griitcft  rr.if- 

chitf; 
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duef ;  for  if  the  anccftor  has  the  cftate,  he  mud  have  /it  .with  a 
)k><i^  to  alien,  and  this  will  enable  hiitl  to  keep  all  under  him  m 
fabje£lion ;  for  if  the  proteftant  heir  goes  to  take  the  advantage, 
he  will  fell  s  if  he  be  a  remainder-man,  he  will  fuffer  a  common 
•Itcovery,  and  revenge  himfetf  that  way.  There  is  no  need  in 
conftmdions  upon  fuch  ftatutes  to  give  the  eftat'e  to  the  anceftor, 
for  in  Lord  Delaware^ %  cafe,  the  peerage  never  veiled  in  William^  11 C9. 1. 
and  as  the  book  takes  notice,  he  was  but  an  efquire,  and  yet  the 
dignity  defcended  to  Thomas. 

They  aik  us.  If  the  eftate  is  not  in  the  offender,  where  is  it  ? 
TTo  this  I  anfwer,  that  certainly  it  is  not  in  die  difabled  perfon, 
if  it  can  go  any  where  elfe ;  for  that  would  be  maUJicfa  conJintBi^ 
^U4t  eorrumpit  textum.     In  HQh.  87.  it  is  faid»  that  an  a£t  of  Par- 
liament may  indeed  be  void,  but  not  if  by  any  polTibility  it  can 
le  otherwiie ;  and  that  whatever  is  a  neceifary  confequcnc?  of  a 
ftatute^  is  as  much  a  part  of  it,  as  if  it  had  been  contained  in  the 
body  of  it.     Hcb.  293.     It  may  make  a  felony,  and  Bra.  Coront^ 
it  may  operate  as  a  pardon  by  intendment. 

Again :  where  an  %Ql  of  Parliament  lias  made  any  new  pointf 
the  Judges  are  to  conftrue  it  fo  as  to  make  it  pra3icab)e,  though 
it  thwarts  fome  of  the  maxims  of  the  common  law  \  for  that  is 
the  main  bufinefs  of  all  a6ts  ol  Parliament,  to  correct  the  com* 
mon  law  \  and  if  a  itatute  be  inconfiitent  with  the  common  law, 
and  both  cannot  ftand  together,  tlien  tlie  rules  of  law  mud  give 
place  to  the  ftatute,  and  not  the  ftatute  to  them. 

I  mult  admit  it  to  be  a  good  rule  in  expounding  ftatutes,  to 
go  as  near  the  common  law  as  wc  can,  provided  we  do  not  fet 
up  the  latter  to  deftroy  the  former,  but  Wend  them -one  with  an- 
other as  long  as  they  will  hold  togetlicr,  and  when  ihcy  grow  iii- 
coafiftent,  then  the  common  law  is  to  be  rejected. 

To  fee  then  where  th6  eftate  is,  let  us  firft  conCdcr  where  it 
is  not.  It  is  not  in  the  offender,  by  reafon  of  the  ftacutCy  as  I 
have  before  (hewn ;  and  if  not  in  him,  then  there  can  be  no  per- 
nancy of  the  profits  of  the  crown;  for  i  Injl.  13./7.  where  the 
fon  was  attainted,  living  the  father,  it  was  held,  the  King  couM 
not  claim  by  cfchcat,  bccaufe  the  fon  never  had  any  thing.  It 
cannot  go  10  the  heir  of  the  ofleiider  during  his  auccftor's  hfe, 
for  tiem-i  ejl  haves  vlvtfUii,  and  therefore  fincc  .it  cannot  go  any 
where  elie,  it  muit  return  to  us,  who  are  the  revcrSoncr,  as  .to 
the  firft  mover.  Thus  cltatcs  are  fuppofed  to  have  firft  moved 
from  the  lord,  and  therefore  when  the  tenant  dies  without  heif, 
it  goes  bav;k  to  the  lord  by  way  of  clUieaU     bo  of  citates-tail ;  if 
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nobody  be  capable  to  take  them  upi  the  donor  muft  enter  at  Sa 
his  reverfion* 

To  this  they  objed:  the'provifo  in  the  ftatute,  for  conformity  | 
and  a(k  us  how  they  ihall  have  back  their  eftate  again^  in  cw 
they  (hould  conform. 

This  admits  of  two  anfwers :  i.  It  does  not  appear  that  thia 
provifo  has  any  retrofpeft,  or  words  of  reftoration  in  it ;  it  only 
makes  him  from  thencefordi  capable  of  taking  an  eftate,  but  doet 
not  provide  that  he  (hall  be  as  if  he  was  never  under  any  di&bi- 
lity.    He  lofes  what  jQiould  have  vefted  during  his  recufancy  as  a 
punifliment  for  it,  and  his  conformity  is  as  a  condition  precedent 
to  his  taking  any  future  eftate.    When  he  has  lived  as  a  recofimt 
all  his  life,  it  is  not  reafonable,  that  a  feint  conformity  at  the 
laft  (hould  put  him  in  the  fame  Condition  with  thofe  who  have 
been  Hwzjs  innocent.     2.  But  admitting  that  the  ofiender  is  de- 
iigned  to  be  reftored  to  all  upon  his  conformitv,  then  I  ioCSt 
tbit  he  may  call  for  that  eftate  which  paflTed  by  mm  during  his 
difability,  for  the  fame  aA  which  incapacitates  him  to  take,  may 
put  him  infiatu  quo  on  its  own  terms.     One  a£t  may  attaint  a 
man,  and  another  reftore  him  upon  condition;  and  why  may 
not  the  fame  ftatute  do  as  much  ?  There  is  no  more  di(&culty  in 
(liifcing  the  eftate  from  the  revertioner  to  the  conformift,  than  in 
{i\  %  Co.  14.     ^he  Princes  cafe  {d)  from  him  to  the  crown,  and  fo  back  again 
Jfwik.  aSo.        when  there  is  a  ne^n'  Prince  of  IViUes^  which  defultory  kind  of 
inheritance  has  been  held  good.     In  the  Earl  oif  Derby^s  cafe  in 
Raymond,  it  is  laid  down,  that  where  eftatcs  are  limited  by  a  fta- 
tute for  particular  purpofes,  they  are-  not  to  be  meafured  by  the 
vulcsof  law,  clfe   fays  the  book,  how  could  the  Princess  cafe  be 
law,  but  that  the  Judges  were  obliged  to  go  according  to  the  aft. 

Thu^  according  to  Benumoni^i  cafe,  9  Co.  and  Hob.  ^57.  eftates* 
tail  may  ccafe  and  rife  again.  It  is  one  of  the  maxims  of  the 
common  law,  that  a  freehold  cannot  be  in  abeyance,  but  yet  we 
know  ill  cafe-i  of  neccflity,  the  contrary  is  every  day*s  eap^rience: 
as  wliere  tk  parfon  dies,  the  freehold  is  in  abeyance.  XiV/. 
^  6.\6j  647.  So  where  houfcs  are  annexed  to  offices:  and  the 
like  of  clhiios-tail.  Lift,  j  649,  650.  613.  I  Ltjl.  331.  «• 
345.  a.  iSo  there  m:iy  bo  a  moveable  fec-fimplc  both  as  to  pcr- 
i'^ws  and  ;is  i  >  pl.:ce,  A  man  muy  be  pafTed  over  a«  a  perfon 
not  //;  cjfe^  as  a  monk  \/ho  is  A^til::^r  mo^tuuSy  who  may,  not* 
witlid.indintr,  upon  hi;  <lor;iiK^nmon(  i^ntcr  upon  the  reverfioner. 
2RiII.Mr!  ISO,  B. 

Suppofe  lon.'iMi  in  tall  uilf^•,  loaviiig  lius  wife  prh*emeni  enfeint^ 
with  .1  fofj ;  t!us  ill  ill  not  hinJcr  tli-^  roverfioner,  but  that  he  may 

enter 
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enter  ttD  the  birth^  ind  at  the  birth  the  tail  (hall  revive ;  for  the 
expeSation  and  prefumption  that  there  may  be  a  child  (hall  not 
keep  the  freehold  in  abeyance.  7  Co.  8*  ^«  And  from  hence 
>fe  may  argue  a  fortiori^  that  any  expedation  of  conformity  (liall 
~&ot  keep  us  out,  fince  that  is  more  unlikely  than  die  blrtli  of  a 
cUld  en  ventre  fa  mere*  I  (hall  leave  this  firft  point  with  incul- 
cadng  that  the  incapacity  in  our  cafe  is  to  take,  and  not  barely  to 
enj^j. 

2.  It  being  thus  eftabli(hed  that  the  a£l  of  i  Jac.  has  created 
an  incapacity  to  take ;  the  next  thing  to  be  confidered  is,  whe- 
ther any  fubfequent  ftatutes  have  altered  the.  law  in  this  pointy 
mod  taken  off  the  difability. 

It  is  not  contended  on  the  other  (ide,  that  there  ever  was  any 
exprefs  repeal  of  this  ftatute ;  but  the  mofl  they  pretend  to  is, 
that  it  being  inconfiftent  with  die  fubfequent  ftatutes,  it  is  im- 
plicidy  repealed  according  to  the  rule  leges  pofteriorcs  leges  priores 
eontrenias  abrogant. 

Before  I  enter  upon  the  confideration  of  the  confiftency  or  in- 
confiftency  of  the  three  ftatutes,  I  would  obfer\'e,  that  repeals  by 
implication  are  to  be  ufed  very  tenderly,  bccaufe  they  infer  a  very 
high  refle£Hon  upon  the  law-makers,  as  if  heedlefly  and  unknow- 
ingly diey  made  contrary  and  inconfiftent  laws.  11  Co.  6^. 
I  RM.Rep.  91. 


It  was  given  up  in  C  B.  and  agreed  to  in  this  court,  that 
Jac.  relates  to  different  perfons  and  different  offences  from 
jac.  and  therefore  I  (hall  pafs  it  by  and  take  no  notice  of  it* 


The  ftatute  of  3  Car.  is  that  which  is  fet  up  by  the  other  fide 
to  be  the  governing  a£t,  and  an  implicit  repeal  of  i  Jac.  not- 
witfaftanding  it  ena£ls  it  to  be  put  in  due  execudon,  which  is 
fufficient  to  (hew  it  was  not  intended  as  a  repeal. 

It  was  faid  upon  a  former  argument,  that  i  Jac.  was  made 
upon  a  jnnch,  and  when  the  bent  of  the  nadon  was  againft  the 
papifts,  and  it  being  very  fevere  upon  diem,  3  Car.  was  made  to 
mitigate  thofe  penalties.  In  order  to  anfwer  this  pretence  I  muft 
refume  the  hiftorical  part  of  the  cafe,  and  con(2der  the  circum- 
ftances  of  the  nadon  at  the  time  of  making  this  latter  ftatute. 
During  Queen  Elizaieti's  and  King  Jameses  reigns  the  people 
were  very  jealous  of  the  dtHgas  of  die  papifts,  and  therefore  we 
fee  endeavoured  by  feveral  a&s  of  Parliament  to  fence  againft 
them :  upon  Bang  Charleys  acceffion  to  the  dirone  their  fufpi- 
riong  were  radier  increafed  than  dimini(hed }  that  Prince  wad 

Voii.  I*  C  c  then 
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tKcn  newly  married  to  a  daughter  of  France^  a  Reman  cathoUck, 
and  fcvcral  favours  were  at  that  time  fhewn  to  the  papifts :  this 
cccafioned  great  difquietude  and  uneafinefs  to  thofe  of  the  pro- 
teftant  reformed  religion,  which  afterwards  broke  out  into  an 
open  rebellion,  and  ended  in  the  murder  of  that  Prince,  and  the 
banifhment  of  his  fon.  It  is  well  known,  that  the  Parliament 
which  ena&ed  this  law  was  far  from  being  acceptable  to  the 
court,  and -therefore  it  was  fuffered  to  continue  but  a  fliort  time, 
and  then  followed  the  long  intermi(Bon  of  Parliaments :  as  this 
Parliament  was  not  in  the  intereft  of  the  court,  fo  they  were 
highly  incenfed  againft  the  papifts,  who,  they  began  to  fear  were 
likely  to  gain  ground,  and  therefore  they  fet  themfelves  at  work 
to  attack  them  in  that  which  was  their  weakeft  place,  namely, 
in  taking  away  the  eftates  vefted  befort  the  offence,  as  to  which 
the  former  ftatute  was  doubtful ;  fo  that  now  they  were  able  to 
n.ect  with  them  both  ways  :  by  i  Jac.  they  prevented  the  veftitig^ 
and  by  3  Car.  the  keeping  any  eftate  after  the  offence.  Now  if 
it  fliould  be  conftrued,  that  the  meafure  of  all  thefe  difabilities 
muft  be  by  3  Car.  then  that  Parliament,  inftead  of  diftrefling  tlie 
papifts,  as  was  intended,  has  rendered  their  condition  more 
eafy  s  for  on  3  Car.  a  convi£lion  is  requifite,  to  avoid  which  they 
may  keep  abroad,  and  have  the  profits  of  their  eftates  tranfmit- 
ted  to  them,  for  they  will  be  out  of  the  reach  of  any  proccfs  nc* 
ceffarily  previous  to  a  couvi£lion* 

But  the  main  end  and  defign  of  this  latter  ftatute  (which  has 
not  yet  been  mentioned)  was  to  lay  a  heavier  punifhment  upon 
the  ftr{on  fe/idingf  who  before  forfeited  100/.  only,  and  the 
chWd/entf  who  was  the  moft  innocent,  bore  all  the  refentment  of 
the  ftatute;  whereas  both  are  npw  put  upon  the  level,  and  fomc 
new  difabilities  are  created,  as  from  being  executor,  bfc,  and 
it  alfo  extends  to  private  fchools,  which  the  others  did  not. 

3.  I  come  now  to  confider  what  influence  the  common  reco- 
Tcries  and  ^ he  life  oi  PhUip  will  have  in  prejudice  of  the  Dut«» 
chci^'stitle* 

Now  as  to  this  point,  what  I  fet  out  with  will  principally  go^ 
vem  it,  for  if  tlic  fccond  Chat  Us  never  had  the  eftate  in  him  (as 
upon  my  former  rcafoning  I  apprehend  he  never  had)  then  the 
recoveries  will  be  void,  and  fuffered  by  a  perfon  out  of  poffeffion  ; 
as  if  tlic  ifTue  in  tail  fliould  fuffcr  a  recovery  in  the  Hfe-timc  of 
his  father :  a  fine  indeed  he  may,  but  that  is  by  the  cxprefs  pro- 
vifion  of  the  ftatute  32  //.  8.  c.  36. 

As  to  the  life  of  Philips  my  obje£lionf  againft  the  cftate's  be- 
ing io  abeyance,  and  the  way  I  have  (hewn  how  he,  or  his  ifluei 
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ty  be  reftored  upon  conformity,  will  be  fufEcient  to  remove 
^^^tobftaclc. 

But  to  come  clofer.     Say  they,  whilft  there  is  iflue  the  rever- 
sioner cannot  enter.     I  deny   that  in  this  jcafe.     Iffue  muft  bo 
^fcicir  ofthebody,  Hoh.  346.     Dy.  332.  a.     Plow.  560.  and  he 
'^muft  be  iflue  inheritable,  which  Philip  is  not :  he,  as  I  have  be- 
fore ihewn,  is  difabled,  and  cannot  call  for  the  eftate ;  according 
to  I  l^ent.  417.  he  is  to  be  confidered  in  confanguiniiy,  but  not 
as  heir.     And  if  he  cannot  take,  then  his  iffue  cannot,  (admit- 
ting him  to   have  iflue,  which  is  not  found,  neither  is  it  fo  in 
fafib,  fo  that  the  argument  is  only  from  a  poflibility  of  his  having 
iflue)  for  it  is  not  enough  that  he  is  iflue,  unlefs  he  be  heir  of  the 
body  to  claim  the  intail,  and  heir  of  the  body  he  cannot  be  in  the 
life  of  Philips  for  nemo  ejl  hares  viventis.     My  Lord  Coke^   i   InJ}. 
377.  a.  puts  the  cafe  of  tenant  in  tail  to  him  and  the  heirs  male 
of  his  body,  he  has  iflue  a  daughter,  who  has  iflue  a  fon ;  the 
grandfon,  fays  he,  fhall  not  keep  out  the  reverfloner,  though  he 
be  heir  of  the  body,  becaufe  he  docs  not   derive  his   defccnt 
through  males.     It  is  faid  of  an  exile,  quod  perdidit  patriamj  and 
it  will  found  as  well  as  to  fay  of  Philip  quodperdidit  patrimonium^ 

We  are  net  obliged  to  wait  for  the  pofSbility  of  his  conform- 
ing. Shall  an  eftate  ftand  fufpended,  becaufe  it  is  poflfible  an 
alien  may  be  naturalized,  or  a  monk  be  deraigned  ?  Even  in  the 
cafe  of  an  infant  en  ventre  fa  tnere,  which  is  ftronger,  the  eftate 
goes  over  till  the  birth.  Cro.  EL  422.  i  Inf.  391.  29  ^ff* 
pi.  61.  Plowden  ^^j.  indeed  fays,  there  might  be  an  occupant 
in  that  cafe  cited  out  of  the  book  of  ^J/f/e,  but  that  was  only  faid 
arguendo,  and  is  contrary  to  Tel.  9.  2  RolL  Abr.  151,  152.  for 
he  muft  claim  by  a  que  eftate.  If  an  advowfon  be  granted  to  At 
for  the  life  of  B.  and  A.  dies  before  a  vacancy,  the  grantor  (hall 
prefentj  and  there  (hall  be  no  occupant. 

The  next  thing  relied  upon  by  the  defendants  is  the  a£l  of  ge^ 
neral  pardon,  2   JF.  faf  M.  Jl,  i.  c.  to.  which,  fay  they,  has 
cured  all.    This  has  been  fufiiciently  anfwered  by  thofe  who  have 
argued  before  me,  as  there  are  exceptions  in  it,  and  it  is  not 
found,  the  court  will  not  take  notice  of  it.    H.  P.  C.  252.  (yo. 
El.  125.     I  Keb.  20.      I  tev.  26,  76.     Bro.  Charter  de  Pardon  a  Hawk.  P.  C. ; 
46.     Pleading  124.     8  JE.  4.  7.     4  //.  7.  8.  *.     The  general  ^2'    «  n 
words  might  pardon  the  oflence,  but  would  not  reftore  die  for-  loJ°*   '    ' 
feitures  without  fpecial  words,     i  Lev.  1 20.     i  Saund.  362.    If  3  Burnet  EccL 
fimony  be  pardoned,  yet  that  does  not  operate  fo  as  to  reitore  the  ^^  ^^* 
offender  to  the  living.     5  Mod.  I5» 

C  c  a  The 
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The  laft  thing  Acy  ohjtSt  to  us  is,  that  Charles  was  in  poITcflxaii 
mil  his  life,  and  therefore  the  recoveries  are  goo4 :  but  was  this 
any  other  pofleflion  than  that  of  a  wrong-doer  ?  A  monk  might 
be  a  diiTeifor,  but  yet  it  will  not  be  pretended  he  had  any  legal 
eftate  in  him ;  no,  he  was  at  beft  but  an  occupant,  and  in  this  cafe 
Charles  was  no  more  ;  he  had  it  is  true  z pernancy  of  the  profits, 
but  that  is  all ;  he  had  not  fuch  a  pofTeflion  and  freehold  as  en- 
abled him  to  bar  the  rerhainder  by  coming  in  as  vouchee  in  a  re* 
covery.  I  defireto  know,  whether  it  will  be  pretended,  that  if  a 
papift  flnce  the  1 1  ^  12  W.  3.  c.  4.  ihould  get  into  pofleffion,  and 
receive  the  profits  of  any  eftate,  whether  I  fay  he  can  be  deemed 
to  be  in  legal  a£);ual  pofleflion  ?  Certainly  he  cannot :  he  cannot 
take  advantage  of  his  own  wrong,  and  no  more  (hall  the  tortious 
entry  of  Charles  (for  fuch  it  was)  enure  to  his  benefit,  and  turn 
to  the  prejudice  of  us,  who  are  in  reverfion. 

There  is  one  thing  more  which  they  prcfs  upon  us,  and  that 
IS,  that  we  can  fliew  no  inftance  where  tliis  a6l  has  been  put  in 
execution  in  the  manner  we  are  contending  for,  or  indeed  in  any 
other  manner.  I  may  retort  the  argument  upon  tliem,  and  de- 
mand to  know,  if  th^y  can  produce  any  cafe  which  feems  to  look 
their  way,  or  fo  much  as  countenance  the  conftrudlion  they  have 
fet  up  :  the  truth  is,  the  matter  is  ftill  at  large,  and  no  argument 
can  be  drawn  by  either  fide  from  the  difufe  of  tlie  ftatute.  A^y 
ftatutes  there  are  in  full  force,  upon  which  there  are  no  footftcps 
for  many  years.  And  as  to  tliis  particular  (tatute,  I  can  give  thtm 
a  very  good  reafon  why  it  was  never  yet  drawn  in  qneftion ;  they 
of  the  fame  religion  will  never  t  ike  advantage  of  it,  and  thcfe  are  the 
people  who  moftly  have  it  in  their  power,  though  in  our  cafe  in- 
deed the  reverfioner  is  a  proteftant :  befides,  it  is  very  difficult  to 
prove  a  foreign  education,  and  a  being  fent  with  intent,  for  the 
jefuits  though  they  were  caught  in  this  cafe,  will  never  be  caught* 
again  ;  none  but  a  man  of  Duke  Hamilton*^  application  and  in« 
tereft  could  have  brought  them  over ;  but  now  they  know  the 
confequence^  they  will  never  be  prevailed  with  to  give  the  fame 
teftimony,  and  as  this  is  the  firft  cafe  upon  the  ftatute,  fo  in  all 
probability  it  will  be  the  laft. 

Sir  Ednford  Ncrthey  contra.  I  (hall  not  need  to  go  about  to 
prove  a  title  in  the  defendants  upon  this  record,  for  their  poflef<» 
(ion  is  fufficient  againft  the  plaintiff^  who  muft  recover  upon  his 
own  (bength* 

The  plaintiff  relies  on  i  Jae.  only,  but  in  my  itrgumcnt  I  (hall 

pin  them  all  together,  and  admit  them  to  be  confiftcnt ;  for  my 

•    Lord  Coke  fays,  where  there  are  feveral  ftatutes  relating  to  the 

fame  matter,  one  muft  not  be  fingled  out  from  the  reft|  but  die 

con* 
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<on(truiQian  muft  be  uniform  upon  them  all.  The  three  ftatutes 
aow  in  queftion  were  all  made  with  the  fame  view,  and  to  pre* 
ircnt  the  fame  mifchief,  and  that  was  to  be  brought  about  by  layw 
tag  heavy  puniihments  upon  the  offenders^  and  thereby  obliging 
them  to  conform* 

There  are  two  forts  of  ofienders  ;  thofe  who  fend^  and  they  [  ^6^  1 
who  are  fent,  which  latter  we  fay  forfeit  only  the  profits  of  their 
eftatesy  and  that  was  taken  to  be  the  confcquence  of  the  ftatute 
at  the  time  of  making  it|  and  therefore  3  Jac.  does  not  introduce 
any  new  law  when  it  fpeaks  of  the  profits,  but  only  direds  the 
application  of  them  to  the  next  proteftant  of  kin,  which  under  i 
Jac.  the  King  as  pater  patria  was  intitled  to* 

The  plaintiff  does  not  make  his  cafe  on  f  Joe*  which  refpe£b 
only  the  intent,  but  has  brought  it  within  Uie  Words  of  3  Car. 
for  it  is  found  they  were  a£taally  educated,  which  is  carrying  the 
intent  into  execution. 

I  (ball  put  every  thing  out  of  tlie  cafe,  but  the  ope:ration  of  the 
ftatute  as  to  defcenu.  I  would  fain  know,  if  this  ^as  an  eftate  in 
fee  defcended,  who  (bould  have  it  ?  The  heir  according  to  their 
maxim  cannot,  and  (hall  it  efcheat  to  the  liord,  as  If  the  whole 
eftate  was  fpcnt  ?  Can  it  be  thought  the  legiilature  intended  to  fa« 
vour  the  Lord  or  reverfioner  before  the  innocent  iiTue  ?  He  muft 
be  prejudiced,  unlefs  it  be  conftrued,  that  the  profits  only  arc 
forfeited.  The  conftru£lion  muft  be,  that  the  anceftor  (hall  take 
the  legal  eftate,  but  he  (hall  take  no  benefit  by  it :  he  (hall  not 
take  iat  the  advanuge  of  him(elf,  bat  for  the  benefit  of  his  pofte* 
lity  he  (halU 

The  ftatute  x  i  &r  12  TT^  3.  has  the  words  he  £fablei  to  inherit  x  WiU.  Re^. 
or  taiif  but  yet  in  the  cafe  ofPyev.  George  i  July  1709.n1  Can^  «*•• 
it  was  held,  that  the  fubfequent  words  had  controlled  the  former, 
fo  that  they  carried  away  no  more  than  a  pernancy  of  the  profits, 
and  the  legal  eftate  defcended  notwithftanding. 

A  man  may  take  only  for  the  benefit  of  another,  as  a  perfon 
attainted,  for  the  benefit  of  the  crown*  z  Jnfi.  a.  b.  2  Roll. 
Mr.W. 

I  put  all  the  rules  sf  law  out  of  the  cafe,  and  come  to  tlie  pro- 
vifo  for  conformity :  and  I  take  it,  that  upon  conformity  the 
ofiender  is  to  be  in  Jtatu  quo ;  and  if  fo,  how  can*  the  eftate  be 
revefted  ?  There  is  no  provifion  for  it  in  the  ftatute,  and  that  is 
an  argument  it  was  never  intended  the  eftate  (bould  go  over.  My 
Zx>rd  Delaware z  cafe,  cited  of  the  other  fide,  is  a  c&  wl^  has 

C  e  3  room 
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toom  enough  to  hold  us  both.     It  fays  that  Thomas  (hall  claim 

from  IViUiam^  and  not  through  him.     Now  the  word/rom  impliea 

he  was  feifcd,  for  othcrwifc  Thomas  could  not  claim  from  him* 

Here  the  eftate-tail  is  not  fpent,  and  therefore  the  teYcrfioner 

cannot  be  let  in. 

[  3^5  ]        ^^  *^  objefted,  that  the  freehold  (hall  not  be  in  abepncc.  I  an- 
fwer,  it  is  not;  it  is  in  the  offender. 

It  is  faid,  Philip  has  no  iffue,  and  the  re^rfioner  muft  not 
be  obliged  to  wait  upon  that  contingency.  Anfwer :  We  muft 
provide  for  what  may  be,  as  well  as  what  is  ;  the  law  never  fees 
any  impoffibility  of  having  iffue,  and  therefore  upon  a  general  in- 
tail  there  can  be  no  tenant  in  tail  apres  pcjftbility.  Here  is  a  pofli- 
bility  that  Philip  may  have  iffue,  and  therefore  the  eftate  muft 
continue  to  feVve  that  poiEbility  whenever  it  arifcs* 

Another  objcftion  is,  that  if  we  have  the  eftate,  we  may  alien 
-  It.     I  anfwer :  The  ftatute  never  intended  to  put  the  heir  out  of 
the  power  of  the  anceftor,  but  only  that  he  (hould  not  be  hurt  by 
the  difability  of  the  anceftor. 

We  do  not  now  rely  on  the  recoveries,  but  fetup  the  li(e  of 
Philip  againft  the  plaintiff.  I  agree,  if  tenant  in  tail  leaYeaiflue 
an  sdien,  the  remainder-man  may  enter,  for  fuch  iffue  b  as 
none. 

If  therefore  the  eftate  vefts,  and  the  profits  only  are  forfeited 
during  the  difability,  then  the  leffor  of  the  plaintiff  can  ha?e  no 
title. 

Sir  Thomas  Powys  replied.  In  Lord  Delav;ar/s  cafe  it  is  faid 

the  peerage  never  was  in  tyilliam^  he  was  only  an  efquire,  and 

this  deilroys  the  inference  from  the  word  from.     As  to  the  cafe 

0  $  Lev.  aS9.  of  Woodward  v.  Fox  (^),  it  is  a  cafe  prima  imprefftonis^  and  a  long 

Vent.  187.     while  after  this  ftatute,  fo  that  the  law-makers  could  not  know, 

ited  wtc  121.    ^^  profits  would  go  to  the  crown  of  courfe,  it  not  being  a  point 

fettled  till  that  cafe.^    I  know  nobody  to  whom  the  eftate  would 

have  gone,  had  this  been  a  defcent  in  fee,  but  to  the  lord  by 

efcheat ;  and  it  is  no  new  do£trine  to  diveft  eftates  efcheated, 

as  on  birth  of  a  pofthumous  heir,  or  reverfal  of  an  attainder. 

3  Injl.  231.     Ajid  the  fame  may  be  done  on  Philip*^  .con- 

formity. 

Curia  advrfare  vult.  And  Trinity  6  Gee.  the  court  delivered 
their  opinions  y^rw/;/7i,  beginning  with  the  pui(he  Jud^. 

^         Mr* 
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Mr.  Juftice  Fortefctitn     In  delivering  my  opinion  in  this  cafe,  Rcfolutio 
3t  fbal]  niake  three  points,  which  I  dcfign  to  fpeak  to  diftlnfily.  ^*"*' 
1.  What  eilate  vefted  in  the  fecond  Charles^  who  fuffered  the  re- 
covery, upon  the  ftatute  of  i  Jac,  i .  r.  4.  independent  of  the 
fubfequent  ftatute.    2.  What  alteration  was  made  in  that  law  by 
the  3  Car.  i.e.  2.  and  how  the  conftrudion  will  be  on  both  thofc 
ftatutes  taking  them  together,     3.  What  will  be  the  efFcd  of   [  366  ] 
P&i/r/'slife,  who  upon  tliis  record  muft  be  taken  to  be  alive. 

I.  The  reformation,  which  was  begun  in  Henry  the  Eighth's 
time,  and  compleated  in  the  reign  of  Queen  Elizabeth^  had  ren-  * 
dered  it  difEcult  for  the  papifts  to  educate  their  youth  at  home  as 
they  dcfigned,  and  therefore  it  was  the  advice  of  the  Pope  at  that 
time,  to  ere£l  colleges  abroad,  that  the  Englip  youth  might  be  fent 
thither.  And  purfuant  to  this  advice,  in  the  year  1598  there 
were  two  fet  up,  one  at  Rome  and  the  other  at  Doway,  by  which 
means  many  of  our  youth  were  drawn  out  of  the  kingdom,  to 
the  no  fmaH  prejudice  thereof;  and  in  order  to  put  a  ftop  to  this 
mifchief,  the  ftatute  of  i  Joe.  i.r.  4.  was  made,  which  though 
it  be  a  penal  law,  yet  it  ought  to  have  a  liberal  conftrufiion,  be* 
caufe  it  fo  much  concerns  the  publick  welfare  of  the  kingdom :  all 
laws  are  in  fome  meafure  penal,  but  that  is  no  reafon  to  reftrain 
them  in  fuch  cafes  as  this.  1 1  Co^  34,  70.  Hatt»  of  Stat.  66* 
Hob.  ait  V.  G/over  {/).  (/)  14^ 

And  upon  this  a£l  I  am  of  opinion,  that  a  perfon  who  receives 
a  foreign  education  in  a  popilh  feminary,  has  nclihtr Jus  in  re  nor 
ad' rem :  he  can  take  no  ettate  at  all,  either  real  or  perfonal ; 
he  is  difabled  to  inherit,  purchafe,  take,  have  or  enjoy:  andean 
any  words  be  ftronger  than  thcfe  ? 

But  It  IS  faid  the  word  erjoy  implies  a  vefting  of  the  eftate,  and 
that  only  a  forfeiture  of  the  profits  was  defigned.  Now  if  the 
word  enjoy  ftiould  be  fo  taken,  I  do  not  fee  how  it  could  affedl  this 
cafe  J  for  that  could  only  relate  to  lands  vefted  before  the 
offence  (which  is  a  cafe  that  feldom  happens  to  infants,  and 
therefore  cannot  be  fuppofcd  to  have  been  uppermoft  in  the  mind 
of  the  legiflature)  but  as  to  lands  that  are  to  dcfccnd  after  the  dif- 
ability,  there  are  other  words  to  take  in  that  cafe,  which  are  in^' 
herit^  purchafe^  take.  Befides,  I .  It  is  a  very  rare  phrafe  to  ex* 
prefs  a  forfeiture  by  words  of  difability  only  :  in  the  ftatute  of 
5  Car.  there  are  words  of  forfeiture.  2.  In  a  penal  law  it  is  too 
icvere  to  conftrue  words  of  aprefent  temporary  difability,  into  an 
an  abfolute  forfeiture  \  but  if  they  ftiould,  they  will  only  relate 
to  goods  and  chattels.  3.  And  it  is  plainly  a  difability  in  i  Jac. 
If  we  do  but  compare  the  provifo  of  that  with  the  provifo  in 
3  Car^  which  induces  a  forfeiture.    In  i  Jac.  he  is  dilabled  to 

Cc4  take. 
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takci  and  therefore  the  provifo  for  conformity  reftores  htm  tcrt 
capacity  of  taking.  In  3  Car.  he  forfeits  ^  and  there  the  prorifo 
reflores  him  to  die  land,  which  (hews  the  parliament  were  aware 
of  the  difference  between  a  difability  to  take,  and  a  forfeiture  of 
the  cftatc.  4*  If  only  the  profits  (hould  be  faid  to  be  gone,  what 
is  that  but  the  land  itfelf*  Q.  Litu  23  •  by  a  grant  of  the  profits 
the  land  pafTes. 

C  367  ]  But  it  is  objcfted,  that  he  muft  take  for  the  benefit  of  the  heir, 
being  only  difabled  in  refpe£t  of  himfelf,  and  not  in  refpef^  of 
his  heir.  To  this  I  aufwer :  That  thefe  affirmative  words  always 
imply  a  negative  and  feparate  the  cafe  of  the  anceflor  and  heir : 
he  himfelf  in  his  own  perfon  (hall  not  take,  but  his  heir  (hall, 
i.  e.  this  difability  fhall  not  be  like  an  attainder,  which  corrupts 
the  blood,  but  it  (hall  fliU  flow  pure  from  the  anceflor  U>  the 
heir. 

In  thefe  cafes  there  is  no  need  to  leave  any  thing  in  the  an- 
ceflor, according  to  Lord  DeIaHvare*%  cafe,  wmch  is  exprefs,  tbaC 
the  dignity  never  vefled  in  the  grandfather,  he  was  no  baron,  but 
only  an  efquire.  And  there  the  Lords  and  Judges  were  of  opi« 
nion,  that  the  heir  might  claim  by  him,  this  being  only  a  per* 
fonal  temporary  difability,  which  (Ufl!eredfrom  an  atuinder. 

Then  the  objeflion  recurs,  Are  thefe  words  of  no  ufe  at  all  ? 
it  often  happens  fo,  that  to  fatisfy  the  fcruples  of  the  ignorant, 
words  are  added,  which  the  more  knowing  part  of  mankind  will 
plainly  fee  were  implied  before  :  they  are  only  explicatory  of  what 
went  oefore,  and  ferve  to  fhew,  that  the  heir  in  this  cafe  fhall  be 
enabled  to  make  out  his  title  through  one  who  was  never  feifed* 

But  fay  they.  How  can  the  heir  take  by  defcent  aocording 
to  the  rules  of  law,  if  the  anceflor  was  never  feifed  ?  Ta  this  I 
anfwer,  i.  That  at  common  law  it  is  not  necefTary  the  anceflor 
(hould  be  feifed,  to  enable  the  heir  to  take  by  defcent.  SM/ef$ 
cafe  is,  that  where  the  anceflor  fnight  have  taken  the  eflate  and 
been  feifed>  there  the  heir  fhall  inherit.  Nay  in  fome  cafes  the 
heir  fhall  take  by  defcent,  although  the  anceflor  never  was  or 
could  be  feifed  of  that  eflate,  as  in  Cp.  LiU.  378*  where  lands 
were  given  to  A.  and  B.  for  their  joint  lives,  remainder  to  the 
right  heiis  of  him  that  died  firfl,  ji»  dies,  his  heir  fhall  take  by 
defcent :  and  yet  the  remainder  never  vefled  during  the  life  of  ^* 
it  being  uncertain  all  that  time,  whether  the  heir  of  j4.  or  the 
heir  of  JS.  fhould  have  it.  2.  Whatever  it  might  be  at  com- 
mon law  will  not  avail  in  this  cafe,  which  is  an  incapacity  by 
a£l  of  parliament ;  and  therefore  the  common  law  is  a  wrong 
medium  to  judge  by«  Tl\ere  could  be  no  fuch  defiiltory  inherit- 
ance 


Trinity  Term  6  Geo.  j«7 

Qce  at  common  law  as  The  Princes  cafcj  and  yet  it  ws^  there 

"Allowed,  being  by  zGt  of  parlianient.     And  though  thcfe  points 

^sixe  fingularities,  and  contrary  to  the  known  rules  of  hw,  yet 

"^they  being  introduced  by  ftatute,  muft  net  be  carried  to  the  rulet' 

H>f  law  as  to  their  ilandard. 

And  now  let  us  confider  a  little  the  inconveniences  of  a  con* 
trary  con(tni£Uon.  It  will  be  an  encouragement  to  the  papifts 
to  continue  in  that  religion^  when  the  pumihrnent  is  not  (b  great  r  ^58  ] 
as  what  I  contend  for*  It  will  be  a  dxfcouragement  to  the  heir 
or  remainder-man  from  putting  the  a£l  in  execution,  becaufe  he 
will  dien  be  cut  oflFfor  his  pains.  It  deftroys  thelaving  for  the  be- 
nefit of  the  heir,  by  putting  it  in  the  power  of  the  anceftor  to  di£» 
inherit  him.  It  is  a  repealing  of  the  former  part  of  the  ftatute  by 
implication  only,  which  is  never  to  be  allowed ;  becaufe  it  is  a 
refle^on  on  the  wifdom  of  the  legiflature.  ii  Co.  62*  Hot* 
15,  87.  It  is  againft  all  the  rules  of  conftruAion^  to  take  them 
in  the  mildeft  fenfe,  where  religion  and  the  publick  are  concern* 
ed.    Hob.  344»  388.     1 1  Co.  Aiagdalen  College  cafe. 

The  ofiender  may  deprive  the  King  of  liht  pernancy  of  the  pCD> 
fits  by  his  alienation.     21    Hetu  7.   12.     Rajm.    17.     Hardrm 
10 1.     5  Mod.  and  Salh.  Britton  v.  Cole  {g).     In  the  other  aA  i^S  sMod.  if«. 
of  3  Jac.  I.  e.  5.  the  very  profits  arc  mentioned  to  be  forfeited,  ?^^^^'^^ 
of  wnich  there  was  no  occafion  here,  when  the  land  itfelf  is  carth.*  441!* 

gone.  Skan.  617- 

ti  Mod.  i75« 

It  is  obje&ed  that  he  may  be  conviflcd,  and  then  3  dr.  car-  ^  ^*^* 
ries  all  to  the  crown.  But  can  he  be  convi£ted  if  he  ftays  abroad  i 
It  is  faid  it  goes  to  the  crown  by  implication^  becaufe  this  is  a 
publick  crime.  For  this  there  is  no  necef&ty  in  the  cafe  of  a  dis- 
ability) as  diere  is  upon  a  forfeiture^  which  implies  a  having,  and 
then  it  is  to  be  carried  away,  whereas  in  the  other  he  never  has 
it  at  all.  The  perfon  is  the  fubje£^  of  one,  and  the  land  of  the 
other.  How  can  he  forfeit  what  he  has  not  ?  Nil  dat  quod  in  fe 
non  hahet*  Befides,  a  difability  reaches  what  cannot  be  forfeited* 
and  this  difference  between  a  difability  and  a  forfeiture  is  kept  up 
in  many  (latutes. 

2.  The  next  thing  to  be  conGdered  is,  whether  any  alteration 
is  made  in  i  Joe.  by  the  ftatute  of  3  Car.  which,  I  take  it,  may 
very  well  ftand  witli  all  the  provifions  of  i  Jac,  and  has  not  im- 
paired the  force  of  it  in  the  leaft.  i.  It  ena£ls  it  to  be  put  in 
due  execution.  2.  It  reaches  tlie  offender  more  fully  as  to  eftates 
vefted  before  the  offence,  about  which  the  former  ftatute  was 
doubtful.  3.  It  lays  the  fame  penalty  on  the  parent  or  guardian 
fending. ths   youtli   abroad,   who  before   forfeited  100 /•  only. 

4.  It 
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4.  It  extends  to  private  fchools,  whereas  the  other  wa$  confined 
to  publick  colleges,  j.  It  creates  a  difability  to  fue,  be  executor 
or  adminiftrator  or  com  mil  tee  of  any  ward  ;  and  after  all  thcfc 
additions,  are  we  to  be  told,  it  v/as  only  explanatory  of  the  for- 
mer law  ?  Can  a  forfeiture  be  the  meafure  of  a  difability  ?  It  li 
faid  to  have  fo  far  enlarged  and  enforced  the  former  law,  as  to 
(hew  how  that  muft  be  put  in  execution,  viz.  by  conviftion. 
Now  does  it  not  fay  i  Jnr.  Jball  ^<?put  in  due  execution  ?  And 
does  not  that  imply,  that  of  itfclf  it  is  fufii^ient^  and  may  he  put 
in  execution  ? 

[  3^9  3         The   cafe  of  a   fee-fimplc   is  put  as  a  diiHcuIt  cafe  to  know 

where  the  e^ate  is  to  go.     But  are  cafes  plain  :ind  exprefs  to  be 

broke  in  upon,  bv'caufe  difficult  cafes  may  be  put  ?  In  the  cafe 

of  3  purchafe  fay  they,  if  the  bargainee   cannot  take,  who  can  ? 

{h\  9  Moi.         But  was  it  not  exprefsly  refolved  in   Roper^s  cafe  (A)  that  a  bar- 

167.  x8i.  gain  and  fale  would  be  abfolutely  void.     There  is  no  rcafon  why 

*^'^""'^     a  ftatutc  muft  be  expounded  away  to   notliing,  bccaufc  one  or 

JO  Mod.  89.       two  difficult  cafes  may  be  put  upon  it.     The  conftruftion  I  lay 

*3®*  down,  and  which  in  my  opinion  it  ought  to  receive,  puts  theadt 

45o!!^s.  C. '      ^'^  fome  ufe.  The  conftruftion  I  have  been  arguing  againft  leaves 

it  no  force  at  all. 

3.  The  life  of  Philip  is  ohje<fled  to  be  an  impediment,  which 
prevents  the  execution  of  the  reverfion  in  the  leflbr  of  the  plaintiff, 
for  fay  they,  whilft  he  lives,  the  eftate-tail  continues.  But  I 
give  the  objeftion  this  anfwer :  that  Philip  can  take  nothing,  no 
more  than  Charles  did.  It  is  to  this  purpofe  the  fame  thing, 
whether  he  be  incapacitated  or  not  ///  effe  :  the  rule  of  law  is,  that 
where  any  limitation  is  to  a  perfon  not  in  ejfe  at  the  time  the  eftate 
ought  to  veft,  the  eftute  muft  go  over  to  the  next  in  remainder. 
Here  the  limitation  is  to  Philip  and  the  heirs  male  of  his  body, 
but  when  that  limitation  ought  to  take  effeifl:,  he  is  incapacitated 
to  take,  and  then  the  remainder  over  to  the  Icfibr  muft  take  effcft 

Ante 25*  immediately,     Cro*  EL  422,     Devife  to  R.  in  tail,  and  after  his 

deceafe  without  iffue*  to  Edward  in  tail  •,  R.  dies  leaving:  iffue, 
living  the  tcftator ;  and  tliere  it  was  held,  that  £^7t'/ir</'ihould 
have  the  eftate  prefently,  and  not  wait  till  the  death  of  R\  iffue. 
If  a  man  has  iflue  two*fons,  and  tiie  eldeft  be  an  alien,  the  law 
takes  no  notice  of  him,  and  therefore  as  he  fliall  not  take  by  de- 
.fc€nt  himfelf,  fo  he  fhall  not  impede  the  dcfccnt  to  his  younger 
brother,  on  fuppofition  that  he  may  have  ifllie  a  natural  born  fub- 
jeft.     Indeed  in  the  cafe  of  a  perfon  attainted,  he  (hall  obftruft 

(1)  1  Vciit.  413.  the  dcfccnt.    2  Vent.  CoUing^uoodv,  Pace  (/),  but  his  heir  cannot 

2  Vrnt    I. 

J  Sid.  193.     2  Sid.  23.  51.  184.     I  LcT.  59.     3  Lev.  412.     x  K?b.  65.  171.  216.  535.  379.  58$. 
603.  670.  699.  850.   Vaugh.  274.  2  Jon.  10.  2  Kcb.  6oi.  Cvt.  1S5.    i  £^,  Ab.  213.  pi.  9.  S.  C, 

takCj 
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take,  for  that  would  be  to  let  him  in  by  aft  of  law,  and  the  latr 
will  not  tnift  him  with  an  cftatc.  And  in  foch  cafes,  where  the 
law  will  not  fuffer  the  eftate  to  fall,  it  goes  over  to  the  next  per* 
fon  capable  of  taking.     1  Vent.  417, 

It  is  faid  the  limitation  is  to  the  iflue  of  the  body  of  Thomas^ 
and  Philip  is  fuch.  It  is  true  he  is  fo  in  common  parlance,  but 
that  is  not  enough  ;  he  muft  be  iflue  inheritable,  and  for  want  of 
that  here  is  a  c^er  of  the  eftate-tail,  on  which  the  reverfioncr 
muft  enter.  Hob.  346.  Dy.  332.  He  is  in  the  fame  cafe  with 
the  fon  of  a  daughter  on  a  limitation  to  the  heirs  male  of  the 
body,  for  there  the  fon  is  heir,  and  he  is  a  male,  but  not  a  male 
inheritable  within  the  form  of  the  gift,  becaufe  he  does  not  de« 
rive  his  defcent  through  males,     i  Injl.  337.  0. 

Itis  objcfted  that  here  is  ftill  a  poflibifity,  that  Phtiip  may  f  370  1 
have  iflue  inheritable.  But  this  is  but  a  poflibility,  and  for  a  pof« 
fibility  it  was  never  yet  known  that  the  freehold  was  allowed  to  . 
continue  in  abeyance,  for  the  law  alpihors  abeyances,  and  will  ne- 
ver fuffer  them,  but  in  cafes  of  abfolute  neceflity.  In  all  cafes 
where  the  heir  is  incapacitated  to  take,  the  anceftor  may  juftly 
be  faid  to  die  without  heir.  Co.  Lit.  13.  a.  The  leflbr  might 
in  this  cafe  lay  it  in  -aiformedon^  that  Thomas  is  dead  without  any 
heir  male  of  his  body.  8  Co,  88.  This  is  no  more  than  the 
common  cafe  of  a  pollhumous  heir,  where  the  reverfioncr  enters 
till  the  birth,  and  then  the  tail  revives. 

It  is  falid  Philip  may  conform,  and  to  ferve  this  poflibility  the 
eftate  muft  continue.  Why  may  not  an  alien  be  naturalized,  or 
a  monk  be  deraigned  ?  and  yet  was  there  ever  any  eftate  fufpcnd- 
ed  on  that  occaiion  ?  If  the  King's  tenant  dies  without  heir,  to 
prevent  an  abeyance  the  law  calls  the  freehold  on  the  King  with- 
out ofiice  :  and  to  prevent  the  like  mifchicf  it  will  carry  the  eftate 
to  the  reverfioner  in  this  cafe. 

This  cafe  of  a  foreign  education  very  much  refemblcs  the  cafe 
of  a  monk,  for  i.  The  purchafe  of  both  is  void.  2.  Neither  can 
inherit.  3.  The  heir  of  neither  is  difabled.  And  4.  The  dif- 
ability  is  but  temporary  in  both  cafes.  And  it  is  no  anfwer  to 
fay  that  a  monk  is  looked  on  in  law  to  be  civilly  dead,  for  that  is 
only  a  fimilitudinary  cxpreflion,  and  as  he  lofes  no^ivil  rights, 
but  is  confidered  in  many  refpefts  as  a  member  of  the  commu- 
nity, fo  he  is  anfwcrable  for  any  offences  by  him  committed  after 
his  civil  death.  Bro.  Main.  23,  25.  Our  ofiender  is  more 
civilly  dead  tlian  a  monk  ,  for  the  latter  may  be  executor,  but  the 
former  cannot.  An  outlaw,  one  under  a  prizmunire^  or  abjura- 
tion, a»c  as  much  civilly  dead  as  he :  and  why  is  not  this  temporary 
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difability  like  the  cafe  of  a  parfon  who  raarried  and  wa^  (otmctlj 
on  that  account  incapable  to  hold  his  living :  or  like  the  cafe  in  2 
R:IL  Jbr.  41 5*  ^.  6.  of  a  devife  to  a  monk  for  life^  remainder  over 
to  B,  who  was  allowed  to  take  ininnediately :  and  fuppofe  that 
had  been  a  devife  in  tail»  ihould  the  iiTue  of  the  monk  have 
taken  ?  Ceruinly  he  (hculd  not. 

Another  difficulty  laid  in  the  way  is  the  provifo  forconfomity^ 
becaufe  fay  they  we  cannot  eafily  get  back  the  eftate  again.  But 
is  not  the  objection  as  Rrong  upon  their  conftru&ion  in  bringing 
back  the  eftate  from  the  crown  ?  Is  it  eafier  to  recover  againft  the 
crown  than  a  fubje£l  ?  Befides  it  is  far  from  being  clear  to  me* 
that  this  provifo  does  reftore  him  to  his  eftate ;  there  are  no  fuch 
words  in  it,  but  only  that  he  fhall  be  reHored  to  his  capacity, 
[371  ]  that  is,  he  (hall  for  the  future  be  capable  of  taking  any  eftate  that 
may  come  to  him.  If  the  meaning  of  that  provifo  was  to  reftorc 
hxm  to  all ;  I  can  fee  no  difficulty,  but  that  he  may  as  eafily  bring 
back  the  eftate  again,  as  in  the  cafe  of  a  pofthtmious  heir,  or  a 
monk  dcraigncd.  3  hift.  231.  Fitzh.  Mord.  ^6.  F.  N.  B. 
195.  Dy,  13.  The  lord  by  efcheat  takes  buti/i  locoh^rcdisy  as 
the  reverfioner  here  does  in  the  room  of  Philip.  9  //•  6.  23.  h. 
7.  Roll.  Abr.  418*  His  incapaci^  (hall  no  more  keep  back  the 
eftate  from  the  revcifioner,  than  in  the  cafe  of  a  devife  for  life  or 
in  tail,  to  one  who  refufes,  remainder  over,  it  ihall  veft  immedii* 
ately. 

Upon  the  whole  therefore  I  am  of  opinion,  that  in  this  cafe 
the  ftatute  of  i  Jac.  is  the  meafure  by  which  we  are  to  conftrue 
this  difability,  and  that  under  this  (latute  no  eftate  ever  vefted  in 
Charles  \  by  which  he  having  no  pofTefllcn,  the  recovery  is  void; 
and  that  the  life  of  Philip  will  not  ftand  in  the  way  of  the 
Dutchefs :  as  a  confcquence  of  all  which  the  judgment  given 
below  for  the  defendants  is  erroneous,  and  ought  to  be  reverfed, 
and  that  this  court  ought  to  give  a  new  judgment  for  the 
plaintiff. 

Mr.  J.  Eyre.  I  muft  own  I  have  the  misfortune  to  differ  fironi 
my  brother,  for  I  think  the  judgment  given  bejow  for  the  de- 
fendants was  well  given,  and  ought  to  be  alfirmed ;  though  I 
muft  fay  thus  much,  that  I  do  not  approve  of  the  reafons  givea 
by  the  court  of  C  B.  for  that  judgment. 

The  general  queftion  In  this  cafe  is,  Whether  a  foreign  educa* 
tion  in  a  popifti  feminary  infers  an  abfolute  difability  to  take  any 
cftate>  for  unlefs  it  does  tlie  leffor  can  liavc  no  title. 

There 
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There  have  been  three  ftatutcs  mentioned  in  the  debate  of  diis 
cafe;  the  i  Jac.  l.  f.  4,  3  Jac.  i.  r.  5.  and  3  Car.  i.  r. 2.  Of 
diefe  I  think  3  Jac.  is  nothing  to  the  purpofe,  but  that  of  3  Car. 
k  of  weight ;  not  tliat  I  eftecm  it  a  repeal  of  i  Jac,  but  I  look 
on  it  a«  explanatory  of  it,  and  without  which  the  former  ftatutc 
cannot  be  put  in  execution. 

Now  upon  the  ftatute  of  i  Jac,  (taking  the  firft  and  lafl:  part 
together,  as  we  muft  do  to  make  a  rcafonable  conftruftion)  i  am 
of  opinion  that  the  party  fo  educated  has,  notwithilanding,  a 
capacity  to  inherit  and  take,  for  particular  purpofcs,  and  that  ths 
ftatute  does  not  induce  an  abfolute  difability,  and  that  the  con- 
ftmflion  will  be  the  fame  in  the  cafe  of  a  fee-fimp!e  as  of  a  fee- 
tail.  I  do  not  fay  he  is  to  be  mafter  of  the  ellate,  but  thus 
much  he  muft  have,  a  power  to  tranfmit  the  inheritance  to  the 
heir.  This  is  as  to  the  cafe  of  a  dcfccnt.  In  the  cafe  of  a  pur- 
chafe  too  I  think  he  has  a  qualified  c;^.pacity,  for  he  may  purchafc 
for  the  benefit  of  the  heir,  as  one  attainted  does  for  the  benefit  f  37^  ] 
of  the  crot^n  \  and  in  both  cafes,  that  of  a  defcent,  and  that  of 
purchafe,  the  eftate  will  veil,  and  the  profits  only  be  forfeited 
during  the  difability. 

And  it  is  no  objeAion  to  fay,  that  the  ftatute  is  filent  as  to  die 
profits  where  they  arc  to  go,  for  I  take  it  fuch  a  provifion  was  ^^^  J*3« 
not  neceflary,  fince  this  being  a  publick  ofitnccj  they  will  of 
courfe  enure  to  the  benefit  of  the  crown. 

Ropet'i  cafe  is  of  no  eonfequcnce,  for  that  was  upon  the  1 1  £^ 
ra  W.  3.  r.  4.  which  is  penned  in  a  different  manner  from  our 
flatute :  neither  is  Lord  Delaware's  cafe  at  all  to  the  purpofe, 
for  there  the  difability  was  abfolute  for  life. 

But  here  it  is  objef^cd  that  the  offender  for  and  in  refpeft  of 
himfelf  is  abfoliitely  difabled,  fo  that  he  was  to  be  punifhed  as 
much  as  poffible,  only  the  heir  was  not  to  be  involved  in  the 
guilt.  To  which  I  anfwer.  That  the  true  end  of  the  flatutc  was, 
not  to  punifh  the  perfbns  of  thofe  who  received  this  foreign  edur 
cation,  but  it  was  to  prevent  the  influence  they  would  otherwife 
have,  if  the  eflate  (hould  be  continued  for  their  benefit.  And 
it  is  no  obje£tion  to  (ay,  that  the  offender  may  defeat  die  crown 
of  the  pipfits  by  his  alienation,  {or  is  not  this  the  fame  with 
many  other  cafes  of  forfeitures  ?  and  what  rcafon  is  there  to  take 
more  care  of  the  crown  in  this  cafe  than  any  other  ?  or  what 
greater  danger  is  there  in  having  a  capacity  xc  take  a  future 
eftate,  than  in  being  allowed  to  hold  a  prefent  one,  which  I  do 
Dot  perceive  it  is  contended  will  be  abfolutely  taken  froir  him  by 
this  flatutc.     The  tieir  it  is  true  cannot  enter,  living  the  an« 
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ccftor.  But  this  rather  proves  the  necefTity  of  IcaTing  fomething 
in  the  anceftor,  till  the  heir  is  capable  of  taking.  And  furely  if  it 
had  been  defigncd,  that  the  eftate  fhould  go  over,  it  would  have 
been  fo  mentioned,  as  is  done  in  6  i^.  2.  alx)ut  ravifticrs  of  wo- 
men, where  there  are  exprefs  words  to  carry  over  the  eftate. 
But  no  cafe  can  be  (hewn,  where,  without  exprefs  words  any  eftate 
was  carried  over  from  a  perfon  who  has  a  poffibility  of  being  inhe- 
ritable. The  cafe  of  a  monk  is  widely  different,  for  that  was  al- 
ways looked  on  as  an  abfolute  death  to  thefe  purpofes,  and  a  de« 
raignment  was  never  fo  much  as  looked  for  or  expelled. 

Upon  the  whole  my  opinion  is,  that  Charles  had  a  fufBcient 
pofleffion  and  power  to  fuffer  a  recovery,  and  this  makes  an  end 
of  the  plaintiff's  title,  be  that  matter  about  the  life  of  PhiUp 
which  way  it  will;  though  if  it  were  neceflary  to  give  my  opinion 
r  273  1  upon  that,  I  (hould  think  the  eftate  could  not  go  over;  but  muft 
continue  for  the  benefit  of  him  aiid  his  iffue* 

Mr.  J,  Powys.  In  a  cafe  of  fo  uncommon  a  nature  as  this,  and 
of  fuch  great  difficulty,  I  think  there  is  no  occafion  to  make  any 
apology  for  a  difference  in  opinion  from  any  of  my  brothers. 

I  fliall  make  four  points  in  this  cafe :  i.  Whether  under  i  Jac. 
any,  and  what  eftate  vefted  in  Charlis  ot  Philip.  2.  What  al- 
teration has  been  made  by  the  fubfequent  ftatute.  3.  What  is 
the  effedi  of  the  recoveries.     And  4.  Of  Philip*^  life. 

I.  Then,  to  difcharge  this  cafe  of  that  which  was  the  ground 
of  the  judgment  in  C.  JS.  I  can  fee  no  colour  in  the  leaft  to  think, 
that  I  Jac.  is  any  way  repealed  by  the  fubfequent  ftatutcs.  The 
intent  of  it,  it  is  true,  was  to  prevent  the  growth  of  popery,  and 
in  this  refpe£l  it  is  z  law  made  for  the  benefit  of  the  publick ;  and 
though  a  foreign  popifh  education  is  not  to  be  favoured  amongft 
proteftants,  yet  I  can  never  give  into  any  forced  conftruAion^ 
which  is  to  carry  the  words  to  the  utmoft  fevcrity  of  tlie  law. 

The  difabling  claufe  in  this  ftatute  is  different  from  the  i  x  £^ 
12  W.  2'  which  is  abfolute,  but  ihis/ub  modo  only,  in  refped  of 
himfelf,  and  not  in  refpe£i  of  his  heir,  and  therefore  he  muft 
certainly  have  fomething :  how  elfc  can  he  purchafe  in  rcfpeft  of 
his  heir  ?  I  agree  my  brother  Fortefcue*%  difference  between  a  dif- 
ability  and  a  forfeiture  thus  far,  where  the  difability  is  abfolute^ 
but  not  where  it  is  only  partial,  as  in  this  cafc^  which  likewife 
diftinguifhes  it  from  Lord  Delaware^  cafe^  for  that  was  a  tot4 
difability  for  his  life* 
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I  think  that  upon  conformity  he  will  not  only  be  dJfcharged  of 
the  (iifability,  but  likcwife  be  reftored  to  his  eftatc,  for  the  end 
of  the  (latute  is^nfwered,  when  it  has  been  a  means  to  draw  him 
iirom  the  popifli  religion. 

I  do  not  fay  he  is  to  have  any  benefit  of  the  cftate  during  the 
difability :  no,  the  profits  (hall  be  forfeited,  but  only  to  fupport 
the  cftate  for  the  heir,  he  ftiall  be  taken  to  have  the  legal  title  in 
him,  and  I  can  fee  no  difference  where  the  difability  is  at  com- 
mon law,  and  where  it  is  created  by  a£i  of  Parliament,  What 
a  confufion  would  it  othcrwife  create  iri  the  cafe  of  a  fcc-fimple, 
or  a  purchafe  ?  In  the  cafe  of  a  fee-Cmple  is  there  any  colour  to 
fay  the  Lord  by  efcheat  fliall  have  it  ?  he  can  claim  only,  whea 
the  tenant  dies  without  heir ;  but  here  both  the  ttnant  and  his 
heir  arc  alive,  and  to  prevent  the  entry  of  the  Lord  the  ftatutc 
takes  care  of  the  heir.  It  cannot  be  pretended,  that  a  difabled 
perfon  who  may  remove  that  incapacity  whenever  he  plcafes,  is 
a  perfon  dead  without  heir.  I  need  not  urge  tlic  inconvenience  [  374  ] 
in  vetting  and  r^vefting  eftates,  which  was  never  favoured 
as  yet. 

It  IS  objcfted  that  the  laying  this  inconvenience  in  the  way,  is 
begging  mc  queftion ;  for  fay  they,  here  will  be  no  revetting^ 
fince  the  conformity  will  not  reftore  him  to  the  land.  But  docs 
not  the  ftatutc  3  Car,  fay  exprefsly,  he  ftiall  be  reftored  to  the 
land  ?  And  is  not  this  to  be  taken  as  a  declaration  of  what  was 
not  fufficiemly  cxpreffed  in  the  former  law  ?' Is  not  their  con- 
formity for  the  benefit  of  the  publick  ?  and  is  it  not  fitting,  they 
ihould  have  fome  encouragement  to  conform  ?  It  is  faid  they  will 
have  a  future  capacity  to  take  any  new  cftate  that  may  come,  but 
that  is  a  rare  cafe  for  children  to  meet  with  any  bcfides  their  pa- 
ternal eftatc. 

The  cafe  of  a  monk,  fo  much  rolled  on  as  a  fimllar  cafe,  is 
notfiing  to  the  purpofe  5  for  he  is  dead  in  law,  and  has  an  beir, 
but  our  oflFcndejr  can  have  none  wliilft  he  lives.  And  there  too 
the  heir  claims  under  the  feifin  of  tlie  monk,  which  the  heir  in 
our  cafe  upon  the  plaintiflF's  conftruftion  cannot,  for  they  fay 
the  anccftor  had  no  feifin  at  all.  Neither  is  the  cafe  of  an  infant 
en  ventre  Ja  mere  at  all  applicable  to  tliis  cafe,  for  there  the  perfon 
who  enters  till  the  birth  is  undoubtedly  heir,  and  claims  as  fucb 
from  him  that  laft  died  feifcd,  but  here  there  is  no  fuch  inter- 
mediate time  as  between  the  death  of  the  father  and  the  birth  of 
the  child,  for  the  party  who  is  ro^  take  is  alive  all  the  while,  an(i 
in  ejji  at  the  inftant  of  the  dcfcent, 
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There  i»  no  danger  of  the  freehold's  being  in  abeyance,  bccaufir 
•  ds  I  tale  It  the  legal  eftate  vefts  in  the  ofiender.     I  would  put 

the  cafe  that  a  man  has  two  fens  by  two  venters^  the  eldeft  of 
which  receives  a  foreign  ed«  cation,  and  furvives  the  father  and 
dies,  muft  the  brother  of  the  half  blood  inherit  to  him  ?  The  law 
fays  no:  but  yet  upon  the  plaintifPs  conftru&ion  he  muff,  if 
the  eldeft  fon  never  had  any  thing,  for  then  the  other  will  claim 
immediately  from  the  father. 

There  are  many  inftances  where  abfolute  words  in  a  ftatufe 
have  received  a  qualified  conRru^ion.  The  ftatute  of  WeRm.  2. 
fays  the  fine  ipfojureftt  nullus^  and  yet  2  Injt.  336.  it  is  held  to 
be  a  difcontinuance,  for  which  before  the  1 1  //•  7.  the  pany 
was  put  to  l&ifnrmedon. 

iia»  y^%f  37rr  But  when  the  argument  that  the  profits  only  are  forfeited  pro- 
vails,  there  arifcs  a  Tub-point,  who  (hall  have  the  profits  ?  I  fay 
the  King  (hali  have  them.  i.  Becaufe  he  is  concerned  to  fee  the 
C  375  3  ^^^  execored.  2.  There  are  goods  in  the  cafe  as  well  as  lands, 
and  who  can  have  them  but  the  King  ?  3*  This  is  an  offence  of 
a  publick  nature,  contra  cwr&nam  et  iignitaiem  fuam^  and  that 
mJces  the  difference  between  the  cafe  Wocdivardy*  Fox^  and  the 
cafe  of  tkhcs,  where  a  private  intereft  is  concerned.  4.  Thofe 
will  be  like  dercli£l  lands  which  go  to  the  crown  when  there  can 
be  no  owner  found. 

2.  I  come  in  the  fecond  place  to  confider  what  alterations  are 
made  in  I  Jac.  by  the  ftatute  of  3  Car. 

One  great  end  and  view  of  tliis  ftatute  is  faid  to  be,  to  reach 
cftates  vefied  before  the  offence,  but  there  can  be  nothing  in  that, 
the  former  ftatute  taking  in  both  cafes,  for  the  words  have  and 
gnjoj  go  to  eftates  vefted,  and  it  is  abfurd  to  think  the  parliament 
would  truft  them  with  a  prefent  eftate,  who  were  unfit  to  take  a 
future  one,  which  is  fuifering  them  to  fight  in  armour.  The 
true  and  main  defign  of  tliis  latter  ftatute  was  to  lay  a  heavier  pu- 
nilhment  on  the  parent  or  guardian  fending  the  youth  abroad. 

The  ftatute  3  Geo.  protefts  pfoteftant  purchafers  of  popiih 
eftates,  and  without  doubt  if  Charles  had  ibid  this  eftate  the  pur- 
chafer  would  have  been  fecure  againft  that  ftatute. 

3.  The  effe£l  of  the  common  recoveries  need  not  now  be  con* 
fidered,  becaufe  having  the  eftate  in  him^  as  I  hold  he  bad^  that 
is  fufficient  to  exclude  the  rererfioner.  * 
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4.  Philip,  w|io  claims  before  the  Datchefsyis  ftill  alive  and  keeps 
%ip  the  eftate  tail  ;  fo  the  reverfioner  is  too  foon  :  he  is  iflue  in 
tail,  and  zfonnethn  mull  lay  tliat  there  is  none.  In  the  cafe  oiPye 
yf.  Gorge^  I  Ju/v  1709.  before  Lord  Cowper,  on  the  1 1  ^  12  ^.  xP.Wmt.  i»l^ 
3*  c*  4.  which  nas  the  fame  difabling  words,  it  was  held  that  not* 
^thftanding  a  default  in  not  taking  the  oaths,  yet  the  eftate 
would  veft  in  the  party. 

I  think  upon  the  whole,  the  leflbr  of  the  plaintiff  has  no  titlei 
and  confequently  the  judgment  of  C.  B.  ought  to  be  alErmed. 

Lord  Chief  Jufticc  Pratt.  This  cafe  depends  upon  the  -  con* 
ftrufiionofthc  ftatute  of  i  Jac.  i.  r.  4.  And  as  the  offence 
ftrikes  both  at  our  Civil  and  Religious  eftabliflxment,  this  is  in 
every  r<rfpe£t  caufa  re/igionii  et  reipublica  \  and  being  fo,  if  it  be 
capable  of  two  conftrudions,  we  ought  to  put  that  upon  it^ 
which  will  tend  the  moft  efFedually  to  prevent  the  mifcliief. 

It  is  notorious  that  the  reformation,  which  was  begun  in  Henry  [  376  ] 
the  Eighth's  time,  t^s,  by  the  unwearied  diligence  of  the  prieiU 
and  jefuits,  very  much  broke  in  upon  and  interrupted,  fo  that  it 
cannot  be  faid  to  have  been  compleat  till  the  reign  of  Queen 
EUzabithf  who  had  many  and  great  ftruggles  with  the  papifts. 
The  firft  attempt  to  reftrain  them  within  due  bounds  was  by  very 
gentle  and  eafy  methods,  but  it  was  foon  found  that  thefe  figni* 
fied  nothing  \  private  meetings  were  had  all  over  the  kingdom^ 
to  inflrud  and  confirm  people  in  the  principles  of  their  religion  ; 
and  therefore  it  was  found  neceiTary,  by  a  feverer  law,  to  make 
it  high  treafon  for  any  one  to  reconcile  another  to  the  fee  of 
Rome :  but  even  a  little  experience  of  this  law  (hewed  it  to  be  an 
unequal,  remedy,  and  therefore  the  next  ftep  was  to  banifh  the 
priefts,  and  now  every  body  hoped  the  work  was  done. 

But  the  priefts,  though  by  this  law  they  were  many  of  them 
obliged  to  leave  the  kingdom,  were  neverthelefs  ftill  as  adive  in 
finding  out  means  to  ruin  the  the  proteftant  religion ;  and  for  that 
purpofe  ere£ted  feminaries  abroad  for  the  education  of  the  Englijb 
youth  \  and  to  put  a  ftop  to  this  mifchief,  the  ftatute  we  are  now 
upon  was  made,  which  if  we  do  not  conftrue  it  in  a  large  fenfe^ 
will  dwindle  into  no  remedy,  and  then  all  is  at  fea  again* 

The  claufe  on  which  the  queftion  arifes  is  this,  fpeaking  of 
a  foreign  education,  it  enads,  ^*  That  every  fuch  perfon  fo  pafTing 
<*  or  being  fent  beyond  the  feas  to  any  fuch  intent,  (hall,  as  in 
••  refpcft  of  him  or  herfelf  only,  and  not  to  or  in  rcfpe£l  of  any 
''  of  his  heirs  or  pofterity,  be  difabled  and  made  incapable  to  in« 
•*  herit,  purchafc,  take,  have  or  enjoy  any  manors,  fe^r." 

Vol.  I.  D  d  Now 
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Now  on  the  plaintiflF's  fide,  they  fay,  the  ftatute  induces  an 
ahfolute  difability  to  take  the  eftate.  The  defendants  fay  the 
cftate  vefts,  and  nothing  is  forfeited  but  the  perception  of  profits. 
The  different  confequences  of  thcfe  conftru£lions  are  obvious. 
The  firft  overthrows  the  recovery,  and  the  life  of  Philip,  and 
beirs  down  all  before  it.  The  other  oppofes  both  to  the  plain- 
tiff's title,  and  vindicates  the  method  of  cutting  off  the  rever* 
fion. 

And  upon  this  claufe  I  am  of  opinion,  that  the  latter  con- 
ftrudion  is  not  proper^  nor  will  at  all  anfwer  the  end  of  the  (In- 
tute. 

T.  It  is  againd  the  words^  by  making  him  capable,  who  tlie 
a£l  fays  fliall  be  difabled. 

r  ^-7  1  ^-  By  this  all  the  fignificant  words  of  the  ftatute  arc  rejeQcd, 
for  there  will  be  no  need  of  the  words  inherit,  purchafe,  tmke^  be- 
caufc  the  word  enjoy  alone  will  do  the  bufinefs  of  the  profits :  and 
it  is  inconfiftent  with  the  honour  and  wifdom  of  the  legiflature 
to  make  ufe  of  fuch  known  legal  expreffions,  when  at  the  fame 
time  they  are  to  have  no  influence  in  the  conllru£tion  of  the  fta- 
tute. 

3.  When  the  profits  only  are  defigned  to  be  forfeited,  the  par- 
liament fpeak  out,  as  in  the  3  Jac.  \.  c.  5.  in  relation  tooflSsuders 
again  ft  that  law:  and  there  like  wife  they  take  care  to  difpofeof 
the  profits  during  the  difability,  which  provifions  are  not  in  our 
law  5  and  therefore  it  is  not  to  be  imagined,  that  the  fame  thing 
was  intended  in  both.  And  furely  if  at  the  time  of  making  the  aft 
of  3  Jac.  it  had  been  defigned  to  punifh  the  offender  againft  i 
Jac.  in  the  fame  manner,  tliere  would  have  been  fozne  declara** 
tion  or  other  to  that  purpofe. 

4*  The  forfeiture  of  the  profits  is  idle,  and  comes  to  nothing  \ 
for  if  the  eftate  vefts,  the  party  may  alien,  fuffer  a  recovery,  give 
it  away,  or  fettle  it  in  other  hands  fecretly  for  his  own  benefit, 
and  then  the  provifion  of  the  ftatute  will  be  ineffedual.  And 
how  can  it  be  imagined,  the  parliament  would  apply  fo  loofe  a 
remedy  to  a  growing  mifchief  they  were  fo  much  alarmed  at  f 

It  is  objefted,  that  this  is  a  qualified  difability.  As  to  that,  I 
think  it  was  truly  faid,  that  the  latter  words  import  a  negative,  it 
i$  but  expre/jlioeorum  qua  iaciie  infunt\  tlieimportdf  which  is  only, 
that  whatever  difficulty  could  regularly  arife  to  the  heir  from  the 
anceftor*5  not  being  feifed,  that  fliall  oe  no  objediou  to  the  heir, 

whQ 
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ttrho  fliall  be  able  to  make  out  his  title  through  one  that  was  ndvef 
feifcd. 

Confider  the  method  of  debating  in  parliament.  Somebody 
might  objeft,  that  poflibly  it  would  be  taken  to  the  prejudice  of 
ihe  heir^  by  faying  the  anceftor  fhould  be  difabled  j  to  which  it 
tmght  be  anfwered,  that  though  it  was  not  neceffary  to  declaim 
the  contrary,  yet  for  the  fatisfaOiion  of  ignorant  nicn  there  could 
be  no  harm  in  putting  in  fomething  to  that  purpofe. 

Lord  Delaware's  cafe  is  ftrong  in  point,  for  if  that  abfolute  dif- 
abiUty  would  not  prevent  the  defcent^  there  is  no  colour  to  fay 
this  difqualiiied  difability  Cball. 

But  fay  they,  if  he  hlmfelf  is  abfolutely  difabled  to  purchafe^ 
what  will  become  of  the  heir  ?  As  to  that,  I  think  the  parliament 
defignedhe  ftiouldnot  purchafe  at  all,  for  it  follows  after,  that  [  37^  J 
all  eftates,  terms,  &rr.  for  the  benefit  of  fuch  a  perfon  (hall  be 
void :  and  are  not  thefc  to  be  taken  into  the  conftruftion  of  the 
ftatute  ?  Shall  we  rejed  all  this,  and  fay  it  fignifies  nothing  i 

Well,  but  here  is  a  difability  to  take  perfonal  eftate  as  Well  as 
real,  and  what  has  the  heir  to  do  with  that  ?  Why  nothing  at  all, 
and  thofe  words  were  only  thrown  in  ex  ahundantiy  for  a  difability 
to  take  perfonal  eftate  as  to  himfclf,  is  as  ftrong  as  to  take  it  like- 
wife  againft  die  heur. 

The  heir  will  not  be  hurt  in  this  cafe,  becaufe  according  to 
Shellefs  cafe  it  is  fufficient  if  the  anceftor  tni^ht  have  been 
feifcd. 

And  as  to  the  objeftion  about  the  difficulty  of  being  rettorcd 
On  conformity,  I  think  there  is  none  at  all ;  becaufe  I  hold,  that 
he  18  not  to  be  reftored.  The  ftatute  does  not  fay  fo,  and  there- 
fore I  do  not  fee  how  we  are  warranted  to  give  him  his  eftate 
again.  No  one  will  conform  till  he  fufFcrs,  nor  then  neither  un« 
lefs  he  fees  he  is  like  to  fufFcr  further.  But  cannot  the  parliament 
rcftore  him  by  fufficient  words  ?  Surely  they  have  power  to  vary 
the  law,  according  to  the  Prince'^  cafe,  which  reduces  this  part  of 
the  cafe  to  this  dilemma.  Either  he  was,  or  was  not  defigned  to 
be  reftored*  If  he  was,  it  may  eafily  be  done  by  force  of  the 
ftatute :  if  he  was  not,  then  the  objedion  of  difficulty  in  doing  it 
is  vaniftied. 

It  IS  obje£lcd  that  the  remainder-man  cannot  enter,  living  P^Vr^, 
who  is  iflue  in  tail.  But  I  take  it,  a  difabled  perfon  is  to  be  look- 
ed on  as  not  in  ejfe\  tlic  current  of  authorities  Is  fo,  and  none  to 
the  contrary,  but  that  if  tl;c  party  cannot  take,  the  eftate  muft  go 

i>  ii  2  ovci. 
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•vtr.  If  the  elded  fon  dies  leaving  his  wife  privenunt  enfant  with 
a  fon,  the  fecond  Ton  enters,  but  on  the  birth  of  the  other  the 
eftate  is  brought  back:  and  fo  does  the  remainder ^man  or  rever- 
(ioner  where  the  iflue  in  tail  is  not  born  at  the  death  of  the  tenant 
in  tail.  In  the  cafe  of  a  fee-fimple  it  fliall  efcheat,  and  be  di- 
▼efted  out  of  the  lord  on  the  birth  of  a  pofthumous  heir.  If  it 
was  the  cafe  of  a  purchafe  it  would  go  over,  and  could  never  be 
brought  back,  as  on  a  limitation  to  the  heir  of  a  perfon  living  at 
the  determination  of  the  particular  eftate^  for  he  who  takes  by 
purchafe  muft  be  in  effi  at  the  time  the  eftate  ought  to  veft»  But 
it  is  otherwife  in  the  cafe  of  a  defcent,  for  tliere  he  does  not 
claim  any  new  eftate,  but  the  old  one,  which  his  anceftor  enjoyed 
before  him. 

Suppofe  a  man  has  two  fons,  the  eldeft  an  alien  and  the  other 
a  denizen  %  in  that  cafe  the  eftate  (hall  go  to  the  youngeft,  be-- 
caufe  the  other  is  difabled,  and  fo  is  the  cafe  of  CMngwood  v. 
r  379  }  ^^^*  '"  ^^  ^^^  ^^  ^^  attainder  it  ihftll  efcheat  for  the  (Ufabi* 
lity.  Co.  Lift.  13.  And  in  the  cafe  of  profeflion  it  goes  over  as 
on  a  natural  death.  2  RoiL  Ahr,  150,  415.  And  the  true  rea« 
fon  of  carrying  over  the  eftate  in  all  thefe  cafes  is,  to  prevent  the 
freehold's  being  in  abeyance,  which  is  a  reafon  why  in  the  pre- 
fent  cafe  the  reverfioner  muft  enter,  elfe  there  can  be  no  good 
tenant  to  the/rtf«>f,  which  the  law  requires  of  every  eftate. 

It  is  faid  that  the  law  fuflfcrs  abeyances  in  fome  cafes,  as  in 
that  of  a  parfon,  or  where  houfes  or  lands  are  annexed  to  offices } 
but  are  not  thofe  cafes  of  abfolute  neceflity  ? 

I  can  fee  no  reafon  why  in  this  cafe  the  eftate  cannot  be  brought 
back  as  eaCly  as  in  the  inftances  I  have  before  put. 

My  brother  Fortefcue  has  fo  fully  preiTed  that  matter  about  the 
ftatute  of  I  Jac.  being  in  force,  and  unimpeached  by  3  Car.  that 
I  ftiall  not  need  to  go  over  it  again :  nor  do  I  find  my  brothers 
who  are  of  a  contiary  opinion  rely  much  upon  that. 

To  conclude  therefore,  I  am  of  opinion,  that  under  1  Joe.  the 
offender  takes  nothing  •,  which  conftruAion  obviates  the  recovery, 
and  the  life  of  Philips  and  removes  every  thing  that  ftands  in  the 
way  of  the  Dutchefs  :  and  the  judgment  below  being  againft  her, 
I  conceive  It  is  erroneous,  and  ought  to  be  reverfed. 

Seia.  s  Yoi.  s.        But  the  court  being  divided,  you  are  now  to  confider  what  is 
iki?  s»j.        ft^'^dier  to  be  done  in  this  caufe. 

Whereupon 
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Whereupon  the  counfel  for  the  defendant  in  error  propofed  Whitlttobc 
that  it  might  be  adjourned  into  the  Exchequer  Chamber  for  the  ^J^^*^* 
<x>inion  of  ail  the  Judges  ;  which  was  oppofed  by  the  counfel  for  aividea  upon  a 
t^e  plainti^  who  faid  that  there  were  no  inftances  where  upon  a  ^>t  of  error. 
divifion  in  diat  court,  to  which  the  caufe  was  adjourned  bv  writ 
of  error,  there  have  been  ever  any  adjournments  into  the  £xche<- 
quer  Chamber :  and  the  reafon  of  that,  they  faid,  was  that  it 
would  be  abfufd  to  alk  the  Judges  of  C.  B.  whether  they  would 
advifc  this  court  to  reveife  a  judgment  given  by  themfelves* 

'  Then  the  counfel  for  the  plaintiff,  Mr.  Solicitor  General,  Mr. 
Rteve  and  Mr.  Strange^  being  aiked  what  method  they  defired  it 
to  be  put  into ;  they  faid,  that  as  the  defendants  were  in  pofleflion  ^  B.  Thitwis 
of  a  judnnent  of  another  court,  they  could  not  contend,  that  "LT^Iu^l.. 

^      **  •!•  ^t.  I'l  i-y-»T»  II       »n«nt,  the  other 

upon  a  divilion  of  this  court,  the  judgment  of  C  B.  ought  to  be  couifeinotbcios 
reverfed.     But.  what  they  infifted  upon  was,  that  this  caufe  might  p^parei. 
be  adjourned  into  parliament,  that  their  Lordihips  might  receive     [  380  ] 
the  diredidh  of  that  great  courtj  what  judgment  ihould  be  en- 
tered in  thift  caufe. . 

That  caufes  of  a  civil  and  criminal  nature  have  been  originally 
commenced  in  parliament,  they  faid  was  a  fa£l  too  notorious  to 
be  denied  \  and  therefore  they  forbore  troubling  the  court  with 
any  inftances  of  that  nature,  but  would  proceed  to  (hew,  that  as 
the  parliament  had  taken  conufance  of  caufes  in  the  iirft  inftance, 
fo  they  had  been  applied  to  for  their  dirediion :  nay  they  had 
interpofed  of  their  own  accord  in  cafes  where  inferior  courts  had 
been  divided,  or  thought  the  point  too  dlfTicult  for  their  deter- 
mination. 

Their  firft  citation  w;is  a  diBum  of  my  Lord  Nottinghanf^  in 
the  Duke  of  Notfolk's  cafe,  where  he  intimates,  that  there  may 
be  an  adjournment  propter  dijicultatem  out  of  a  court  of  law  into 
pirliament. 

BraSi.  m,  I.  r.  1.  fpeaking  of  the  (lability  of  the  Engli/h  laws, 
that  they  are  not  to  be  altered  but  by  parliament,  has  thefe  words : 
**  Si  autitn  aliqua  nova  et  inconfue'ta  emerfer'tnty  it  qua  priut  ufttata 
•*  nonfuertnt  in  regtw^  Ji  tamen  Jimilia  evenerinty  per  ftmile  judicen' 
**  /«r,  cum  bona  fit  occnfio  aftmilibus  procedert  adftmilia.  Si  autem 
•*  talia  nunquam  prius  eveneritity  et  ohfcurum  et  difficile  fit  eorumju* 
**  diciunif  tunc  ponantur  judicia  iii  rejpe£lum  ufque  ad  magnam  curi* 
**  am^  ubi  ibiper  confenfum  ciifia  terminentur!^ 

R^gi/l^  1 24.  b*  there  is  a  writ  in  thefe  words :  **  ^ia  volumus 
**  quod  querela  pendens  inter  te  (one  of  the  parties  to  whom  il  is 
f  *  dire^ed]  //  C»  ei  alios  de  quadatn  trah/gref/lone  ctram  nobis  et, 

D  d.  3  *•  concilio 
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^  coneilio  mjiro  apud  Wejlmonajierium  difcutiattir  d  terminetur^  tthl 
'*  precipimiis  quodfts  coram  nobis  et  coneilio  nofiro  apud  Wejimtmajle'' 
•  *  rium  ad  qu'indenam  fanEii  Michaelii ( quern  diem prafato C.  dedtmus) 
^*  tunc  ibidem  ad  informandum  nos  et  concilium  noftrum  fuper  negotio 
**  pntdiclof  et  ad  faciendum  et  recipiendum  quod  per  nos  et  cwicUium 
^*  no/} rum  pradi^um  fuper  diBo  negotio  confiderari  contigerit^^ 

I  £.  3.  7.  /J.  after  dating  the  cafe,  and  what  had  been  faid 
upon  lt|  the  book  goes  on  :  Et  puis  vient  breve  quod  ft  difficuhai 
aliqua  inierfttj  le  record  foit  mawid  en  parlement^  et  adjurner  les 
parties  la  xv  Paf.  et  ditfuit  al  Vicount  que  U  ufi  les  deniers  a  meme 
le  jour.     Cottotis  Records  30. 

My  Lord  Coke  in  4  ////?•  68.  takes  notice,  that  at  common  lav 
before  the  14  £•  3.  delays  of  judgment  were  provided  againft  in 
five  manners,  and  one  of  the  inllances  he  is  pleafed  to  give  is,  by 
r  381  ]  the  King's  writ,  comprehending,  quod  ft  difficultas  aliqua  interfi^ 
the  record  fhouid  be  certified  into  parliament,  and  to  adjourn  the 
parties  to  be  there  at  a  certain  day.  5/  obfcurum  et  difficile  fit  judi^ 
cium^  ponantur  judicia  in  refpcBum  ufque  magnam  curiam*  And  of 
this  fays  he,  there  was  an  excellent  record  in  the  parliament 
holdcn  at  Weflnunfler  the  Tuefday  after  the  tranflation  oiThotnasa 
Pechet, 

The  laft  citation  was  the  cafe  of  Nevil  v.  Stroud^  in  2  Sid.  i68, 
which  begins  with  telling  us,  that  the  cafe  had  been  often  ar- 
gued in  C  B.  and  by  them  delivered  into  parliament,  who  took 
order  therein.  Which  they  relied  on  as  a  ftronger  cafe  than  the 
prefent,  for  that  being  in  C.  B.  where  the  caufe  originally  com- 
menced, it  was  a  cafe  wltliin  the  fame  meafure  with  all  other 
Ji^xcfaequer  Chamber  cafe$. 

.  Put  if  the  court  was  not  inclined  to  proceed  in  that  extraordi- 
nary manner,  then  they  faid,  that  rather  than  undergo  the  delay 
and  expence  of  an  argument  in  the  Exchequer  Chamber,  they 
s  were  content  to  go  up  to  the  Houfe  of  Peers  under  the  difadvan- 
tage  of  the  judgment's  being  affirmed  in  this  court.  And  if  there 
was  any  diiHculty  with  the  court  as  to  affirming  a  judgment  upon 
a  divifion,  where  the  party  confcnts,  they  put  it  upon  the  other 
fide  to  (he)v  the  expediency  of  fuch  a  metliod* 

Then  the  counfsl  for  the  defendants  being  called  upon,  they 
declared,  that  they  did  not  defire  to  have  the  judgment  affirmed. 
Which  obliged  the  plaintiff's  counfel  to  go  on  and  argue  for  an 
»flirmaucc» 

They 
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They  faid,  they  had  inquired  into  the  praftioc  of  the  Exche- 
quer Chamber,  crcftcd  by  the  (latute  of  E/tz.  for  correSing  the 
judgments  of  this  court,  where  upon  a  divifion  of  four  and  four 
the  judgment  is  affirmedj  as  was  done  in  the  great  cafe  of  Deigh* 
tm  V.  Gncnvil. 

They  IikcWifc  relied  on  it  as  an  argument  for  affirmance,  that 
thete  were  no  inftances  of  adjournments  into  the  Exchequer « 
Chamber  upon  a  writ  of  error,  which  in  a  great  mcafure  proves 
the  praflice  of  affirming  a  judgment  upon  a  divifion ;  fince  there 
18  as  much  likelihood  of  a  divifion  upon  a  writ  of  error,  as  in  any 
other  cafe,  where  caufes  have  been  fo  adjourned. 

So  is  the  pra£tice  of  the  Houfe  of  Lords  :  and  though  that  may 
be  faid  to  depend  on  their  practice  of  putting  the  queflion  only 
to  reverfe  \  yet  that  fhcws  the  fenfe  of  that  houfe,  that  without 
a  majority  for  reverfing,  the  judgment  ought  to  be  affirmed. 

Many  judgments  they  faid  had  been  affirmed,  even  where  the  [  382  ] 
whole  court  mud  have  been  of  opinion,  that  the  judgment  was 
erroneous :  it  is  a  rule  that  the  party  ihall  not  affign  for  error  any  Vide  poft.  973. 
matter  that  is  for  his  advantage,  as  too  long  an  eiToin,  or  the 
granting  aid  where  it  ought  not,  and  yet  that  is  error  in  the  pro- 
ceedings, f  H.  6»  21,  a.  And  the  court  muft  fee  and  adjudge 
it  to  be  fo,  but  yet  becaufe  they  are  not  told  of  it  by  a  proper 
perfon,  the  judgment  (hall  be  affirmed  *,  and  what  is  that  but  to 
affirm  an  erroneous  judgment  ?  And  many  inftances  of  this  na- 
ture are  put  in  5  Q.  39*  ^*  and  8  Ch.  Beecher^  cafe. 

If  the  defendant  in  error  pleads  a  releafe  ;  and  It  is  found  with 
him :  this  is  a  confeffion  of  the  errors,  but  yet  in  Aflon*%  Ent. 
339*  the  entry  is,  that  the  judgment  be  affirmed. 

In  the  cafe  of  Jones  v.  TVhite  on  a  trial  at  bar,  Mich.  4  Geo.  Ante  6$. 
B.  R.  the  queftion  was,  whether  the  coroner's  inqueft  could 
be  read,  in  a  fuit  bctweecn  party  and  party,  the  prefent  Lord 
Chancellor,  and  Mr.  J.  Powys^  were  of  opinion  it  might,  Eyre 
and  Pratt  Juftices  were  of  a  contrary  opinion,  but  Pratt],  after 
delivering  his  opinion,  did  fo  far  retract,  as  to  confeiit  it  (hould 
be  read  iu  that  cafe*  And  in  the  cafe  of  the  Common  couikiU 
mcB  of  London f  the  prefent  Chancellor  did  confent  to  difchargc 
a  rule,  that  the  parties  might  not  be  hung  up  for  cver^  and  there 
too  was  an  equal  divifion  of  the  court. 

But  if  the  party  was  not  intitled  to  demand  an  affirmance  in 
this  cafe,  yet  they  faid  it  might  be  done  upon  their  confent,  ron^ 

D  d  4  finfui 
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fenfustoUit  erroretn^  and  no  injury  was  done  them,  if  they  were 
willing  it  fliould  be  fo. 

Upon  the  whole  therefore  they  fubmitted  it  to  the  court,  that 
this  was  not  a  proper  cafe  for  the  Exchequer  Chamber,  that  it 
might  go  by  adjournment  into  parliament.  Or  if  that  method 
was  thought  impraflicable,  then  they  were  willing  to  make  this 
cafe  an  exception  out  of  the  general  rule,  quod  judicium  ndditur 
in  invitumy  by  their  confent  that  the  judgment  given  below  ihould 
be  affirmed. 

Whereupon  the  court  took  time  to  confidcr  of  it,  and  in  Mi' 
chaelmas  term  following  Pratt  C.  J.  delivered  the  refolution  of  the 
court. 

It  was  our  misfortune  the  lad  term  to  difier  in  opinion,  and  I 
find  we  continue  ftill  under  that  difficulty ;  fo  that  now  we  arc  to 
r  qg^  1    confidcr,  what  is  to  be  done  upon  tliis  diviCon,  for  the  caufe  muft 
not  be  hung  up  for  ever. 

VideSei(].3Tol.  By  the  ftatutc  14  £.  3*  it  is  provided,  that  whereas  caufes 
»•  F.  1550.  have  been  delayed  for  difficulty  and  divifion  in  opinions,  there^ 
fore  to  remedy  the  delays  occafioned  thereby,  there  fhall  in  every 
Parliament  be  chofen  a  prelate,  two  earls  and  two  barons,  who 
by  good  advice  of  others,  are  to  give  judgment ;  or  if  they  can- 
^  not  determine  it,  that  then  the  record  (hall  be  brought  into  Par- 
liament, who  (hall  make  a  final  accord,  and  the  Judges  before 
whom  the  caufe  is  depending,  fhall  proceed  to  give  judgment 
purfuant  to  their  direftions. 

But  we  can  find  no  footfteps  for  hundreds  of  years  of  any  fuch 
appointment  of  a  prelate,  two  earls,  and  two  barons.  So  that 
it  is  to  no  purpofe  to  tliink  of  putting  the  parties  into  that  me« 
thod.  But  into  fome  method  we  muft  put  them,  that  there  be 
not  a  defeA  of  juftice. 

Now  in  the  firft  place  we  are  all  of  opinion,  that  it  is  impro- 

{>er  to  adjourn  this  caufe  into  the  Exchequer  Chamber.  We 
lave  caufed  flrict  fearch  to  be  madp,  and  can  find  no  inftances 
of  adjournments  upon  writs  of  error  (2),  nor  can  there  be  any 
colour  for  fuch  a  praftice,  it  being  abfurd  for  us  to  aik  the 
opinions  of  Judges  who  have  before  given  judgment  in  the 
caufe. 


(2)  As  to  adjournments  into  menced,  vide  Co.  Lift,  71.  i. 
the  Exchequer  Chamber  by  the  72.  a.  ^  Inji.  110.  ii8.  Z^^ir- 
court  in  whiUi  the  adlion  is  com-    $aiai  v.  Smith,  z  £u//i,  136. 

Wc 
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We  are  a(kcd  in  the  next  place  to  adjourn  this  cauie  into  Far- 
lament.  As  to  this  we  are  all  of  opinion,  that  we  have  no  power 
(o  to  do.     It  would  be  the  higheft  prefumption  in  us,  of  our  ^^  ^  y;^  ^^ 
own  accord  to  attempt  it,  without  the  King's  writ.     If  fuch  an  vreVc  counfci  /br 
one  had  been  brought  us,  we  might  perhaps  have  gone  into  fuch  the  Ducchcfs, 
an  expedient,  but  the  parties  have  not  thought  fit  to  purchafe  ^itil&bkto wt 

fuch  an  one.  fuch  a  writ:  be. 

caufe  all  thatthe 
likids  could  have  done  upon  ic  would  ke,  to  dire^  the  King*s  Bench  what  judgment  to  enter,  after 
which  a  %rrit  of  error  would  lie  in  Parliament  in  the  common  form :  fo  we  chofe  rather  to  have  cht 
judgnaent  affirmed  upon  m,  that  we  might  have  it  determined  at  unce  in  the  Hoofc  of  Loida.  LilU 
tat.  524. 

But  then  the  plaintifFs  in  error  move  us  for  an  affirmance :  as  I"  ^"^J  ^f^m 
to  that  you  fee  the  court  is  divided,  and  there  can  be  no  rule :  ^.hcrc"the**  ^ 
but  in  this  cafe,  becaufe  the  party  againd  whom  it  is  to  be  Judges  are  dl- 
affirmed,  is  defirous  and  willing  it  fliould  be  fo,  we  are  all  of  ^**^^'^^J*2 
opinion  that  upon  his  confcnt  the  judgment  of  the  Common  Pleas  by^Jonfcntofthe 
may  be  affirmed.  piaintiif  ia 

error. 

But  lefl  this  be  brought  in  future  ages  as  a  precedent  of  an 
affirmance  upon  a  divifion,  we  dire£l  the  officer  to  make  the  rule 
fpecial  in  this  cafe,  on  recital  of  the  difference  in  opinion  amongd     [  3^4  ]    . 
tne  Judges,  and  the  confent  of  tlie  party. 

Whereupon  I  moved  on  behalf  of  the  Dutchefs,  that  in  regard 
this  was  not  an  affirmance  upon  the  merits,  the  court  would  give 
fome  directions  as  to  the  cofls.  But  tliey  refufed  to  do  any  thing 
in  that,  and  faid,  it  mull  take  tlie  common  courfe  of  an  affirm* 
ance.  But  the  defendants  in  error  were  afraid  to  take  any  cofts, 
whereupon  the  judgment  of  affirmance  was  entered  up  in  com- 
mon form,  but  without  cods.  And  upon  a  confultation  we 
were  all  of  opinion,  that  it  (hould  not  be  a  fpecial  entry  accord- 
ing to  the  rule,  becaufe  then  we  (hould  lie  open  to  an  objedlion 
in  th*  Houfe  of  Lords,  that  we  were  driving  to  reverfe  a  judg- 
ment, which  by  the  record  appeared  to  have  been  affirmed  by  our 
confcnt. 

Afterwards  the  23d,  24th  and  25th  of  February  1720,  this 
caufe  was  heard  in  the  Houfe  of  Lords,  where  all  the  Judges 
were  ordered  to  attend,  and  give  their  opinions :  the  Chief 
Julllcc  and  Furtefa/c  were  for  rcverfing,  and  the  other  ten,  who 
would  not  fay  that  the  recoveries  were  good,  were  neverthclefs 
of  opliiion,  that  the  Dutchefs  could  not  enter  during  the  life  of 
P/v7;/'.  And  the  houfe  thinking  that  to  be  a  material  obje£^ion, 
aifiiriicd  the  judgments  given  in  the  courts  below,  ^are tamen^ 
for  tlj»r  fcems  to  be  tlie  weakeft  point  in  the  caufe  ^  and  how  it 
Is  P' .Ti  >le  to  diRin;^iulh  between  tlie  recoveries  and  the  life  of 
3  Philip 
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Philip  1  cannot  conceive,  for  if  PhUip  may  take,  tlicn  muft 
Charies  have  the  fame  capacity  of  taking ;  and  on  the  other  hancf, 
if  Charles  cottld  not  take,  fo  as  to  enable  him  to  fuftr  the  reco- 
veries, then  the  fame  objefllon  will  go  to  Phi/ip  alfo. 

Anonymous.     In  C.  B* 

feigning  bail,     /TT^WO  people  put  in  bail  in  feigned  names,  and  becaufe 

ftiM^°'^  A     there  were  no  fuch  perfons,  they  could  not  be  profecntcd 

for  perfonating  bail  on  the  ftatute  21  Jac*  i.  c.  26.  So  the  court 

ordered  them  and  the  attorney  to  be  fet  in  the  pillory,  which  was 

done  accordingly. 


f   ^8c  }  Dominds  Rex  ijerf.  Major'  et  Alderman'  Civit*"  Carliol. 

iVhcw  particu-  *|"  TPON  return  to  a  mandamus  to  reftore  one  Poulter  to  the 
tod^'crinafcrca    vJ    ^®^^  ^^  Capital  citizcu  of  Carlijle^  the  cafe  was  thus : 
number^  they 

cannot  fcp.iratc  The  Corporation  confifts  of  a  mayor,  aldermerr,  bailiffs,  and 
«ncrai  fum-*  Capital  citizcns,  who  together  make  a  common  counci],  and  have 
mons  of  the  the  powcr  of  cledlion  of  capital  citizens :  the  power  of  amotion 
ivboie  body,  but  jg  j,^  ^^  mayor  and  aldermen  only,  or  the  major  part  of  thera : 
\t  7  pirticttiar  ^^^^  ^^  rctum  fcts  forth,  that  fuch  a  day  the  common  council 
Iwiunons  /or  was  affemblcd,  and  Poulter  being  fummoned  did  not  appear,  and 
that  pwrpofc.  thereupon  the  mayot  and  aldermen  Jic  ut  prafertur  ajfemblaf  made 
an  order  for  his  amotion  (for  a  caufe  allowed  to  be  legaL) 

Pazaherley.  There  ought  according  tO  Bag^s  ca(c^  1 1  Co.  99. 
to  be  a  fummons  to  appear  at  fuch  an  aflcmbly  as  has  the  power 
of  amotion,  which  is  wanting  in  tliis  cafe.  Tlie  fummons  was 
not  to  meet  and  execute  the  power  as  mayor  and  aldermen,  but 
to  join  with  others  in  execution  of  other  powers,  which  they  had 
as  a  common  council:  and  when  they  meet  in  that  capacity, 
they  are  to  be  confidcred  as  diftinft  perfons  from  thofe  who  upon 
other  occafions  meet  as  tlie  court  of  mayor  and  aldermen  only. 
They  cannot,  when  they  come  together  upon  a  fummons  to 
meet  only  as  a  common  council,  divide,  and  execute  other 
powers.  Such  clandeftine  proceedings  arc  never  to  be  allowed, 
for  at  this  rate  any  man  may  be  tricked  out  of  his  freeholil. 
When  an  alderman  is  fummoned  to  tlie  common  council,  he  may 
think  there  are  only  adls  of  courfe  to  be  done,  and  fo  abfcnt 
himfelf  5  when  he  would  not  have  failed  being  there,  had  he  ap- 
prehended an  aft  of  fo  great  confequeiice  was  to  be  done  as  tlic 
depriving  a  man  of  his  freehold  :  nay  by  tnis  means  a  few  may 
fo  contrive  it,  as  to  fall  upon  this  bufincfs  at  a  time  when  they 

find 
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find  orKers  who  would  oppofe  fuch  arbitrary  proceedings  may  be 
out  of  the  way.  There  ought  to  have  been  notice  pf  a  fpecial 
meetiog,  in  order  to  do  this  a£t«  Dav.  48.  0.  3  Bulft.  1 8p. 
I  Roll.  Rep.  409* 

Bootle  contra.  There  could  be  no  fpecial  fummons  for  this 
pnrpofe;  becaufe  till  the  aflembly  was  met^  it  could  not  be 
known  whether  Boulter  would  appear  or  not.  As  to  the  cafe  in 
Bulft,  that  did  not  appear  to  be  a  corporate  aflembly ;  and  H^t 
Chief  Juftice  faid  of  it,  that  it  might  only  be  a  meeting  in  their 
natutal  capacity,  to  feaft  or  the  like.  But  this  appears  to  be  a 
corporate  aflembly:  they  are  aiTembled  in  common  council* 
And  when  they  were  together,  why  might  they  not  execute  the  [  jJtJ  j 
power  they  had,  without  the  formal  diflolution  of  that  aflembly 
and  calling  a  new  one  one  ? 

Chief  Juftice.  The  powers  of  the  common  council,  and  of 
the  mayor  and  aldermen,  are  diftinA :  the  common  council  ca^ 
do  no  a£ts9  unlefs  aflTembled  in  that  capacity :  neither  can  th(? 
mayor  and  aldermen,  unlefs  they  met  only  as  fuchi  upon  a  r&- 
gular  fummons  for  that  purpofe  :  as  they  had  diftind  authorities^ 
they  muft  be  fummoned  in  their  diftin£t  capacities :  here  was  np 
fummons  to  meet  as  mayor  and  aldermen  only,  the  confequence 
of  which  is,  that  the  a£^s  done  by  them  in  that  diftinfl  capacity 
are  void.  Confider  how  the  cafe  ftands ;  an  alderman  when  he 
receives  a  fummons  to  appear  at  the  common  council,  conlideriS 
with  himfelf,  that  they  are  a  great  many  of  them,  and  probably 
his  Angle  voice  will  not  be  wanted,  and  therefore  he  ftays  at 
home :  but  when  he  is  fummoned  to  meet  with  the  mayor  an4 
other  aldermen  only,  then,  fays  he,  there  are  but  twelve  of  us  in  all, 
and  therefore  my  voice  and  advice  (which  the  others  have  a  right 
to)  may  go  a  great  way :  befides,  the  powers  lodged  in  us  as  a 
court  of  mayor  and  aldermen  are  of  an  higher  nature  than  our 
other  powers ;  and  therefore  upon  both  accounts  my  prefencc 
may  be  neceflary,  and  I  will  be  fure  to  be  there.  AH  this  is 
patural  enough,  and  is  it  then  reafonable  the  others  fliould  pro- 
ceed to  a£t  as  mayor  and  aldermen  only,  when  they  come  to* 
gether  in  common  council  ?  What  a  confufion  would  this  make 
in  the  city  of  London^  if  when  the  whole  body  is  got  together, 
they  (hould  all  of  a  fudden  draw  off*  into  different  parties,  and 
execute  their  diftinft  powers  ?  It  weighs  nothing  with  me,  that 
the  caufe  of  removal  happened  fitting  that  aifembly,  for  they 
ought  to  have  broke  up,  and  fummoned  him  again  to  appear  be- 
fore them  in  their  diflinft  capacity. 

Poivys  Juftice  accord  as  to  the  main,  but  doubted,  bccaufc  the 
ofTvnce  arofe  fitting  that  aflembly. 
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Eyre  Juftice.  The  fuihmom  ought  to  have  been  of  fiidT  aSi 
aflembly  only  as  has  power  to  remove^  elfe  it  may  be  liable  to  the 
inconvenience  of  furprize :  not  that  a  fummons  to  meefeF  and  do 
any  particular  aft  is  neceflary  (i),  for  that  would  be  endlefs» 
but  only  to  meet  in  their  di(lin£t  capacity.  Incidental  powers 
are  in  the  whole  body  only,  but  yet  conftant  experience  (and  fo 
is  Bagg's  cafe)  tells  us,  that  if  any  fcleA  power  (which  if  not 
affirmatively  given  would  be  incident  of  courfe)  is  vefted  in  a 
fele£l  number ;  that  is  exclufive  of  the  other  part  of  the  coYpo- . 
^  ration.  A  power  of  making  by-laws  is  incident  to  every  corpo* 
ration^  but  yet  in  many  they  are  made  by  a  (ckCt  pumber, 

;87  ]  Fitrte/cue  Judice*  Being  fun^moned  td  appear  at  the  common 
council,  which  includes  the  mayor  and  aldermen,  hewasconfe- 
quently  fummoned  toiippear  before  the  mayor  and  aldermen,  the 
whole  including  every  part ;  and  upon  this  foundation,  it  feems 
to  me  that  the  removal  is  well  enough* 

Afterwards  it  was  fpoken  to  by  the  Solicitor  General  and  Mn 
WilleSf  who  cited  Braitbtvaitis  cafe,  i  Fent.  19*  2  Keim  488* 
where  the  power  of  reihoving  a  common  council-man  was  lodged 
in  the  mayor,  and  fuch  burgefles  as  had  been  mayors  ;  and  then 
the  return  fets  out,  that  a  common  council  afiembkd  fuch  a  dayi^ 
and  Braithwasie  hcing  fummoned  did  not' appear,  whereupon  he 
was  the  fame  day  amoved  by  the  mayor  and  Imrgeflesi  as  the 
charter  directs* 

To  this  cafe  it  was  anfwered  by  the  Solicitor,  That  this  ex« 
ception  did  not  appear  to  have  been  taken  in  that  cafe,  nor  did  it 
appear  by  the  report,  that  the  removal  was  whilft  they  were  af- 
fembled  as  a  common  council,  but  only  that  it  was  upon  the 
fame  day,  which  might  be  upon  another  fummons  to  meet  in  theit 
diftind  capacity.  That  it  was  a  ftrange  cafe,  wherein  the  Judges 
aflerted  the  power  of  the  King  and  Council  to  disfranchife  mem- 
bers of  corporations  by  their  order,  and  even  to  pull  down  the 
walls  of  a  town ;  fo  it  might  be  they  went  upon  fuch  an  order. 


(l)  S.  P.//r  Fofler  ].  in  Rex  dlreSid  ly  the  charter.     Ih,  73 

v.  Mayr^  ^c.  ofLivtrpool^  2  Burr.  735.     Rex  v.  Major  of  Doncaftt 

734.     But  where   the  power  of  ib.   742.  744.      An  election 

amotion  is  vefled  in  a  feledl  body  officers  in   a  corporation  is  a 

(as  here)  it  feems  as  if  there  ought  void  under  (imilar  circumftanc 

to  be  A  particular  notice  to  each  Micbell  v.  Nevinjon,  2  L</«  R* 

member  of  the  conltituent  body  135^.      Mufgra-ve    v.    l^cnjh 

of  the  particular  bufinefs,  "xhen  ib,  1358.  ftfi,  585. 
the  meeting  is  held  on  a  day  not 
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and  every  body  knows  matters  of  prerogative  went  very  liigh  at 
that  time  :  he  faid  no  record  of  that  ca(e  was  to  be  found.  Ei 
per  Q.].  I  am  very  glad  of  it  \  I  can  have  no  regard  to  any  opi- 
nion that  was  given,  when  Judges  were  worked  up  to  fo 
extravagant  a  pitchy  as  to  aflcrt  fuch  do^rine. 

Adjoumatur.  And  the  laft  day  of  the  term  the  Chief  Juftice 
delivered  the  opinion  of  the  court,  that  the  removal  in  this  cafe 
was  not  regular,  for  there  'ihould  have  been  a  fummons  for  the 
mayor  and  aldermen  to  meet  in  their  diftind  capacity* 

Peremptory  mandamus  agard. 

Hoyle  verfus  Lord  Comwallis.    Pa(ch.  5  Geo.  rot.  309* 

ON  error  e  C.  B.  the  writ  of  inquiry  appeared  to  be  exe-A  writ  of  Jn. 
cuted  on  the  15th  Junej  which  upon  looking  in  the  akna-  ^"»n^  ^^^^  ^ 
nack  appeared  to  be  Sunday^  and  it  was  objefted  by  Reeve,  thatSL^Sly,  imdth# 
this  is  made  void  by  the  29  Car.  2.  r •  7.  court  is  bound  to 

look  into  tho  al- 

•  Strange  contra.    This  objeftion  muft  take  its  rife  from  forae  Ske  notice  of  k 
claufe  or  othex  in  that  ftatute,  for  it  cannot  be  pretended  that  the  thou^k  not  fpe- 
execution  of  this  writ  was  void  before.     At  common  law  things  ^^j^^°*^ 
of  a  much  higher  nature  than  this  might  have  been  done  on  a  Fort.  373.  s.  a 
Sunday.    Before  the  ftatute  of  5  jinn.  c.  9.  a  man  might  have  ^^  ?<>&•>  xs3* 
been  taken  on  an  efcape  warrant.  Sa/k.  626.  (a)    And  even  now   [  ^388  ] 
procefs  of  ecclefiaftical  courts,  as  citations  and  the  Hke,  may  be  af-(«)  He  may  be 
fixed  on  a  church  door,  which  is  a  fervice   of  thofc.  ciudons.  5*I^°^he" 
Itid.  625.     A  fair  might  be  kept  on  a  Sunday.  Cro.  Jac.  485.  the  e?capc  ^ 
And  the  hundred  was  liabUb  for  a  robbery.     The  queftion  there-  is  voluntaiy, 
fore  is,  whether  there  be  any  words  in  the  ftatute  to  reach  this-^{.^^*"  *'  ** 
cafe,  and  I  take  it,  the  execution  of  a  writ  of  inquiry  is  not  fuch  Bames  373. 
an  a£l,  as  is,  or  was  defigned  to  be  made  void  by  that  ftatute.  5TenaRep,i5. 
The  words  are,  *'  Provided  alfo,  that  no  perfon  or  perfons  on 
**  the  Lord's  Aslj Jball firve  or  execute  any  writ,  procefs,  f^c.  but 
**  that  the  fervice  of  every  fuch  writ  ftiall  be  void  to  all  intents 
•*  and  purpofes  whatfoever ;  and  the  perfon  or  perfons  fo  ferving 
*^  or  executing  the  fame  (lull  be  as  liable  to  the  fuit  of  the  party 
^*  grieved,  as  if  he  had  done  the  fame  without  any  writ.'' 

Now  it  is  obfervable,  that  there  is  a  very  material  variance  in 
the  penning  of  the  latter  part  of  this  claufe'from  the  former,  for 
though  it  at  firft  prohibits  the  ferving  or  executing  any  writ  upon 
a  Sunday,  yet  when  it  comes  to  limit  what  effefl  thofe  proceed- 
ings (hall  have,  it  only  makes  tlie  fervice  of  fuch  writs  void ;  but 
does  not  extend  to  annul  tlie  execution  of  fuch  writs  which  are 

not 
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IWt  to  be  fcrved  upon  the  party ;  and  by  the  latter  part,  whic6 
giircs  remedy  to  the  party  grieved,  that  vrord/ervice  is  explained, 
to  extend  only  to  procefs,  which  is  to  be  ferved  upon  the  body 
or  goods  of  a  man :  now  the  nature  of  executing  writs  of  inquiry 
it  not  by  any  fummons  to  the  party,  but  only  a  private  execution 
of  a  power  given  to  the  (heriff,  which  is  no  injury  to  the  party : 
he  is  not  grieved  by  the  execution  of  this  writ  on  a  Sunday,  any 
more  than  if  it  were  any  other  day.  The  ftatute  only  makes  the 
fervice  of  writs  void,  but  this  inquiry  can  by  no  means  be  called 
a  fervice  of  any  writ,  and  therefore  is  not  made  void  by  the  fta- 
tute. And  it  will  be  no  anfwer  to  fay,  that  by  ufing  the  word 
ferve  or  execute  both  in  the  former  part,  it  is  manifeft  the  Parlia- 
ment intended  to  take  in  one  cafe  as  well  the  other,  for 
this  being  a  ftatute  made  in  reftrid^ion  of  the  common  law,  it  is 
to  be  conftrued  ftri£Uy,  and  not  to  be  taken  by  equity. 

But  if  the  ftatute  (hould  be  thought  to  extend  to  this  cafe,  yet 
I  apprehend  the  court  is  confined  to  judge  only  upon  the  record, 
and  cannot  take  nodce  that  the  15  th  of  Junevfzsz  Sunday, 
unlefs  it  had  been  fpecially  afhgned  for  error;  and  that  the 
f  3^^  ]  court  will  not  pray  in  aid  of  the  almanack,  in  order  to  reverfea 
judgment.  In  i  RdL  Abr.  524.  C.  3.  it  is  held,  that  if  one  of 
the  proclamations  on  a  fine  be  the  7th  of  June,  which  is  a  Sunday^ 
yet  unlefs  it  appears  on  the  record  to  be  Sunday,  the  court  will 
not  take  notice  of  it,  without  exprefs  averment.  And  accordingly 
the  conftant  courfe  has  been  to  aflign  that  matter  for  error.  So 
t  Sid.  300.  If  a  writ  be  returnable  at  a  general  return,  the  court 
is  not  obliged  to  take  notice  what  day  of  the  month  it  is.  Cro. 
Car.  53.  Morris  v.  Fletcher •  There  the  writ  was  returnable  die 
Luna  proff  poft  quinden^  Hit.  and  executed  27th  of  January  j  and 
the  court  woiJd  not  go  out  of  the  record,  to  inform  thcmfclves 
that  the  a7th  of  January  was  after  the  return  of  the  wTit :  fo  is 
$f  Co.  66.  Mackaiiys  cafe,  i  Roll.  Mr,  525.^/.  14.  By  the 
ftatute  of  3 1  £•3.  the  Iheriff's  turn  is  required  to  be  held  infra 
inenfem  poftfejium  Pafcha  \  the  defendant  juftified  for  an  amercia- 
ihent'at  a  court  held  18th  of  April.  And  though  in  faft  that 
was  within  a  month  after  Enjter,  yet  the  court  refufed  to  look 
into  the  almanacks  and  fet  it  right ;  and  then  a  fortiori  you  will 
riot  do  it  in  this  cafe,  where  inftead  of  fupporting  the  judgment 
the  confequence  will  be  to  overtlirow  it.  And  if  the  proclamation 
on  a  fine  (which  is  the  a£t  of  the  court)  (hall  not  be  fet  afide 
vfrithout  a  fpecial  aflignment,  furely  this  execution  of  a  writ  of 
enquiry,  which  is  but  a  minifterial  aft,  an  aft  done  out  of  court, 
(hall  not  *,  according  to  the  diftinftion  taken  in  Mackally*s  cafe, 
where  it  was  held,  tliat  though  judicial  afts  done  upon  a  Sunday 
aie  void;  ytx  minifterial  ads  are  not. 

Reevt 


Trinity  Term  6  Geo.  |8# 

Reeve  replied.  The  intent  of  the  ftatute  was  to  prevent  all 
a£ls,  which  are  proceedings  in  a  caufe,  from  being  done  on  a 
Sunday.  The  vroxis  ferve  and  execute  are  fynonymouSj  fo  that 
ftrvice  in  the  latter  part  includes  execution  alfo. 

I  agree  the  cafes  arc  as  cited,  but  they  have  been  denied  of  late 
years,  for  now  the  calendar  is  looked  upon  as  part  of  the  law  of 
tlie  land.     Salh.  626. 

C,  J.  By  dropping  the  word  execute  it  (hould  fecm  as  if  no  pro- 
cefs  was  made  void  but  fuch  as  is  to  be  ferved  upon  the  party :  to 
affirm  a  judgment  we  will  look  into  the  almanack^  but  I  think  we 
are  not  Dound  to  do  it  to  reverfe  one. 

Adjourncttur.  And  at  another  day  all  the  court  were  of  opinion^ 
that  die  execution  of  the  writ  on  a  Sunday  was  void,  and  that  they 
were  bound  to  take  notice  of  it,  without  being  fpecially  affigned 
for  error ;  and  accordingly  would  have  reverfed  the  judgment, 
but  the  counfel  defiring  to  have  time  to  apply  to  C  B,  it  went 
over,  and  afterwards  the  Common  Pleas  was  applied  tO|  andxe* 
fufed  to  amendy  and  I  never  heard  anv  more  of  it* 


39^ 


Michaelmas  Term 

7  Georgii  Regis.     In  B,  R. 


&>  John  Pratt,  Knt.  Lord  Chief  Juftice. 

Sir  Littleton  Powys,  Knt. 

Sir  Robert 

Sir  John  Fortefcue 

Sir  Robert  Raymond  Knt.  Attorney  General. 
Sir  Philip  Yoiie,  Knt.  Solicitor  General. 


m  Powys,  Knt.  T 

Eyre,  Knt.  Kjujlices. 

ortefcue  Aland,  Knt.  j 


Catdner  verf.  Claxton. 

wiiefetlie  plain-  Q  7R  A  NG  E  moved  to  fet  aGde  an  execution  taken  out  upon 
^i^Ji"  *^  *  judgment  in  a  fcire  facias  quare  executio  fton,  becaufe  they  had 

^tfi^s,  Acre  affigned  their  cvrors  before  :  and  cited  Hea/h  v.  Street  in  this 
Aalibeexeco-  coutt,  Trirt.  t  Geo.  where  Parker  C.  J.  laid  it  down  as  a  rulC) 
•pdnfthim^but  ^^^^  *^^^  plaintifFin  crror  comes  in  at  any  time  before  execution, 
the  writ  of  error  and  afTigns  errors,  proceedings  ought  to  be  flayed  on  theyHrf 
ikaUproctid.  facias^  becaufe  they  have  had  .the  cffedl  of  it  in  bringing  the 
party  into  court. 

Upon  this  it  was  referred  to  the  mafter,  and  upon  motion  for 
his  report  Reeve  contra  agreed  the  cafe  of  Heath  v.  Street  as  cited, 
but  that  it  was  only  an  extrajudicial  opinion,  and  argued  the  de- 
lay that  would  follow,  if  the  plaintiff  in  error  be  at  liberty  to  fpin 
out  xkiZ  fcire  facias  to  the  laft. 

r  loi  1         '^^  matter  reported  an  old  rule  of  court,  that  if  the  party 

^  ^^    ^     pleads  to  xht  fcire  facias  y  and  it  goes  againft  him  execution  may 

be  fued  out,  but  that  the  writ  of  error  (hall  go  on  notwidiftanding* 

Whereupon  the  court  in  confideration  of  the  delay  efiabliflied  it 

as  a  (landing  rule  for  the  future,  that  if  upon  the  return  of  the 

fcin 
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fcire  facias  the  plaintiff  alligns  his  errors,  then  all  farther  proceed- 
lags  iliall  be  flayed  upon  it ;  but  where  he  chufes  to  (land  out 
upon  pleadings  to  tht  fcire  fadas^  execution  (hall  go  if  it  be  ad« 
judged  againft  him  ( I )« 

^  ■  ■  .It.  ■        ^ 

(1)  Vidi  Parker  v.  Stmnton^  pofi  679, 

The  Cafe  of  Mayo  and  Parfons. 

BY  the  ftatute  12  Ann.  ft.  i.e.  2.  it  is  provided.  That  ifany 'Whitaatpfth© 
malt  happens  to  be  burnt  after  the  duty  paid,  the  proprietor  ^eSi"  b^" 
may  apply  to  the  next   quarter-feilions,  who  are  to  adjuft  the  certitrari,  aod 
quantum^  and  give  him  a  certificate  ^^ch  intitles  him  to  receive  ^***»*  "<^ 
back  the  duty.  Mayo  and  Parfons  were  two  brewers,  and  had  a  "^*   *** 
great  quantity  of  malt  that  had  paid  duty  burnt  in  the  late  fire  at 
Wapping ;  but  the  fcfTions  being  then  very  near,  they  could  not 
remove  the  rubbifh  fo  as  to  make  an  eflimate  of  their  lofs  before 
the  feffions  was  over.     The  following  fefEons  they  made  their 
application,  where  the  quantum  of  the  lofs  was  adjufted  \  but  then 
the  entry  of  the  a£k  of  fefEons  goes  on,  that  the  juflices  being  of 
opinion,  that  the  jurifdi£tion  was  given  only  to  the  next  quarter- 
feifions  after  the  fire,  and  there  having  one  quaiter-fef&ons  inter- 
vened, therefore  they  for  that  reafon  deny  the  certificate. 

Serjeant  Darnaii  moved  for  a  certiorari  to  remove  thefc  pro- 
ceedings, and  cited  the  cafe  of  Limehoufe^  where  an  entry  of  a 
vefufal  to  proceed  on  an  appeal  upon  pretence  of  its  being  too 
Jute  was  brought  up  and   quafhed.     But  Mr.  Attorney  General 
ihewing  caufe  againfl  the  certiorari  obje£led,  that  this  was  no  or- 
der of  feffions,  and  a  certiorari  goes  only  to  fetch  up  their  orders : 
and  of  this  opinion  was  the  court,  and  denied  the  certiorari  \  and 
Eyre  J.  remembered  the  cafe  of  the  Bifhop  of  S/.  David*s,  where  Ld.  Raym.  539. 
an  entry  that  he  had  prayed  a  prohibition  for  fuch  and  fuch  rea-  Vide  poft.  536. 
fons,  et  ei  non  conceditur^  was  held  to  be  no  iudement.  fo  as  to  be  Pfl**.*^  °^  * '^f** 
looked  mto  and  corrcfted  upon  a  writ  of  error.  mentof  the 

court. 

Bayly  verfus  Boorne.  f  392  ] 

TH  E  defendant  in  the  beginning  of  the  long  vacation  was  Of  the  power 
arrefled  by  procefs  out  of  the  fhsriff's  court,  and  gave  bail,  ?^J*  J"**««  •''  *" 
and  for  want  of  a  plea  judgment  was  figned.     And  after  feveral  i^er*thi7«^ 
motions  in  the  court  below  to  fet  it  afide,  the  plaintiff  moved  here  ceedingi  before 
for  a  mandnmusy  to  compel  the  Judge  to  give  judgment  final  upon  ^^  j^^^  ^ 
the  inquiry  ;  and  a  rule  being  made  to  fhcw  caiUc,  the  defendant  s!*c.         '  ^' 
Vol.  I.  E  c  produced  3Bac.Abr.536*. 

*■  s  %tS.  Ca.  149. 
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produced  an  nflidavit  that  he  was  a  pcrfon  unacquainted  with  th« 
methods  of  legal  proceedings,  and  that  foon  after  the  arrcft  he 
applied  himfelf  to  Mr.  Bennett^  a  gentleman  of  the  bar,  who 
(taking  it  to  be  an  arreft  out  of  a  fuperior  court)  told  him  die  pro- 
cefs  could  not  be  returnable  till  the  next  term,  againft  which  he 
muft  employ  an  attorney  to  put  in  bail,  and  receive  a  declaration : 
under  which  advice  he  acquiefced,  and  heard  nothing  further  of 
tliecaufe,  till  a  little  before  tlie  teim,  that  notice  was  given  of  the 
execution  of  a  writ  of  inquiry  :  and  therefore  this  being  a  pbin 
furprize,  he  hoped  the  court  would  not  order  the  Judge  below  t© 
give  judgment,  but  let. him  in  to  try  the  merits  of  the  caufe,  upon 
his  propofal  to  bring  the  money  recovered  (which  was  confider- 
abie)  into  court.  To  this  it  was  anfwered  by  the  plaintiff's  coun* 
fel,  tliat  there  appeared  no  irregularity  on  their  part ;  and  upon 
this  the  queilion  arofe  as  to  what  power  the  Judge  of  an  inferior 
court  had  in  cafes  of  this  nature. 

And  as  to  that  the  whole  court  agreed,  that  the  Judge  of  an 
inferior  court  could  not  grant  a  new  trial,  for  tliis  is  a  power  that 
even  in  fuperior  courts  is  not  of  any  great  (landing,  the  firft  in- 
Poft.  s84«  ftancc  of  any  new  trial  being  in  Stiifs  j  and  befidcs,  the  cafe  of 

an  inferior  court  had  the  fame  obje£tion  to  it  as  there  Is  to  grant- 
ing a  new  trial  after  a  trial  at  bar,  viz.  becaufe  it  will  be  tried  the 
fecond  time  before  the  fame  Judge, 

But  they  all  held  clearly,  that  for  matters  of  irregularity,  where 
the  proceedings  were  contrary  to  the  pradice  and  rules  of  the 
court,  the  Judge  of  an  inferior  court  might  fet  afide  a  judgment; 
but  whether  he  (hould  be  allowed  to  exercifc  liis  difcretion,  in 
fetting  afide  judgments,  where  the  plaintiff  was  regulafi  wag  a 
queftion  they  {Uid  deferred  confideration* 

But  they  waived  the  difcuflion  of  that  point,  by  faying  Acre 
was  a  middle  way  in  the  cafe,  which  was  to  inquire  into  the  fur- 
prize  i  .and  intimated  to  tlie  Judge,  that  tlie  refufal  of  the  plain* 
t  393  ^  tiff  to  try  the  merits,  upon  having  the  money  brought  into  court, 
was  fome  evidence  of  fraud :  and  therefore  they  gave  leave  to  the 
Judge  to  examine,  whether  there  was  any  fraud  or  furprizc,  and 
to  fet  aCdc  the  judgment  if  he  found  any. 

Upon  inquiry  below,  the  officers  fwore,  tliat  when  they  ar- 
reded  the  defendant  he  alked  them  by  what  procef^,  and  they 
told  him  it  was  an  adion  in  the  flieriff's  court. 

3  This 
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This  having  dcftroycd  the  pretence  of  furpize,  tlic  Judge  be- 
low rcfufed  to  fet  afidc  the  judgment  (i). 


(0  But  they  may  fct  afidc  a  567.     VUg   alfo  Brooke  v.  Eiwrs, 

regular  interlocutory  judgment  in  atfte  113.      yeurll  v.  /if//,  ^?. 

order  to  let  in  the  trial  of  the  499. 
merits.     Rrx  v.  Pi-Orsj    i  Lurr. 

Between  tlic  Pariihea  of  Maidftonc  and  Detliing, 

IT  was  held  well  enough  in  an  order  of  removal,  to  (hew  a  Thcadjudic-tfoa 
complaint  that  the  party  is  come  into  the  parifli  of  A,  and  is  need  not  mirn- 
Hkcly  to  become  chargeable,  without  faying  farther,  to  ihefaid  ^^^  ^rt'^jf"** 
parijb  of  A.  {i).  lilLFy  to  become 

chargeible  Co* 

(l)  Fiiic  Rex  V.  intham  fupir  MonUm,  ante  142.  and  the  note. 
Dominus  Rex  verfus  Juftlc'  de  Dorcheftcr, 


A 


Mandamus  iflued  to  the  juftlces  to  fign  a  poor's  rate  made  B.  it.  will  Mt 
by  the  churchwardens  and  ovcrfcers.     Before  the  return  a  m«ddie  with  th» 
motion  was  made  to  fupcrfede  it,  for  fevcral  objeclions  to  the  ^^^^^J^ 
fairnefs  of  the  fate ;  and  tliat    tliis  would  be  fpeedier  and  bet-  rate. 
ter  for  the  poor,  than  to  rcfervc  the  debate  of  them  for  a  formal  ^^^  »  ^^* 
return.     Sed per  curiam^  The  two  juftices  are  neceflary  to  fign  Rcxt.  vtto»^ 
the  rate  only  by  way  of  form,  for  it  is  the  churchwardens  and  ctcr,  1  Botcb/ 
bverfeers  that  have  the  power  of  making  it;  and  whether  it  be  a  Conft^6i.>l.77, 
fair  rate  or  not  is  proper  for  the  jurifdid^ion  of  the  feiQonSi  and  ^ua^  1*42. 
was  never  intended  for  our  examination,  ftoiti,po^9ji# 

The  fuperfedcai  being  denied,  the  juftices  returned,  that  they 
could  noc  allow  the  rate,  it  not  being  a  juft  and  proper  rate :  and 
the  court  having  before  given  their  opinion  of  this  upon  the  mo- 
tion, they  refented  this  ufagc  fo  far,  that  they  quaflied  the  re- 
turn, and  ordered  an  attachment  againft  the  juftices,  who  there- 
upon fubmitted  and  returned  quod  rat  am  allocav'imus. 


Carbonel  verfus  Davies* 
Trin.  6  Geo.  rot.  389* 


[  394  ] 


CA  S  E  upon  a  promiflbry  note,  fct  out  to  be  made  ad  of  Reference 
.  November  1 7 1 9.  to  pay  on  the  3 1  ft  of  December  next.     Lee  ^herc  to  the 
^bjeclc4  ih4t  the  plaintiff  had  brought  hii  adion  before  the  note  ""C^^l^^!^' 

£  e  2  was 
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I  Bawk.  P.  C. 
c.  64.  ^  3S. 
s  Hawk.  P.  C 
c.  25.S63 
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was  payable,  for  the  word  next  docs  not  refer  to  the  date  of  the 
note,  but  the  time  the  plaiiitifF  is  declaring,  which  was  in  Trinity 
term,  when  he  is  here  made  to  fay,  that  at  that  time  the  de- 
fendant had  not  paid  him  a  fum  of  money,  which  he  was  obliged 
by  note  to  pay  in  December  next :  and  he  cited  the  cafe  of  an  in- 
didment  for  a  forcible  entry  into  lands,  exiften*  liberum  tethum  of 
J.  S.  and  for  want  of  iuncy  it  was  held  that  the  exijlen*  could  not 
•  not  refer  to  the  day  of  the  forcible  entry,  but  only  to  the  exhi- 
biting the  indidment,  and  for  that  fault  it  was  quaflied. 

Sed  per  curiam^  We  mud  take  \t  feeundum  fubjeBam  materiamt 
and  as  a  tranflation  of  the  note,  and  then  it  can  be  no  otherwife 
than  a  note  of  2d  of  November  1 7 1 9.  to  pay  in  December  next, 
which  is  next  after  the  date  of  the  note.  The  plaintiff  had  judg- 
ment. 


Where  the  de- 
fendant  fets  uut 
a  badchletothe 
office*  the  covrc 
will  give  judf. 
meat  on  the 
plea,  at  import< 


Dominus  Rex  verfus  Philips. 
Hil.  6  Geo.  NO  30. 

INformation  ///  tiatura  de  qu9  'warranto  for  ufurping  the  office  of 
mayor  of  Bodmyn. 


The  defendant  by  his  plea  makes  title  under  two  charters,  one 
nth  oi  Alarch  5  £//z.  whereby  tlie  inhabitants  were  incorporated 
uig  a  confeffion  by  thc  name  of  mayor  and  burgefles,  and  after  appointing  who 
^^^^h^r  **'^  ^  *^  ^^^  members  of  the  corporation,  it  goes  on  and  pro- 
appoints  a  parti-  vides  for  the  cle£tion  of  others  on  their  deaths ;  and  as  to  the 
c«i»  method  of  mayor  it  is  provided,  that  on  Michaelmas  day  in  every  year  the 
\^y^f^  dX-  inayor,  burgefles  and  common  council,  or  thc  major  part  of 
wOsthathe  them,  (hall  aflemblc  and  nominate  two  capital  burgeflesy  out  of 
^Jh  ^*  *"  whom  the  inhabitants  are  to  chufe  one  to  be  mayor,  who  being 
the  office  for  a  ^^  chofen  ihould  take  an  oath  to  execute  the  office  of  mayor  for 
year,  and  until  the  next  year  and  till  another  ihould  be  chofen. 

auab4r  Jball  b§ 

fubfcquentchar-  Thc  Other  charter  was  30th  April  36  EUz.  wherein  thc  Queen 
terafcer  reciting  reciting  the  formcT  manner  and  time  of  cledlion  and  the  conti- 
tt^MdZ»ttf'  n^iance  in  the  office  under  fuch  eledlion,  and  reciting  further  that 
tteaion^  AUD  ow  the  Corporation  had  petitioned  her,  quatenus  (he  would  alter  hm- 
conTjwu-  ji^;^  gf  tempus  eligendi  of  the  mayor ;  therefore  (he  confirming  all 
vwDia^iT,**  their  former  rights  and  privileges,  appoints  the  ele^ion  t«  be  for 
and  that  the  the  futurc  by  the  mayor,  common  council,  and  town  clerk,  on 
cor|wwuonJi4d  jj^^.  ^^^  ^f  September  pro  wto  anno  integro  tunc  proxime  fequen\ 
^irr^uatenut     And  then  he  avers,  that  as  well  before  as  fince  the  fecond  char- 

m'Jum  tt  tiMtj/Mt 

iiiltndl  of  chc  mayor,  and  then  confirming  all  their  former  righu  and  privileges,  aboUlhet  the  Ibmifr 
manner  di^endi  nominandi  tt  fipfunHutndi  the  mayor,  and  appoints  his  election  to  be  in  1  different  man* 
ner  atid  upon  a  different  day,  pn  »«#  MmtQimtgriturKfrwrnftjuai't  thc  rifht  of  holding  over  it 
thereby  taJMu  away.  ^ 

tCTi 
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ter,  the  ufage  has  been,  for  the  mayor  to  hold  over  till  another  was 
chofen,  and  that  he  being  eleded  mayor  fcrvcd  for  a  year,  and 
the  town  clerk  being  then  dead,  and  no  new  one.  chofen,  there 
could  be  no  new  eleftien  of  a  mayor  ;  et  eo  warranto  he  claims 
to  hold  the  office  of  mayor  till  another  (hall  be  eleded  and  fwom» 
and  traverfes  the  ufurpation. 

The  Attorney  for  the  crown  prays  oyer  of  the  laft  charter, 
which  being  fet  out,  there  appears  a  furdier  claufe,  whereby  the 
Queen  aboiifhes  all  the  former  manner  eligendiy  nominandi  et  ap^ 
punBuandi  of  the  mayor  *,  and  then  takes  ifTue,  that  fince  the 
charter  of  36  Eliz.  there  has  been  no  fuch  ufage  of  holding  over : 
which  goes  down  to  trial,  and  is  found  for  the  King. 

It  was  now  moved  in  arreft  of  judgment,  that  this  was  an  Im-  An  ifliie  upon 
material  iffiie,  becaufe  it  not  being  a  corporation  by  prefcription,  |[*!1^*  ?"^**' 
the  title  to  the  office  mud  depend  upon  the  charter,  and  not  upon  36£iif.  bim- 
any  ufage  within  time  of  memory ;  and  that  this  is  worfe  than  nttcriil. 
mod  cafes  of  immaterial  iffiies,  for  they  are  often  good  if  found  one 
way,  and  bad  the  other,  2s/oIvit  ante  diem  is  good  if  found  for 
the  defendant.     But  here  the  finding  for  the  King  can  neither 
deftroy,  nor  could  a  verdifl   for  the  defendant  have  eftabliflied 
his  right,  becaufe  his  right  does  not  depend  on  any  ufage  incon- 
(iftent  with  the  charter,  but  muft  ftand  or  fall  by  the  charter  it- 
fclf. 

And  without  much  argument  the  court  was  clear  in  opinion, 
that  this  was  an  iffiie  totally  immaterial.  But  then  the  queftion 
arofe,  what  the  court  (hould  do  in  this  cafe,  whether  they  were 
to  award  a  repleader,  or  laying  the  replication  out  of  the  cafe 
proceed  to  give  judgment  on  the  defendant's  plea.    ' 

And  for  a  repleader  It  was  argued  by  Mr.  Solicitor  General^ 
that  the  court  could  not  give  judgment  on  the  plea,  for  every 
judgment  muft  be  either,  i.  On  an  iffiie  in  faft,  found  by  ver- 
di£k»  a.  Iffiie  in  law,  on  demurrer.  3.  Nil  dicit.  Or,  4.  Con- 
feffion.  I.  As  to  the  firft,  it  is  admitted  there  is  no  good  iffite 
in  fad,  and  confequently  no  good  verdid  to  found  the  judgment 
upon.  2.  Here  is  no  iffiie  in  law,  for  want  of  a  demurrer.  3.  It  [  306.  ] 
cannot  be  by  Nil  diat^  for  the  defendant  has  pleaded.  4.  The 
only  queilion  is,  whether  this  plea  can  be  taken  to  be  a  confeffion 
of  the  ufurpation*,  and  I  take  it,  it  cannot,  for  though  an  ufur- 
pation is  charged,  yet  it  is  fa  far  from  being  confefled,  that  he 
exprefsly  denies  it  in  his  traverfe  ;  and  relies  upon  it  that  he  has 
a  good  right :  he  admits  the  ufer,  but  not  the  ufurpation,  th€ 
charge  upon  him  is  that  he  has  exercifcd  this  office  without  law- 
ful aolhority ;  it  is  true^  fays  he,  I  have  exercifed  this  office,  but 

E  e  3  I  infift 
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I  Infift  that  I  had  a  good  authority  fo  to  do  5  ah  J  now  will  any 
body  fay,  tliis  is  a  confeiTiori  of  the  ufurpation  ? 

But  then  it  is  objeded,  that  if  the  title  fct  out  is  ill  in  point  of 
law,  then  the  admifllon  of  the  ufer  is  a  tacit  admiflion  of  the 
ufurpation.  To  this  I  anfwer,  i.  That  the  title  is  good  in  law 
under  the  two  charters,  taking  them  together.  15y  the  firft 
charter  the  mayor  being  ele£led  by  the  inhabitants  on  Michaelmas- 
day  is  to  hold  for  a  year  and  till  another  is  chofen.  The  fccond 
charter  which  was  made  to  alter  the  tcmpus  et  modum  eligendi  only, 
fays  he  ihall  be  chofen  by  a  fcleft  number  and  upon  24th  Sfptcm* 
her.  But  it  does  not  meddle  with  the  right  of  holding  over  j  on 
the  contrary  it  exprefsly  confirms  all  their  former  rights  and  pri- 
vileges, of  which  this  of  holding  over  was  one.  And  it  will  be 
liard  to  fay,  that  an  alteration  in  the  manner  of  elecl'mg  only, 
(hall  take  away  the  former  right  which  the  officer  when  iUHd 
had  in  the  office,  efpecially  in  a  point  which  tends  fo  much 
to  the  prefervation  of  the  body  corporate. 

2.  But  if  the  plea  ftoiild  be  ill  in  point  of  law,  yet  the  court 
cannot  give  judgment  that  it  is  fo,  till  it  comes  properly  before 
them.  If  they  may,  then  whenever  a  vicious  plea  is  put  in,  the 
court  may  without  the  party's  anfwer  or  demurrer  give  judgment 
upon  it  immediately ;  and  that  will  be  the  cafe  here,  for  now  the 
replication  is  out  of  die  cafe,  and  we  (land  before  the  court  only 
upon  the  information  and  the  plea.  In  i  />r;.  32.  Serjranis* 
l^airfax  the  iflue  was  held  immaterial,  and  the  defendant's  plea  a 
naughty  plea,  but  yet  the  court  did  not  give  judgment  upon  it, 
but  awarded  a  repleader. 

,  Pengclly  Serjeant  contra.  The  defendant  in  his  plea  has  made 
no  good  title  to  this  office,  for  the  fccond  charter  is  what  he  muft 
iland  or  fall  by,  and  in  that  there  is  no  provifion  for  holding 
over. 

But  fay  they,  in  the  firft  charter  there  is,  and  that  continues  in 
force  as  to  every  thing  in  which  it  is  not  altered  by  the  fubfe-* 

qucnt  charter. 

[  3P7  1  ^^^  ioxzz  of  this  depends  upon  that  queftion,  whether  the 
fccond  charter  is  not  the  entire  rule  to  go  by  as  to  the  office  of 
mayor.  And  that  it  is,  is  plain  from  the  claufc  which  abolifties 
all  the  former  methotl  of  declion,  and  if  the  former  mediod  of 
election  be  aboliffied,  furely  an  incidental  right  under  fiich 
cle£lion  will  be  gone  alfo.  The  right  of  eledlion  is  transferred 
to  other  perfons,  and  can  there  be  a  duration  under  an  eledion, 
when  the  foundation  of  diat  holding  over  is  gone  ?    Pro  uno  amo 

inugro 
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Iniegro  is  tlie  fame  as  if  tantum  had  been  added,  and  the  accept- 
«nce  of  the  charter  is  general,  without  any  refervation  of  the 
former  right  of  holding  over,    i  Veut.  297.     2  Mod.  g;. 

And  as  the  plea  is  ill,  we  take  it  judgment  may  be  given  upon 
It,  for  he  has  confefled  the  uftr  j  and  as  to  the  traverfe  of  the 
ufiirpation,  that  is  fo  immaterial,  that  in  Sir  Pettr  Delme^s  cafe, 
and  the  cafe  of  Honiton^  it  was  held,  the  crown  could  not  take 
iflue  upon  fucli  a  traverfe.  Whoever  admits  a  ufer,  confcflcs  at 
the  fame  time  that  he  is  guilty  of  an  ufurpation,  unlefs  he  makes 
a  tide  to  the  frinchife ;  as  in  the  common  cafe  of  a  j unification 
in  trefpafs  or  for  words,  where  it  amounts  to  no  juftilication 
in  law,  judgment  may  be  given  upon  the  confeffion,  2  Roll. 
Abr.  98.  pL  2.  99' pi*  I*  3-  Cro.  Eliz.  228.  2x4.  22  Ed.  4. 
46.  bm     Salt.  173. 

Mr.  Solicitor  General  replied,  Tlie  corporation  could  not  do 
any  otherwife  than  accept  the  charter  in  general,  for  it  cannot 
be  accepted  in  part,  or  with  qualifications.  I  agree  tantum  is 
implied  in  charters  of  original  creation,  but  not  in  charters  of 
confirmation. 

Chief  Juftice.  We  are  moved  on  behalf  of  the  defendant,  that 
MTC  will  grant  a  repleader:  that  is,  in  other  words,  that  we 
fhould  give  this  caufe  a  further  delay,  whilll  he  is  holding  over 
all  the  while*  Now  coniider,  that  if  we  fhould  grant  it^  the 
defendant  cannot  mend  his  cafe  ( i )  :  for  the  plea  will  ftand,  and 
after  the  formality  of  a  demurrer  we  muft  give  judgment  upon 
tlic  goodnefs  or  badnefs  of  the  plea.  The  Attorney  for  the 
crown  does  not  pray  a  repleader,  neither  would  the  granting  one 
do  him  any  good,  for  we  cannot  better  his  cafe,  but  muft  reft  it 
upon  the  demurrer.  And  therefore  as  it  will  anfwer  no  good 
purpofe  either  way,  we  certainly  will  not  grant  a  repleader,  if 
there  be  a  more  expeditious  way  of  coming  to  the  end  of  the 
caufe ;  and  I  think  there  is,  for  if  the  plea  be  ill,  I  am  of  opinion 
it  amounts  to  a  confeflion  of  the  ufurpation,  and  tliat  is  warrant 
enough  to  ground  our  judgment  upon. 

Now  the  validity  of  the  defendant's  title,  as  he  makes  it  in  his 
plea,  depends  upon  the  queftion,  whether  the  right  of  holding 
over  fubfifts  under  the  fecond  charter.     And  I  hold  it  does  not ;     f  308  ] 
for  it  is  very  obfervable,  that  the  fecond  charter  where  it  recites 
the  former,  takes  exprefs  notice  of  the  claufe  for  holding  over ; 


( 1 )  F'itle  Rex  v.  Rcgrr  Pbilipsy     firmed   and*  explained   by  Lord 
Bur^.  302.  this  doftrine  con-     Mamjidd,  See  aifo  C0U/.  510. 

E  e  4  and 
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and  then  when  it  comes  and  aboliflies  all  the  former  method  of 

deftion,  and  appoints  it  to  be  in  another  manner,  and  that  the 

mayor  fliall  continue  in  for  a  year,  it  cannot  be  imagined  hur  that 

this  right  of  holding  over  was.  intended  to  be  abr^llflied  ii'fo. 

Suppofe  the  fecond  charter  had  faid,  that  the  mayor  fliali  c<'i- 

tinue  in  for  three  quarters  of  a  year;  will  any  body  l.iy,  tit  : 

the  refervation  of  their  former  privileges  (Iiouid  intifle  hir-  :o 

Vide  Tones V.      hold  on  for  the  othcT  quarter  under  tlie  old  charter ;  I  believe  1^0 

^^i'lufrdfe^^*  body  will  think  fo;  I  think  this  is  not  to  be  diftinguilhed    rem 

cafes  there  cited,  the  cafe  of  an  ill  juftification  in  trefpafs,  and  therefore  as  tiic 

H^  ^'^P^?^""* "'  pl^a  is  ill,  and  contains  no  title  to  the  franchife,  I  am  of  opinion, 

^  °"'  *  '        we  may  give  judgment  upon  it,  as  confeffing  an  ufurpation. 

P(nvyf  Juftice.  I  am  of  the  fame  opinion,  for  if  we  fhould 
grant  a  repleader,  I  do  not  fee  how  we  can  have  any  new  light 
in  the  caufe. 

Eyre  Juftice.  If  the  defendant's  plea  had  confefled  the  ufur- 
pation, I  (hould  think  it  proper  enough  to  give  judgment  upon 
the  plea :  but  I  do  not  think  any  more  is  confefTtd  by  it  than  the 
ufer.  The  fecond  charter  it  is  plain  was  made  only  for  p?rticn- 
lar  purpofcs  in  relation  to  the  eledion,  but  meddles  not  with  the 
duration  in  the  office ;  and  therefore  I  can  never  agree,  that  any 
affirmative  words  in  the  charter  can  take  away  fo  great  a  pri- 
vilege as  that  of  holding  over  is,  and  a  privilege  too  that  may 
often  fcrve  to  prevent  the  extinftion  of  the  corporation  j  efpc- 
cially  when  it  provides  that  all  the  former  rights  of  the  corpora- 
tion, not  altered  by  the  fubfequent  charter,  (hall  ftill  continue. 
And  as  to  the  claufe  of  abolition,  that  is  exprtfsly  confined  to 
the  authority,  form  and  manner  eligendiy  but  not  a  word  of  any 
right  tenendi. 

I  think  he  is  not  a  new  mayor  abfolutely,  but  as  to  the  ri^ht 
of  holding  over  it  fubGfts  in  him  under  the  former  charter  5  the 
confequence  of  which  is,  that  he  has  confefled  no  ufurpation, 
and  then  no  judgment  can  be  given  againft  him  upon  the  plea. 

Fortffcue  Juftice.  The  defendant  cannot  mend  his  cafe,  be- 
caufe  the  plea  is  good  in  form,  though  not  in  faS ;  which  is  a 
diftinftion  always  taken  into  the  doftrinc  of  repleaders :  and  of 
tins  opinion  was  Holt  Chief  Juftice,  in  the  cafe  of  Jones  v.  Bo^ 

ftl^^ict''''  ^'""''''  ^""^^^  ^-  (""J  ^'^^^^  ^^  ^"^^^^  ^^^^  ^^  ^^^  ^^^  ^  admitted, 
iniftakc,  as        there  fliall  be  no  repleader,  but  a  judgment  upon  the  confeilion, 

Jones  V.  Bod- 

diner  contains  no  fucb  point.    The  cafe  aUuded  to  appean  to  be  that  of  Jones  t.  Bodinham  cited 

fupia. 

Here 
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Here  the  defendant  admits  the  ufer,  and  then  the  ufurpation 
is  a  confequence  of  law,  and  that  is  the  reafon  why  it  is  not 
trarerfable.  Every  juftification,  to  make  it  a  perfe£t  one,  mud 
both  confefs  and  avoid ;  and  where  it  does  not  do  the  latter,  the 
confcf&on  ftands. 

As  to  the  merits  of  the  plea,  I  think  the  power  of  holding 
over  is  gone  upon  the  fecond  charter ;  for  the  modus  eligendi  takes 
in  all  tlie  circumftances  of  the  eleclion,  and  the  duration  iu  the 
office  is  one  of  thofe, 

Bcfides,  as  the  day  of  elc£lion  is  altered,  there  can  be  now  no 
holding  over  under  the  old  charter,  for  that  only  empowers  him 
to  do  it  from  Michaelmas-day ;  but  then  what  right  has  he  to  hold 
over  from  the  24th  of  September  till  that  time  ?  I  am  of  opinion 
that  judgment  may  be  given  immediately. 

Per  Curiam^  Judgment  for  the  Kling.  And  the  corporatioii 
petitioned  for  a  new  charter. 

Taylor  verf.  Dobbins.  Cited  in  lU. 

JU>m.  J377. 
Fafch.  6  Geo.  rot.  183. 

IN  cafe  upon  a  promifibry  note,  the  declaration  ran,  that  the  If  the  note  be  •f 
defendant  made  a  note,  et  manu  fua  propria  fcripfit.     Ex-  ^^^^^^^\ 
ception  was  taken,  that  fince  the  ftatute  he  (hould  have  faid  that  need  not  be^rJli 
the  defendant  figned  the  note,  but  the  court  held  it  well  enough,  »I»  ^*»«  decU»- 
becaufe  laid  to  be  wrote  with  his  own  hand,  and  there  needs  no  Jj^gJl  fi^ 
fubfcription  in  that  cafe,  for  it  is  fufficient  his  name  is  in  any 
part  of  It.     /  J>  S.  promtfe  to  pay^  is  as  good  as  I  promife  to  pay, 
fubfcribcd^.  S.  (I). 


(1)  Fide  Elliot  V.  CQWfer^  poft,  609. 

Mills  verf.  Bond. 
Trin.  6  Geo.  rot.  382. 

IN  debt  on  a  bail-bond,  exception  was  taken,  that  the  original  Writ  returnable 
proccfs  appeared  to  be  returnable  at  a  day  out  of  term.     Fa^  ^^^f  h^^^ani 
%aherley  faid,    they  fhould  have  pleaded  the  ftatute  of  Hen,  6.  taken  on  it]  and 
But  the  court  held  it  not  ncceflary,  this  being  a  void  procefs.  that  without 
And  the  plaintiff  prayed  leave  to  difcontinue.  ^^   .    5  ^ 
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Perry  verf.  Edwards. 

Paf.  6  Geo.  rot.  83. 

Acovcnintte     T]?  RROR  e  C.  B.  in  an  aftion  of  covenant,  wherein  the 

l^^Iinft^loi  ^*cr-    Xl/  plaintiff  fcts  forth  a  covenant,  which  recites,  that  the  de- 

Ibnsi  extends     fcndant  had  fold  a  certain  quantity  of  good;>  to  her  teftator, 

not  to  tortious     which  had  been  arrefted  at  Archnttgel  by  one  Echvard  Bell^  and 

there  k  is  par*   ^l^^rcfore  the  defendant  covenants  to  fave  him  harmlefs  from  any 

licuhr  againft     cofts  or  damages  relating  to  fuch  feizurc :  and  then  afligns  for 

^^^ul^^'^rfo^^*  breach,  that  the  faid  Edward  Bell  having  arrefted  the  faid  goods 

^       '    pratextu  of  a  debt  due  from  the  defendant  to  him,  touching  which 

arreft  the  teftator  was  put  to  1500/.  expence^  which  the  dc- 

fendant  hail  neglefted  to  pay* 

There  were  fevcral  pleadings  h\  the  caufe,  which  arc  now  out 
of  the  cafe,  the  queftion  turning  upon  the  declaration. 

To  which  Wenrg  objefled,  that  the  covenant  does  not  extend 
to  tortious  a£ls,  for  which  the  plaintiff  had  a  remedy  j  and  there- 
fore the  title  of  Edward  Bell  ought  to  have  been  fet  forth,  4  Co, 
M^dM^Ttm  80.  VaugJu  118.  Go.  C%r.  443.  and  that  habens  legale  titulwn 
waua,^*^*  is  not  enough.  2  Saund.  177.  i  Mod.  219.  2  Vent.  6f.  6ro. 
EL  828.  Zill.  41.  Mar.  40.  Here  it  is  only  hid  pratextu^ 
which  is  not  fo  much% 

Heeve  contra^  agreed  it  to  be  a  general  rule,  that  in  thcfc 
»  cafes  the  plaintiff  mud  (hew  a  title  in  the  difturber;  but  then  it 

extends  only  to  the  cafe  of  a  general  covenant,  and  not  where  it 
is  particular  againft  the  afts  of  particular  perfons,  for  there  it 
takes  in  even  tortious  ads.  Cm.  EL  212.  Hob.  35.  i  RgIL  Abr. 
431.     21.^^.37. 

Et  per  curiam^  This  pretence  of  Bellas  being  recited  in  the  co- 
venant, fheVs  it  was  meant  a  fecurity  againft  it  in  all  events; 
and  though  it  ftiould  be  tortious,  yet  being  particular,  it;  comes 
within  tlie  difference  that  has  been  well  taken. 

Adjournatur.    And  HlLfeqneti  the  plaintiff  had  judgment,  tlic 
N  defendant's  counfel  declining  to  argue  it. 


(1)  DudUy  v.  Fulhtt^  3  Term  Rep.  584.  S.  P* 


Michaelmas  Term  7  Geo.  401 


Hillicr  verfus  Froft. 

TH  E  court  at  the  fide  bar  made  a  rule  to  amend  the  return  ^MnfacUi^  ncc 
of  Ti  Jtire  facias  from  die  Veneris  in  craftino  fauEli  Alart'nii  to  ^'o^'*^^^^^ 
He  Sabhitif  Friday  being  the  feaft  of  St.  Martin  ;  and  now  Ketelhy 
moved  to  difcharge  it,  becaufe  not  a  proper  motion  for  tlie  fide 
barj  nor  can  the  court  amend  the  writ,  but  the  proper  way 
would  be  to  quafliit.  I  was  counfcl  in  maintenance  of  the  rule, 
but  had  little  to  fay  for  it,  fo  it  was  difchargcd  ;  and  I  moved  to 
quafii  the  writ,  which  was  ordered  accordingly  ( i]. 


(1)  Grey  v.  Jefferfon^  fofl.  1165.  S.  P, 

Rex  verftu  G\\7n  Major'  de  Chrift-Church, 

ON  a  trial  at  bar  the  queftion   was,  whether  A.  B.  at  the  Wliat ctpict t4 
time  he  did  a   corporate  aft,  was  an  out-burgefs  or  not.  ^j^Je^jJ^^- 
And  to  prove  he  was,  the  defendant,  who  had  a  rule  for  copies  evidence. 
enwittm  librorum  et  reiordcrum  burgi  prizd\  produced  a  copy  of  a 
letter  fifty  years  old,  and  found  in  one  of  the  corporation  clicfts, 
wherein  A.  B.  is  mentioned  to   be   of  another  place  :  but   the 
court  refufcd  to  hear  it  read,  becaufe  not  a  corporate  -hQl  within 
the  rule,  fo  that  a  copy  is  not  evidence,  but  the  original  ought 
to  be  produced  ( I }. 


(1)  The  principle  which  regu-  GoiJon^    ib,  593.     A  copy  of  a 

Intcs   the  admilFion  of  copies  is  privateinflrument  may  be  given  m 

thus  ilated   by   Lord  Hclt  C.  J.  evidence;  ill,  where  the  original 

Jn  Lj'fjcbe  V.  Clarke,  3  Saik,  154.  is   proved    to   have  cxiilcJ,    arid 

•* 'I  hat  wherever  the  original /V^  to   have  been   deftroyed   by   fire 

**  a  publick  nature^  and  would  be  or     other     inevitable     accident. 

"  evidence  if  produced,  an  immc-  DoSor  Leyfitld^t  cafe,  10  Co.  926. 

•^  diatc  fworn  copy  thereof  will  be  Underbill  v.  Durham^   Frecm.  509. 

•' evidence."  Z)o/(^.  593.  (3).  and  IT inne  v.    Lhyd,    2    Venu   603. 

this  for  the  reafon  given.     Gill:  Thur!<nt)  v.  DAnhny^  Bulh  L.  N. 

ZfTT^^^T'/V.  3  ed.  48.  "becaufe  P.  254.     Pritchard  v.   Symmrndsy 

fince   thcfe    matters   lie   for   the  ib.     Gmiier  v.  Lake,   1  Atk.  446. 

public  fatibfadlion,  every  man  has  ad.  Where  it  is  in  the  power  of 

aright  to  their  evidence,  and  in  the    advcrfe    party.      Clayt.    I5. 

fcveral  places  they  cannot  be  at  pi.  24.     Btijjlt   v.  Bajltty  i  Mod. 

the   fame   time."     ndc  Bull.  Z».  266.       jfnon.    Ld.    Rnym,    731. 

U.P,  238.    247.      12  Hk,  Jbr,  Gilb.  Law  0/  E-Jd,  ^  cd,  g-;.    So 

26.     97.      Ttilard  V.   Shtbbe^re^  where  it  is  proved  to  have  come 

2  If^ilf.    366.      Birt  v.  fuirlo-w,  into  the  hands  of  a  relation  from 

i?«/-'X*  *7^*     ^^^  V'  ^'d  Gecr^e  whom     the    defendant    claims. 

jBarfl^ 
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Bartht  y.  Gawkr,  Bull,  L.  A'.  P,  will   remaining  in  chancery  by 

254.     3.  Where  the  original  is  in  order  of  the  court.     Rex  v.  Mid- 

cxiilence,  but  it  is  proved  chat  4//r«^,  Bull.  L.   N.  P.  258.    It 

neither  party  could  poffibly  pro-  has    likewife   been    determined, 

duce  it.   Thus  the  copy  of  an  old  tnat  with  refped  to  the  admifB- 

agreement,  th6  original  being  in  bility  of  copies  in  evidence,  there 

xhtBoMeian  library ^  firom  whence  is  no  diftindion  between  civil  and 

the  Oxford    flatutes  prohibit  its  cnminal  cafps.     The  Jttomey  Ge- 

going  out,  was  held  to  be  evi-  neral  v.  Le  Aferihant,  z  Term  Rip. 

dence.       Downes    v.    Movremar.,  201.  n.     Caies  qui  tarn  y m  IVltaay 

^uttb.   189.      So  the  copy  of  a  3  Term  Rep,  306. 


Webb  verfus  Thompfon. 

Zlcape  wamu&t    T  N  Michalmas  6  Geo.  the  plaintifF brought  his  a£lion,  and  the 

fi^rfeded,  he-  J|[  defendant  put  in  bail,  and  in  Hilary  following  iffue  was  joined, 

IwfrntiScdtobc  ^^^  notice  of  trial  given  and  countermanded,  and  the  defendant 

^icharigedatthfi  was  the  fame  term  furrendered  in  difcharge  of  his  bail.     He  lay 

tfflieofthe        all   £^jltr  and  Trinity  term,    and  in   the  vacation  made  his 

*       *  efcape,  upon  which  the  beginning  of  this  term  an  efcape  warrant 

iffued  againft  him,  which  Short  now  moved  to  fuperfede,  bccaufe 

the  plaintiff  having  flept  three  terms,  the  defendant  was  intitled 

to  be  difcharged  upon  common  bail.     I  oppofed  this,  becaufe  he 

had  been  guilty  of  an  efcape,  and  therefore  intitled  to  no  favour, 

but  he  ought  to  lie  till  he  has  tried  it  by  provifo.     Et  per  curiam^ 

He  is  not  indeed  proper  to  pray  a  favour,  but  it  would  be  hafd 

he  fliould  lie  by  till  you  think  fit  to  try   the  caufe  5  for  it  is  not 

to  be  fuppofed  one  who  cannot  find  bail  (hould  be  able  to  bring 

it  on  by  provifo.     And  befides,  as  foon  as  he  is  taken  upon  the 

efcape  warrant,  he  will  be  intitled  to  his  difcharge  by  the  rules  of 

the  court ;  fo  that  to  prevent  the  multiplying  vexation  and  exr 

pence,  we  think  proper  to  fuperfede  tlie  warrant. 


[  402  ]  Gynn  verfus  Kirby. 

Attorney  or-  f  |^  H  E  plaintiff's  attorney  was  fununoncd  before  Mr.  Juftice 
^t  whcL^o  A  Forte/cue  to  produce  his  client ;  and  the  Judge  thereupon 
piaindff  to  be  made  an  order,  that  unlefs  he  was  produced  in  a  month,  the  de- 
/oiumL  fcndant  fhould  by  confent  be  at  liberty  to  fign  a  non  pros  ( i ).    He 


(i)    But  the  court   will    not  ment  of  the  a£lion.     Shimdler  smd 

compel  the  attorney  to  give  the  Roberts^    Barnes    126.     H—per  v. 

defendant    an    account    of    the  Hnrcourt^  H.  Black.  $^4,.  trnd  lide 

pjaintiffif  the  application  is  not  Bracehj  v.  Daliw,  pcfi*  705. 


made  foon  after  the  commence- 


did 


Michaelmas  Term  7  Geo.  40a 

did  not  produce  him,  and  the  non  pros,  was  (igned:  and  upon  an 
affidavit,  that  we  could  find  no  fuch  man  as  the  plaintiff,  the 
court  on  my  motion  made  a  rule  upon  the  attorney  to  pay  the 
cofts  J  and  afterwards  upon  an  aflidavit  that  they  were  demanded 
and  unpaid,  I  moved  for  an  atttachment  againft  him,  which  was 
ordered  accordingly. 


Between  the  Parifhcs  of  Barleycroft  and  Coleoverton  in  com* 

Rutland. 

ORDER  of  removal  from  J?,  to  C  reciting  that  the  party  Whcreacei^ 
had  fifteen  years  fince  come  with  a  certificate  allowed  ac-  r"*!"^*? 
cording  to  the   aft  of  Parliament  from  C.  to  B.  and  being  now  ne*e<u  TOadjndi! 
aftually  chargeable,  they  fend  him  back  to  C  cation  ofhii  not 

gaining  a  fettle . 

This  was  moved  to  be  quaflied:  i.  Becaufe  they  do  not  fay  ihyi  and  if  it 
that  during  the  fifteen  years  he  gained  no  fettlement  in  J?,  for  a  •??««»  «ke  oer- 
certificate-man  may  gain  a  fettlement  as  well  as  any  other.     Bed  \^S!vt^owtti^ 
non  allocatur  J  for  all  that  is  necefTary  to  be  fhewn  is  the  certificate,  chat  fuppiiet  the 
and  that  the  party  is  chargeable,  and  the  length  of  time  makes  ^*!!i!l^!]l!["^ 
no  difference.  "  attetown- 

Second  exception.  It  is  not  faid  the  certificate  was  attefted, 
but  only  that  it  was  allowed.  Sed  per  curiam ^  The  atteflation  is 
by  the  ftatute  made  previous  to  the  allowance,  and  therefore 
when  they  fay  it  was  allowed  according  to  the  aft  of  Parliament, 
we  muft  intend  it  was  attefled^  for  otherwife  it  could  not  be  (b 
allowed.     The  order  was  confirmed. 


Reeve  verfus  Trindal. 

ON  the  trial  of  the  appeal  there  were  two  iflues.     The  .firft  DciTctdant  In 
as  to  a  plea  in  abatement,  where  the  defendant  pleaded  that  ^^^^^J^i^ 
he  Was  not  a  labourer  according  to  the  addition  of  the  writ,  but  a  bailed  after  con- 
barber  chirurgeon  j  which  was  found  with  the  defendant.     The  ^»^»on»  without 
fecond  was  upon  his  plea  over  to  the  felony  where  the  jury  found  ^i^^^    *'" 
^him  guilty  of  the  murder.     And  what  would  be  the  confequence  Comjrni  157. 
upon  thefe  two  verdifts,  was  a  point  to  have  been  argued  in  S.C.btttadif* 
court.     But  neither  fide  bringing  it  on  for  near  three  years,  the    p  #^    \ 
defendant  now  moved  to  be  bailed,  and  the  appellant  faid  he  did    ^     ^°^  ** 
not  oppofe  it.   Sed  per  curiam^  We  cannot  do  it :  he  is  convifted 
of  murder,  and  therefore  we  cannot  bail  him,  unlefs  the  appellant 
will  aftually  confcnt  -,  which  he  refufing  to  do,  the  defendant 
was  remanded* 
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Gaily  verfiis  Serjeant  Selby.     In  Cane, 

In  equit)-  the  IT-'Y  is  a  rule  in  equity^  that  though  in  the  cafe  of  a  mortgage  iti 
J^nu^to^^lmng,  JL  fcc  thc  Ic^al  right  of  prefentation  is  veftcJ  in  the  mortgagee; 
s.  C.  Cwnyn*  yet  they  will  interrupt  that  prefentation,  and  compel  the  ordinary 
343*  to  inilitute  the  clerk  of  the  mortgagor  any  time  before  foredo* 

fure;  it  not  being  any  part  of  the  profits  of  tlie  eftate.     2  Vtm. 

401(1). 


(1)  Attorney  Gif/trai  v.  Hrjkfth,  ihortgagee  and  his  prefentee  for 

2    Fan,   549.      Free,   in    Chanc.  the  purpofe  of  interrupting  the 

214.  S.C.     Joryw.Coxy  Pitc,  in  prefentationy    muft    be    broaghc 

Cbanc,  71.  In  Kenjeys,  Langham^  within  fix  months^  in  the  fame 

Caj\  temp.    Talb,    144.     Gardintr  manner  zi  ^  auare  intp^dit.     Gat' 

V.    Griffith^    2    P,    Wmt*    403.  dimr  v.  Griffith^  2  Pn  H''ms.  462. 

Maektnzie  v.    Robin/on^     5    Atk,  Botikrs.  Allingttm^  3^/^.458. 
559.      fiut  the   bill  againil  the 


Heath  verfus  Pcrcival.     In  Cane. 

A.  4nd  ^.  agree  rT^  H  E  defendant's  teftator  was  partner  with  Sir  Stephai 
on  breaking  up  Jj^  Rvatici  \  and  upon  breaking  up  the  partnerfhip  it  was 
t^Kc  jl/int  bond"  agreed  between  them,  that  u II  joint  bonds  by  them  entered  into 
(hall  be  paid  by  ihould  be  difchargcd  by  Sir  Stephen  onlv'^  who  had  an  allowance 

m»dc  for  thc 

purrofe.  i/.  an  The  plaintiff  was  a  bond  creditor  of  thc  partners,  and  fomc 
bondrknowbg  ^^"^^  after  the  diflblution  of  the  partnerfliip  applied  himfclf  toSir 
of  this,  agrees  Stephen  Evatice  for  the  money  \  upon  which  they  two  came  to  an 
bo  dAaifb^^*^  agreement,  tlxat  the  bond,  whidi  before  carried  5/.  per.  cent* 
an  imrcafe  of  iliould  for  tlic  futurc  ftand  out  at  6  /.  per  cent,  and  fomc  intcieft 
J  per  uni.  in-     at  tlic  ratc  of  6  /.  per  cent,  was  paid  according y, 

tcrcft.     Many  ^  ^  * 

having  failcdi  Thus  it  ftood  whcn  Sir  Stephen  Evatice  broke,  againft  whom 

//.brings his  bill  there  was  a  commiflion  of  bankruptcy,  and  the  plaintiff  came  in 
cutor  o/^!  to'"  *"^  had  his  dividend  5  and  now  brings  his  bill  againft  the  dc- 
compel  him  to  fendant,  who  is  the  fur^nving  executor  of  the  other  partner^  to 
redeem  the        difcovcr  affcts,  and  compel  him  to  redeem  tlie  bond. 

boHii,  tnd  held  '  * 

that  Ue  iholl  re. 

cover.  I  wui.  The  defendant  by  his  anfwer  confeffes  affets,  but  relics  on  the 
a  ?  C^* Ab  "o^^^'^^y  ^f  ^^  diffolution  of  the  partnerfliip,  and  the  agreement 
i67.pl.  t4. 630!  as  to  bond  creditors,  of  \fc'hich  the  proofs  had  affeclcd  the  plain- 
pi.  J,  s.  C.  tiff  with  notice,  and  that  his  coiping  aften^ards  to  an  agreement 
witli  Sir  Stephen  Evance  to  let  the  bond  itand  out  on  the  ddv;xnce 
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of  f  /.  pcy^ent.  and  taking  his  dividend  on  the  cohrniifllon,  were  z 
it  rong  evidence  of  the  plaintiff's  difcharging  his  teftator ;  and  that 
it  was  his  own  laches  not  to  take  his  money,  Sir  Stephen  having 
continued  to  pay  for  many  years  after  the  partnerfliip  expired. 

Lord  Chancellor*  Both  parties  being  now  before  the  court,  and 
no  difpute  as  to  the  bond  or  aflcts  \  I  think  proper  to  retain  the 
bill,  without  fending  them  to  law.  As  to  the  agreement  between 
Sir  Stephen  Evance  and  the  defendant's  teftator,  that  was  res  inter 
alios  aBa^  which  ought  not  to  prejudice  the  plaintiff,  as  it  Will  do 
if  it  be  of  any  avail,  becaufe  il  tends  to  leflen  his  fccurity.  I  do 
not  think  the  fubfequent  agreement  for  i  /•  per  cent,  advance  has 
altered  the  cafe,  for  the  other  partner  might  notwithftanding 
have  come  in  and  been  difchargod  on  paying  the  principal  and  in«> 
cereft  at  5  /.  per  cent.  Neither  does  die  plaintiff's  taking  a  div!.> 
vend  prejudice  his  right  at  all«  for  that  was  an  advantage  to  the 
iiefendant,  by  leffening  tlie  debt,  fp  that  now  he  will  have  an  ;il* 
lowance  for  what  tlie  plaintiff  received  upon  tLe  dividend  (i)> 

Let  the  Mafter  take  an  account  of  what  is  due  for  principal 
and  inierefl:  at  the  rate  of  5  /•  per  cent,  and  q\\  payment  of  that» 
iet  tlie  bond  be  delivered  up,  deducting  the  money  already  i^^ 
ceived  upon  the  dividend. 


(l)  Videja^wnh  v.  HarwooJ,  2  Fef.  26 J. 


Leighton  verfus  Lelghton.     Ibid. 

AFTER  two  verdifts  on  trials  at  bar  in  favour  of  the  plain»  Perpetual  la- 
tiff 's  title  a  perpetual   injunction  was  decreed,  according  jundioagraotc4 
the  cafe  of  Lord  Bath  v.  Shrivin  in  the  Houfe   of  Lords  {a)',  "f^l'J^^  ^"^ 
which  pradice  was  introduced  that  the  right  might  be  quieted  in  1  wiii.  Rep, 
ejeflments,  (where  at  law  the  party  is  always  at  liberty  to  bring  ^7^- 
a  new  one)  as  it  was  in  real  actions  where  the  vcrdidi  was  final.  \^^'  Pvl.Ca. 
And  this  was  afErmed  in  the  Houfe  of  Lords  ( i ).  2  £q.  Ca.  Abr* 

523.€a.4.S.C, 

N.  B.  There  had  been  feveral  country  verdids  to  the  con-  q]^  \^^y 

traiy,  but  the  trials  at  bar  were  laft.  Prec.  ic  Chanc 

a6i. 
^     Oilb.  Eq.  Rcf» 

».  s.  c# 

(0  Bcref90t  V,  Frj^  Bunb.  I5S.  $.  P. 
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Domixius  Rex  verfus  Drew. 

ff^^  arttn.  T^EFEND  ANT  came  up  on  a  habeas  corpus  from  the  Savoj^ 
\  3  to  which  it  was  returned,  that  for  fevcral  years  laft  pad  the 
Afritan  company  have  been  a  body  corporate,  and  retained  the 
defendant  in  their  fervice,  and  fent  him  to  the  Sa^o&y^  to  be  pro- 
vided with  neceflaries,  till  he  ihould  embark  for  Africa^  et  hac  efi 
caufa^  iic.  The  court  difcharged  the  defendant  for  the  infuffi- 
ciency  of  the  return,  and  ordered  an  information  againft  the  co- 
lonel who  lifted  the  men,  and  the  keepers  of  the  Savoy. 

r  405  3  Poultney  verf.  Holmes. 

At  NiC'  Prius  in  Middlefex.    B.  R. 

Ifiht  lefleerc-  ^TT^  H  E  defendant  having  a  term  for  years,  whereof  one  year 
fcnret  the  rent  *^  and  three  quarters  was  to  come,  agrees  with  the  plaintiff, 
™"ng  ow"  it  ^^'^^  ^^  ^om\A  have  the  prcmiffes  for  the  remainder  of  the  term, 
uan  under-  P^y^ng  to  the  defendant  the  fame  rent  as  was  referved  upon  the 
ieafe,andnotaii  original  Icafc.  The  plaintiff  took  pofTeflion,  and  now  brings  trcf- 
^SJh 'he'partt  P^^s  againft  the  defendant  for  re-entry. 

with  the  whole 

^^^Lrd  R  '^  ^^  objefted,  that  this  amounted  to  an  aiGgnment  of  the 

^«r  aym.  ^^^^^^  ^^^^  ^^^  therefore  void  by  the  (tatute  of  Frauds  and  Pcr- 

juries  (tf),  not  being  in  writing;  to  which  we  who  were  for 
«•  3*V  *»*  *>  3*  ^^  plaintiff  anfwered,  that  it  muft  be  taken  as  a  leafe,  and  not 
as  an  aiGgnment,  becaufe  the  refervation  was  to  the  leffee,  and  not 
to  the  original  lefTor  (i ),  and  the  leffee  might  maintain  debt  for 
rent  upon  it,  though  he  could  not  diftrain  for  want  of  a  rever- 
fion ;  and  of  this  opinion  was  the  Chief  Juflice,  and  my  client 
obtained  a  verdidl. 


( I )  This  reafon  fccms  over-  ^r,  J .  *'  That  what  cannot  be  fup- 

ruled  in  Palmer  v.  EdwarJs,  B,  ported  as  an  afCgnmenc  ihali  be 

R.  E,   24    Gio»  3.     Doug.   186.  good  as  an  under-lcafe  agaiait 

n.  [t  59.]  and  the  true  ground  the  party  granting  it,** 
of  the  prefent  cafe  given  by  Bui- 

Dominus  Rex  verf.  Pattle.     Ibid. 

What  a  cottifc  HT^  H  E  defendant  being  owner  of  fcveral  houfes  in  St.  Cathie 
tttte^3*i^i^.^"  X  rinisy  let  the  rooms  out  to  feveral  families :  and  for  this 
€.  7.  (i)     '      was  indicted  on  the  (tatute  about  inmates^  but  the  Chief  Jufiicc 

(i)  See  this  ftat.  repealed  15  Geo.  3.  c.  32. 

ruled 
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ruled  it  not  a  cafe  within  the  ftatute,  for  the  houfe  was  not  a 

cottage,  and  all  the  new  buildings  about  town  would  be  liable  to 

the  fame  profccution,  tliere  not  being  four  acres  laid  to  any  of  As  far  as  the 

them :  and  he  held  further,  that  the  provifo  in  the  ftatute  for  J^^Xy""re' 

market  towns  would  take  in  this  cafe;  for  in  this  refpedl,  as  far  part  of  a  market 

as  the  houfcs  arc  contiguous  IVnppwg  is  part  of  the  town.  T^\}  f%^' 

feau,  held  16  of 

Campion  vcff.  Nicholas.     Ibid. 

H  E  cargo  of  the  fhip  was  loft  by  the  capture  of  a  Snvedijb  The  admiralty 
privateer,  who  carried  her  into  Gottenburghi  the  mafler  i^wforwiifcs 
(laid  there  three  months,  to  refit  the  fliip,   and  take  in  new  J^dcd  by  a fpccial 
lading ;  and  to  prevent  the  feamen  from  going  away,  he  agreed  agreement. 
to  pay  them  fo  much  per  month  whilft  they  (laid  there :  and  in 
an  aft  ion  for  this,  the  mafter  would  have  difcharged  himfelf,  on 
the  rule  that  freight  is  the  mother  of  wages,  and  that  none  are 
ever  paid  while  the  (hip  is  lading  and  unlading ;  which  the  Chief 
Jufticc  agreed  to  be  the   general  dodlrine :  but    he  held  it  not  • 
fufficient  to  controul  a  fpecial  agreement,  as  there  was  in  this 
cafe,  and  where  too  there  was  fo  long  a  ft  ay  at  Gottenburgh  {^i)^ 


[  4c6  ] 


(i)  Vtdi  Tates  V .  Holly  i   Turn  an  hoftagc  was  held  binding  on 

^^-  73*    ^Whcrc  a  (hip   being  the   owners,  although  they   had 

taken,  a  promiie  to  pay  monthly  abandoned  the  (hip   and  cargo* 

wages  to  one  of  the  Tailors  by  the  Btdler  J.  contra, 
captain  to  induce  him  to  become 

Tcflimaker  verf.  Hundred  de  Edmington  In  com*  Middlefcx. 
At  Nifi  Prius  coram  King  C.  J.  de  C.  B, 

THE  plaintifF  lived  a  mile  from  the  church,    and  going  ifpartyii  rob- 
thither  with  his  lady  in  his  coach  upon  a  Sunc!a\^  was  htd  on  a  5«m£tfjf 
robbed  ;  and  brought  his  adion  ap;ainft  the  hundred,  and  rcco-  Se  hJnd'^rcdTi'* 
vered  ;  for  the  ftatute  extends  only  to  the  cafe  of  travelling  :  but  liable. 

the  Chief  Juftice  faid,  if  they  had  been  coinii:  to  miike  vifits,  it  s.C.  Comyns 
.   ,  ^  ,       •' ,  1  •/•    /    %  o       ci  7         345,  moic  full. 

might  have  been  otherwile  {i ).  ^^ 


(i)  This  cafe  srofe  upon  the  the  robScry,  £:^f.  and  bfin^ 
conrtrudion  of  29  Car.  2.  <r.  7.  afterwards  moved  in  C,  B.  the 
whichenads,  that  if  any  travelling  other  Judges  aorc^d  in  opinion 
on  the  Lord's  Jay  be  robbed,  the  wlili  the  Chi:l  j'uiticie.  Ccn.  34. 'i, 
hundred  fliall  no:  be  ^harg^d  for 

Vol.  I.  F  f 
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fur  llockt  the 
pyirty  who  has 
the  differoirce  in 
his  binds  is  re- 
ceiver of  frt 
much  to  the 
other's    ufc. 
-Sei.  Caf.  £vid. 
66b 


Dutch  vcrf.  Warren^ 

Ai  Guiklhall,  coram  Prafty  C.  J» 

CASE  for  money  had  and  received  to  the  plaintiff's  ufc. 
The  cafe  was,  the  plaintiff  paid  money  on  a  promife  to 
transfer  ftock  at  a  future  day,  which  not  being  done  die  plaintiff 
brought  this  aclion.  At  tlie  trial  the  doubt  was,  whether  the 
plaintiff  had  brai:ij;ht  a  proper  aftion,  bccaufe  at  the  time  this 
money*  was  paid,  the  plaintiff  never  intended  to  have  it  again ; 
and  the  promife  to  transfer  the  (lock  was  a  fulBcicnt  confidcration 
for  his  partiifg  with  the  money.  The  Chief  Juftiec  diredied,  the 
court  (hould  b^  moved ;  and  they  were  all  of  opiniton,  that  the 
adlion  was  well  brought ;  not  for  tlie  whole  ntoircy  paid,  but  the 
damages  in  not  transferring  the  llock  at  that  time,  which  was  » 
lofs  to  the  plaintiff,  and  an  advantage  to  the  defendant,  who  wae 
tcceiver  of  the  difference  money  to  the  ufe  of  the  plaintiff  ( i  )• 


(i)  Sec  this  cafe  more  accu- 
rately reported  by  Lord  Man;fLld 
C.   J.      2    Burr      ion.      The 

action ycr  monc/  ha<i  and  reidved  is 
governed  entirely  by  principles  of 
equity,  both  in  its  form  and  /«/;. 
fianct.  By  its  form  the  plain- 
tiff enjoys  the  advantage  of  be- 
ing relieved  from  the  necelliiy 
of  llating  the  fpccial  circu»nllan- 
ces  npon  which  his  claim  is 
foi^ndcd.  Dut  the  court  takes  care 
that  this  generality  of  the  count 
ih.iil  newr  b«  ii>r;R*d  to  ihe  pre 
judjoe  of  the  dercnJ;inr.  it  will 
not  \\v.  tlieielore  wlxre  it  vvOulJ 
throwilicLur-.hi-n  t-Mprcial  plcad- 
ir.rr  frim  t::c  plu'rt'iir'  up(in  the 
c!(;teriJ.  mr,  or  wni-rv  ir  wt^u  u  fub- 
y"i\  hin  lo  uMcerciJin'y  ns  to  the 
paint  to  which  ho  IliOuId  dircd 
hs  ^'tliicc  ;  or  whcr-:  it  would 
n\*ncij  ly^ii  c^i^  :-iJ-'"-'^l  form*,  or 
r:!vr\;l*  }ro<!.Kc  ir.c:)nvv.T)icncc 
rpr.n  rriiuiplts  of  ic;;il  policy. 
T  hu^  i  will  no:  lie  uIj-tc  ;i  ri^'lic 
r't<(>:;i!ion  mull  hf  iritd  by  it. 
L  h.i.i   V.    Uo'cr^   i.-zf  •.  ^.  14.  or 

\\\C  WMT.WV.W    o:    a:i    ".;  /iJ.    trier 

V.  h  iJJ,  i'J.  &i,-5.     Of  UK  nghii 
I 


of  a  third  pcrfon  to  a  quit  rent. 
Sii.^rr  V.  Evansy  4  Burr,  1934. 
Bull.  L.  iV.  /*.  133.  or  to  the  ufc. 
StafliJiJtl  V,  Tiwd,  Tritt,  27  Gr9. 
a.  cof .  Lcc,  C.  J.  Bull.  L.  N.  P. 
But  the  co*jrt4  have  gone  furtl^er, 
fof  cveiv  wl>ere  the  plaiotiff 
would,  IB- general,  be  entitled  to 
recover  his  demand  upoa  that 
count,  yet  he  (hall  not  be  per- 
mitted to  do  fo  if  the  defendant 
is  warranted  in  conceiving  t!iat 
he  came  to  trial  upon  another 
ground,  and  the  former  has  not 
given  notice  that  he  meant  to  rely 
upon  it.  In  Mortimer  v.  Stcvmi^ 
Cc^ji'p,  807.^  Loft^champ  v.  Kenny, 
Djug*  138.  Tozcirs  v^  Bamt,  I 
Tc'ttn  Rtp.iT,^,  '1  he  substanch 
and  principle  of  the  adion  is,  that 
the  dcfenaant  having  received  a 
film  of  money  belonging  to  the 
plaintiff,  which  he  ought,  by  the 
ties  of  jullice  and  equity,  to  re- 
fund, it  ne  h;is  not  made  an  ex- 
preb  pmiiiile  to  iht  purpole,  the 
Ijw  im^  lies  one  from  him  to 
^^o  lo.  1  he  ecnfioeiation  ufion 
\v tilth  t-':s  prcm'-Jt' is  i/tipL'eJ  miili 
Ciilicr  bw*  mstLcy  actually  re 
ceiveJ, 
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teived,  or  fomething  which  has  been- con- 
verted by  the  defendant  into  money. 
nightingale  v.  Divi/me^  5  Burr.  2582. 
2  Black,  Rep.  684.  S.  C.  J/rael  v.  Doug- 
lafs^  2  H,  Black.  239.  Leery  v.  Goo^ffon^ 
4  Tefm  Rrp.  687.  and  fee  the  dillin^Hon 
taken  U.  between  that  cafe  and  Lo'ig^ 
champ  V,  Kinuyy  DougL  23.  per  Lord  Ken- 
yan C)\,].  To  this  confideration  the 
plaintifFmufl  make  out  an  equitable  title. 
He  cannot  therefore  recover  more  than 
the  fum  he  has  paid,  and  he  Oiall  obtain 
only  the  difference  between  the  whole,  and 
fu^n  part  of  it  as  the  defendant  is  entitled 
in  confcience  to  retain.  Pet  Lord  Man/" 
fitU^  2  Burr.  1011.  Dale  v.  iiollet^  4  Burr, 
2133.  Neither  can  he  recover  an  exor- 
bitant or  unjull  demand  under  it.  Plumb 
V.  Carter ^  Coivp,  1 16.  Je/Ion  v.  Brookes ^ 
ib,  723.  Stotejlury  v.  Smithy  2  Burr.  924. 
The  defendant  has  received  this  confider- 
ation in  one  of  the  thkeb  following 
ways.  FIRST,  ivitljcut  any  agreement  be- 
tiueen  him  and  tbt!  plaintiff  to  ih  fomc thing 
in  return  fir  it.  Under  this  head  the  fol- 
lowing cafes  in  which  this  aclion  has  been 
held  to  lie  may  be  arranged.  Where  it 
is  brought  to  recover  back  money  received 
by  virtue  of  the  judgment  of  an  inferior 
court,  which  ha^  no  power  to  hear  the 
equitable  defence  of  the  payer.  Mufes  v. 
Macferlan,  2  Burr,  1005.  Or  in  confe- 
quence  of  fraud  or  impofition,  ib,  1012. 
Thomas  V.  IFhip,  BuU.  N.  P,  130.  Sel. 
Ca/,ofEvi,  2  1.  Burrough\,  ii tinner y  5 
Burr,  26^g.  Or  through  miftake,  Tomkins 
V.  Bernetf  l  Salk.  22.  Farmer  v,  Arundcll,z 
Black.  Rep.  824.  Bulhr  v.  Harrijont  Co^.vp. 
565.  Bize  V.  Ditka/on,  I  Ihm  Rep,  285. 
Or  in  purfuance  of  a  void  authority. 
Whcrhcr  judicial  or  ctherwife.  Sir  R. 
Ne^^u/i^ate  v.  Da'vy^  I  L.f.  Roym.  742. 
Hall  V.  Campbell^  Cow.  204.  Stevrnjon  v, 
Mortimer,  ib.  805.  Kitchen  et  al^  affignces 
V.  Campbell,  Bud,  L,  N.P.I  ^i.  3  ini/, 
304.  2  Black.  Rep,  827.  S,  C.  Ft l* ham 
V.  Terry,  B,  R.  E,  l^  Geo.  t.  Bull.  L. 
N.  P.  131.  Coov/.  419  S.C.  Clarke  V. 
Shee,  CozL'p,  197.  Rvbinjhn  v.  Eaton ,  l 
Term  Rep.  59.  King  v.  Lcith,  2  Tarn 
R^p.  141.  Jnis  v.  Stukely,  2  Mod. 
260.  Hotvard  v.  //'^W,  2  Show.  23. 
Hafer  v.  IFallis,  I  Salk,  28.  1 1  Mod.  1 47. 
S,  C\  Hunter  v.  Potts^  4  Term  Rip,  1B2. 
Vol.  I.  »  F 


Sill  V.  fTor/kmck,  1  H.  Slack.  665.  SiJ 
itide  Mead  v.  Death,  I  Ld.  Retym.  742, 
Or  by  extortion  or  oppreflion.  4flley  y. 
ReynoldSy  foft,  9 1 5.  /k'/'/rg-  V.  WilfiH^  4 
r/;7«/2r/>.  487.  OR  SECONDLY,  he 
has  received  it  in  confequence  of  em  agree*' 
ment  to  do  fomething  illegal^  or  contrary  to 
the  policy  tfa  particular  Una :  Bat  here  this 
didindion  is  to  be  taken ;  that  though  it 
is  in  general  neceflary  that  the  plain  tiff  to 
entitle  himfelf  to  fucceed,  (hould  make 
out  a  pure  and  equitable  title,  and  not* 
withllanding  there  is  in  all  thefe  cafes  a 
degree  of  delinquency  on  the  fide  of  the 
payer,  yet  where  either  from  principles 
of  policy  to  prevent  the  commiflion  of 
crimes,  or  the  evafion  of  a  ftatute ;  or 
where,  from  the  fituation  of  the  parties, 
the  law  coniiders  the  plaintiff  as  liable 
toopprefTion,  and  has  made  the  agree« 
ment  void  for  his  prote&ioa,  there  he 
may  recover.  Thus  money  given  by  a 
prifoner  to  be  dillributed  in  bribes  for 
his  acquittal,  may  be  recovered,  though 
riiftributcd.  ffllkinjon  v.  Kitchin,  \  Lord 
Raym.  89.  Per  Lord  Thurlcw  C.  in  AT/- 
*uille  V.  fnikinjbn^  I  Bfo.  Chan,  Ca.  547. 
So  if  given  to  fign  a  bankrupt's  ceriifi- 
cate,  whether  given  by  himfelf,  a  relation 
or  friend.  Jones  v.  Barkley,  Doug.  695. 
n.  [3]  Smith  v.  Bromley^  ib.  696.  Cock* 
Jhjtt  v.  Benrnt,  2  Term  Rep.  763.  Neroi 
v.  fTallace,  3  Term  Rep.  ij.  So  if  paid 
for  an  infurancc  in  the  lottery,  Jaques  v. 
Golightly,  2  Black,  Rep.  1073.  Clark  v. 
Shee,  Cowp.  197.  Broraining  v.  Moiris. 
ib.  790.  Jaques  v.  IVuhy,  H.  Black.  Rep. 
.65.  But  on  the  other  hand  where  the  \^w 
coniiders  the  contrading  parties  as  eqoal 
delinquents,  or  that  it  is  contrary  to  the 
principle  of  policy  already  dated,  that 
the  payer  (hall  receive  back  his  money, 
then  he  (hall  not  be  permitted  to  recover. 
The  defendant  therefore  keeps  the  mo^* 
ney,  not  becaufe  he  is  intitled  in  confci- 
ence to  retain,  but  becaufe  the  plaintiff 
cannot  make  outa  confcientious  claim  to 
recover.  Tomkins  v.  Be  met.  Salk,  a  a. 
B'Otivning  v.  Morris,  ut  fupra.  If ^ ebb  r. 
Bijhop  cor.  Reynolds  C.  B.  Bull.  L.  N^ 
P.  132.  Lowry  V.  Bourdieu^  Ooug. 
468.  jindree  v.  Fletcher,  3  Term  Rep. 
266.     OR  THIRDLY,  He  has  received 

si 
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//  ff/o;j  an  agreement  to  do  fomcthing  in  itfelf 
h^alf  but  either  from  the  things  hna,*ing 
prcvioujiy  happened ^  or  fame  other  ch  aimjiance 
nvhieh  reudos  the  agreement  a  nullity  from 
the  beginning  the  party  be:omes  tut  it  led  tore- 
eovtr  his  ctmfidtration,  Steverfon  v.  Snoiv^ 
3  Burr.  1237.  Martin  v.  Sitzvel/,  Show. 
136.  Shove  w,  H'ebb,  I  Tenii  Rep.  j^z. 
Or  elfe  the  defendant  by  a  refufal  to  execute^ 
Qr  by  a  complete  and  felfe-vident  inability 
to  perform y  or  by  a  fraudulent  execution  he 
has  given  the  plaintiff  an  option  to  dij affirm 
the  coniraSli  and  reenter  the  covfideration  he 
hds  paid  for  it  in  the  fime  mnnner  as  if  it 
had  never  exified.  This  was  pe^milt^d 
perhaps  upoH  the  principle  chac  the 
defendant  having^  by  his  fraud,  (liewn 
that  he  had  originally  no  intention  cf 
entering  into  a  fair  agreemcnr,  it  would 
be  extremely  hard  not  to  give  the  plain- 
tiff a  right  to  annul  or  confirm  i:,  as 
ihould  appear  to  him  mod  for  his  own 
convenience.  Fide  Dutch  v.  Pfarren^fupra. 
Anon  pofl.  407.  A7ton.  Bull.  L.N.  P.  131. 
Sel.  Caf  ofEvid.  69,70.  To-ivers  v.  Barret ^ 
I  Term  Rep,  1^3.  But  then  the  contratl 
muH  be  totally  refcinded^and  appear  un- 
executed jn  every  part  at  the  time  of 
bringing  the  a<^hon  ;  fince  otherwife,  the 
conirad  is  afiir'med   by    the    plaintiff's 


h^ing  received  part  of  that  equivalent 
for  which  he  paid  his  coniideration,  and 
it  is  then  reduced  to  a  mere  queilion  of 
damages  proportionate  to  the  extent  to 
which  it  remains  unperformed,  f^ide  We^- 
on  V.  Do-wnes,  Doug.  23.  and  fee  the  dif- 
tindions  taken  in  Tonvers  v.  Barret,  ut 
fupra^  and  in  Firlder  v.  Star  kin,  1  H. 
Black,  19.  As  the  plaintiff  mull  make 
out  an  equitable  title  to  recover,  fo  the 
defendant  may  repel  it  by  any  circum- 
ftances  which  will,  in  equity,  conflitute 
a  defence.  As  that  he  h  intitled  to  re- 
tain it  in  confcience,  though  he  could 
not  recover  it  in  law.  See  the  initances 
put  in  Mfesv.  Macfnlan^  2  Burr.  1012. 
Farmer  v.  JruJidcll,  2  Black.  Rep.  824. 
/*!uNt  V.  Stckes,  4  Term  Rrp.  561.  So 
alio  if  he  has  received  it  in  right  cf  a 
third  perfon  to  whom  he  has  paid  it  over, 
not  having  had  notice  of  tlie  plaintiff's 
equity,  l^ojid.  v.  Undtr-Lvood,  2  Ld.  Raym, 
1210.  jfacobs  V.  yi/Ien.  Salk.  27.  contra. 
Sfh/Jtr  V,  Evrtn.r,  4  /^«//-.^  19H4.  Jfhit' 
bit:ad  \.  Bro:!jj,2ttk,  Cozcp.  bg.  Hall  v. 
Qimpbf  I,  ib.  203.  Siratton  v.  Ra.^.aU  2 
Ttrm  Rep.  360.  Co-ton  v.  Toitrland,  5 
Trim  Rrp.  405.  j-lllcn  v.  Dunda^,  3  Irrm 
Rrp.  125.  Secalfo  ^^//^''  v.  h'  nlliy^  iiaU. 
20.      Ilt'ffey}/,  Fidal^    12  Mod.  324. 


Whert  ball  are 
•bilged  10  give 
evidence  a>id 
where  not* 


Hawkins  verf's  Perkins, 
yf/  Guildhall  coram  Pratt  C.  J. 

CASE  upon  ;i  note.  The  phiintitf' called  one  of  the  de- 
fendant's bail  to  prove  the  hand  ;  and  whether  he  was 
bound  to  give  evidence  was  the  qucflion.  The  Chief  Jullicc 
fiiid,  if  lie  M-as  a  fuhfcribing  witnefs,  he  wcnKi  oblige  him  (i) 
but  othcrwilc  he  would  leave  him  to  his  liberty. 


(1)  S.  P.   In   (he  cafe  of  an   attorney  for  the  defendant.     Dot  v. 
'Andre\us,  dnvp.  845. 


■ [   407    ] 

Where  money  Is 
paifi,  and  the 
thing  conira^ed 
tor  no:.iclivci 


Anonymous, 
Coram  King  C.  J.  at  Guildhall. 


A  Man  paid  money  on  a  contraft  for  the  old  flock  of  a  corn- 
ed i  i-  mmc-  ^^"'^'  ^"^  ^^^  ^^^^"^  ^^^^  ^""^  ^^  '"""^'  ^*^^^s  in  the  addi- 
^cVivu  whii'     ^*^"-*  ^^^c*^-     Upon  this  ilie  other  brings  his  adion  for  the  mo- 


Kfe 
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ney,  as  fo  much  money  had  and  received  to  his  life.  And  the 
Chief  Juftice  held,  it  wcil  lay,  becaufc  the  thing  contrafted  for 
was  not  delivered  :  he  faid  it  would  have  been  oiherwife,  if  the 
thing  contrafted  for  had  been  delivered,  though  to  a  lefs  va- 
lue (i). 

( I )  Fiiii  Dutch  V.  ff^arrerty  antt  406.  Titwas  v.  Barret^  I  Term  Rc/>.  1 33. 


Anonymous.    In  Cane. 

^  Makes  his  will,  and  dcvifes  300/.  to  his  daughter,  pro-  ManiajeportioD 
•^«   vided  {he  married  with  the  confent  of  her  mother,  odier-  J^"^^*^^"*^* 
wife  only  200  /.   After  this   in  his  own  life  he  marries  her  and 
gave  200  /.  with  her,    .  And  this  was  held  a  revocation  of  the 
devifc,  fo  as  to  deprive  her  of  the  other  100/.  (i). 


(1)  FlJe  Scot  ton  v.  Scotton,  ante  235.  and  the  ca(es  cited  in  the  note. 

Rex  verf.  Major'  ct  Jurat'  de  Dover. 

IkjfANDAMUS  tejl*!  14th  of  November  ^  returnable  28  th,  How  many  days 
-^^  was  moved  to  be  fuperfeded,  for  want  of  fifteen  days  be-  ^l^'^t^^n^ 
tween  the  tejle  and  return :  upon  this  the  practice  was  inquired  t^t  ana  retura 
into,  and  agreed  to  be,  and  fettled  accordingly,  that  where  the  ?J^*  *»**'***'' 
party  lives  forty  miles  from  London^  there  muil  be  fourteen  days,  ^^,'^^  but  the' 
otherwife  only  eight  days,  and  that  one  is  to  be  taken  inclulive  rule  of  that  cafe 
and  the  other  exclufive  ;  fo  that  a  writ  teJle  14th  may  be  return-  ^^  produced, 

,  ,       ,  -  ,  '  J         -^  i  and  It  appeared 

able  the  2  8  th,  to  be  fourteen 

and  not  fiheen, 
as  expreffed  in  the  report*  It  had  indeed  the  words  ad,  mir.us^  but  yet  held,  one  (hould  be  inclulive  and 
the  other  ezcluiive. 


Williams  verf.  Fowler. 

Mich.  6  Geo.  rot.  113. 

RROR  of  a  judgment  in  C  B.  in  an   aftion  upon  the  Plcabyanadmi- 

cafe  againft  the  defendant  as  adminiftrator  of  J.  S.  for  "Stt!ii^n! 

work  and  labour   done  in  the  intcllate's  time  :  tlie  defendant  debted  to  jl.fir 

g09ds  fold  »nd  di' 
Jiveredf  who  impleaded  him  in  a  ^plea  of  debt  fcr    money  lenty  and  obt^uned  judgment*   and  that  he 
hath  not  affets  ultra f  is  well  enough ;  tor  he  need  not  hive  fet  torch  the  confideration  of  the  judgment 
and  if  it  were  an  erroneous  judgment,  ftill  it  would  be  a  bar,  for  ail  that  the  court  has  to  look  to  ia 
Uu.  it  \i  not  frauduleat* 

F  f  3  ,  pleads, 


E 
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pleads,  that  tlic  mtcftate  in  his  life  was  imlehted  Id  j1.  J5.  in  21  /. 
for  goods  fold  and  delivered,  and  neglefling  to  pay  in  his  life, 
the  faid  ^.  B.  Michc'i.nnx  5  d'o.  impleaded  ihc  defendant  as 
admininrati-  i.:  placito  dtbiti  fuper  mutu  it\  ialiterqiie  procejfum  fuit^ 
•  that  jiu;j;iv.ciit  w-s  given  for  the  plaintiff.  Then  he  pleads 
anorhe-jui-  lUiK  f^v  r:  dtutof  the  fame  nature,  and  recovered  in 
thefd:Ti(L  mai.ner.  ;..;  .  .  hirdwiiiv'^  \v:'s  f)!-  money  lent ;  and  a 
fourth  like  \\iZ  rwo  f.if:  .  ::en  he  avers  ;hat  all  thcfe  were  for 
good  and  juft  debts,  and  r'  -;r  li?  has  adminiilred  all  the  goods  to 
1 00  J.  which  arc  liable  to  thefejj.i^nicnts.  And  hath  not  affcts 
ultra. 

D  murrer  inde  et  juf  pro,  defcndente^  after  two  folemn   argu- 
ments in  C   B.  ubi  ititratur^  HiL  5  Geo*  rot.  158^.  and  Crror 

^)n..-"iit  in  this  court. 

Rc:ve  pro  ^uer\  Though  the  debts  are  averred  to  be  true,  yet 
bcin,,  recovered  in  improper  aftions,  they  can  be  no  bar  to  us. 
T'lc  debts  are  ilill  fubfifting  as  debts  .Upon  fimple  contraft,  and 
fo  urc  not  pleadable  to  us.  The  adminiftrattr  v  lit  fliould  be  fued 
in  an  a£lion  for  goods  fold  and  delivered,  could  never  plead 
thefe  judgments  (which  are  in  aftions  of  debt)  in  bar.  In  i 
Vent.  198.  (ijfnmpjtt  againft  an  executor,  he  pleads  four  judg- 
ments, one  whereof  was  in  an  aftion  of  debt  for  a  principal  fumr 
;ind  intcre^l  borrowed  by  the  teftatorj  and  on  demu.-rer  it  \\'as 
adjudged  for  the  plaintiff,  becaufe  no  a^fliou  of  debt  lay  for  in- 
tcrcft  :  and  tliougb  the  defendant  had'  not  taken  advantage  of  it 
by  plea,  it  was  faid  no  admifhon  of  his  could  prejudice  the  other 
<;reditors.  In  the  prefent  cafe,  if  the  defendant  had  made  a  pro- 
.    .  per  defence,  the  plaintifis  could  never  have  recovered  in  thofc 

aclioiis. 

.  .  Wcar^^  cotjfra.  That  phrafe  pinch tim  dchU'i  fur  mutu.it* ^  is  not 
confined  to  money  lent  only,  as  plr.cifum  dclKti  generally  is  ;  for 
that  is  tlie  known  (icfcription  of  an  aclion  of  debt,  but  this  is  not. 
When  I  deliver  goods  and  am  not  paiil,  I  may  properly  be  faid 
to  be  a  lender  of  th'*  money  which  I  truiU  5Juppofc  the  felltrr 
lends  the  buyer  the  money  with  one  hand,  and  receives  it  with 
the  other;  furely  thjt  will  not  deprive  him  ol"  his  action  for  mo- 
ney lent.  It  mny  bt;  there  were  in  the  declarations  proper  counts 
added  to  reach  thefe  demands. 

^V'^^^t^^Zin  r>nt  \i mutur.i'*  be  inco'  'dent,  you  will  re]e<ffc  if,  as  you  do  an 
inconfiftciuyjc/^t'.Tundcr  a  V.//Vy/,  In  tliis  e:»lV  we  have  done  more 
than  we  needed,  fov  t'^icrc  was  no  occafmn  o  aver  the  recovery 
pro  veto  li  jtijlo  dibit o^  or  Lvcn  to  have  flicwn  how  it  accrued. 
I  Ztt'.    200.     Lut'w.  662.     The  p!aj::t;iV  nvlgiit  have  replied, 

there 
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there  was  nothing  due,  and  was  not  driven  to  his  demurrer. 
Jones  Sir  William  91,  92*  Tlic  cafe  in  Vent,  is  not  at  all  appli- 
cable, for  there  was  no  debt  which  would  be  a  lien  upon  the  exe^ 
cutor,  but  here  there  is  a  real  debt. 

One  of  thefc  judgments  is  out  of  the  exception,  the  debt  being 
for  money  lent,  and  properly  recovered,  and  that  covers  all  the 
afleCs,  and  dellroys  the  plaintiff's  adion;  for  he  muft  avoid  fo 
many  of  the  judgments,  as  that  it  will  appear  there  are  affcts, 
according  to  the  cafe  of  Dee  v.  Edgecomb  in  Vaugh*  But  here  ac- 
cording to  his  own  reckoning  he  has  avoided  but  three,  and  the 
fourth,  which  is  for  more  than  the  aflecs,  remains  unimpeached. 

It  was  argued  a  fecond  time  by  Serjeant  Comyis  for  the  plain- 
tiff, and  Serjeant  Miller  for  the  defcivdant. 

Serjeant  Comyns*  On  a  fpecial//?//^  aJfniniJlravit  (as  this  is)  the 
executor  muft  bar  us  by  good  judgments,  and  not  by  fuch  as  arc 
erroneous.  8  Co,  133.  3  Lev.  141.  9  Co.  108,  no.  b. 
Salh,  312.  Indeed  it  is  otherwife  in  cafes  where  the  adminiftrator 
might  have  pleaded  it  in  abatement,  but  this  is  not  a  mattejr 
avoidable  by  plea,  it  appearing  upon  the  face  of  the  record-  An 
aftion  of  debt  it  is  true  will  lie  upon  an  executory  promife,  but 
then  the  party  muft  declare  according  to  the  truth. 

Suppofe  in  an  afllon  for  money  lent  the  parties  had  gone  to 
iffue,  and  on  the  trial  it  had  appeared,  that  the  fame  demand  was 
the  price  of  goods  fold  and  delivered,  no  doubt  but  in  that  cafe 
the  plaintiff  would  have  been  nonfuit :'  and  here  it  will  be  the 
fame  thing,  fince  th?t  which  would  have  turned  him  round  udou 
^le  evidence,  appears  now  upon  die  record. 

There  may  be  a  great  deal  of  fraud  in  allowing  this  praftice, 
for  thefe  judgments  arc  entered  up  immediately,  pendente  lite  of 
another  perfon,  when  if  they  were  to  go  on  in  the  ordinary  way 
by  writ  of  inquiry,  that  other  perfon  perhaps  might  have  got 
judgment  firft.  And  if  thefe  judgments  arc  erroneous,  then  the 
executor  has  the  benefit  of  them  in  covering  fo  much  affcif;,  and 
may  get  rid  ofthcni  afterwards,  when  he  has  fervcd  his  turn. 

Serjeant  ^////cT  centra.,  This  15  at  ipoftbut  an  improper  r.<5\ion, 
and  the  whole  record  not  being  fet  fortli,  you  will  intvnd  there 
was  another  count  proper  to  take  in  tlie  demand.  In  thtfe  cafer. 
tlie  true  point  is,  whether  there  Ix;  a  juil  debt  or  not.  Irutic.  662. 
I  Sid,  230.  I  Kch.  808.  Vau^sh.  g.|.  i  ^i-A.  33;^,  An  erro- 
neous judgment  is  pleadable,  till  ic\\,i fed.  Cr:.  lil.  o^ii^  Sir 
W^  Jones  9 J. 

Ff4  C,J, 
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C.  y.  Both  fidf  s  have  gone  upon  begging  a  queftion,  fbf 
which  I  think  there  is  no  foundation  ;  which  is,  that  thefe  judg- 
ments are  erroneous.  For  confider,  though  the  recital  of  them 
is,  that  the  defendant  was  indebted  for  goods,  and  impleaded  in 
a  mtituatus^  yet  that  is  more  than  will  appear  upon  the  record  of 
thofe  judgments,  which  are  only  common  mutuatus^s^  The  moft 
that  the  fpecial  fetting  them  out  amounts  to  is,  to  fhew  there  was 
a  precedent  debt,  and  that  the  judgments  were  not  fraudulent  5 
and  this  is  more  than  the  pleader  needed  have  done,  for  he  might 
have  relied  upon  it,  that  there  were  fuch  judgments,  without 
fhewing  the  confideration  of  them,  the  want  of  which  (hould 
come  o:  the  other  fide,  and  be  taken  advantage  of  in  an  iflue  upon 
the  fraud.  Here  the  executor  has  done  more  than  he  was  obliged 
to  do ;  he  has  (licwn  that  there  were  fuch  judgments,  and  left  you 
fliould  think  thefe  were  demands  fet  up  on  purpofe  to  cover  the 
aflets,  he  tells  you  further  that  there  was  a  fair  and  honeft  debt 
recovered  by  them,  I  think  the  judgment  ought  to  be  affirmed. 
T'o  which  Powys  and  Fort ef cm  Juftices  agreed.  Et  per  Eyre  J. 
There  is  no  inconvenience  in  letting  executors  confefs  judgments, 
for  if  there  be  a  precedent  debt,  all  is  fair;  if  none,  the  party 
will  have  them  upon  the  fraud .  I  think  this  a  good  judgment ; 
though  if  it  were  erroneous,  it  might  be  a  bar,  for  all  wc  have  to 
look  to  is  to  fee  it  is  not  fraudulent.  Where  iriiere/f  is  damages, 
debt  will  not  lie,  but  it  is  otherwifc  where  a  ftated  intereft  is  fixed 
^i  a  ftated  rate.     The  judgment  of  C.  if.  was  affirmed. 
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\jujiiccs. 


Sir  John  Pratt,  Knt.  Lord  Chief  Jufiicc. 

Sir  Littleton  Powys,  Knt. 

Sir  Robert  Eyre,  Knt. 

Sir  John  Fortefcue  Aland,  Knt. 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Dominus  Rex  verf,  Inhabitahtes  de  Bicham. 

TH  E  feflions  fctting  out  the  fa£l  fpecially,  adjudge  the  fet-  ixecuUng  the 
tlcment  of  a  poor  perfon  to  be  at  Bicham^  becaufe  when  he  office  of  col- 
lived  in  that  parifh  he  executed  the  office  of  coUcftor  of  the  duties  Jfe?*^„°^bij^"' 
given  by  the  6  C5*  7  /F.  3.  c.  6.  on  births  and  burials.  and  burials, 

gives  a  fettle - 

Serjeant  Darnall  moved  to  quaOi  it,  becaufe  this  was  not  a  portcfc  %o^ 
parifli  office,  and  it  would  be  giving  the  commiffioners  (who  are  Foley  133, 
to  appoint  the  colleflors)  a  power  to  bring  what  charge  they  ^"  **y^"*» 
would  upon  the   parifti :  befides,  it  was  not  ftated  in  the  order,  piT^^j*  st'c. 
that  this  was  an  annual  office,  as  it  mud  be  to  give  a  fettlement 
within  the  exprcfs  words  of  3  fsT  4  ^.  iff  M.  f .  1 1 . 

Reeve  contra j  cited  the  cafe,  Hil.  9  Ann,  between  the pari/hes  of  %  j  s^flr.  C«. 
St.  Mary  and  St.  Lawrence  in  Readings  *  where  it  was  held  that  p.  »•  No.  a. 
the  execution  of  the  office  of  warden  over  all  the  ptriflies  in  the  r^°^^"'T]^ 
town  oi  Reading  (which  office  was  in  the  nature  of  that  of  a  tith-  Fortcfc' 310. 
ingman)  gave  him  a  fettlement  in  tliatparilh  where  he  lived. 

A 
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£/  per  curiam^  The  reafon  why  the  executing  offices  gives  a 
fettlement  without  notice  is,  .becaufe  of  the  notoriety  of  the  thing, 
of  which  the  Parliament   thought  it  impoflible  but  the  parifli 
ihould  have  notice  :  can  any  thing  be  more  notorious  than  this, 
which  is  to  collect  a  duty  from  houfe  to  houfe  ?  We  cannot  fup- 
pofc  a  fraud  in  the  commiflioners,  that  they  would  appoint  a  pcr- 
fon  of  no  fubftance  to  be  colleftor,  only  to  bring  a  charge  upon 
It  need  not  be  a  the  pariih.     It  nccda  not  be  a  parifh  ofTice,  but  a  publick  annual 
parijh  office  but  office  in  thc  parifli  ( i).  And  as  to  its  not  being  faid  that  this  man 
k?ihc"pi\if "  executed  it  for  a  year,  we  muft  take  it  he  did  fo,  becaufe  it  ap- 
pears on  looking  into  tlie  ftatute  that  the  power  given  the  com- 
niiiFioners  is  to  appoint  a  perfon  who  (hall  be  coUcflor  of  the  du- 
ties for  a  year,  and  then  give  in  his  accounts.     It  has  been  held 
a  fettlement  in  the  cafe  of  the  land-tax  (2),  and  why  not  in  this  ? 
The  order  was  confirmed. 


(1)  This  exception   in    3   CfJ*  it  extends  not  through  the  whole 

4  iniL  ^  Mar.  ir.   n.  /fi'L  (i,  of  it.     Rtx  v.  FittU'wortby    Burr. 

has  always  been  conftnicd  liberal-  S.  C.  240.     So  likewife  if  it  ex- 

}y,  as  being  an  enabling  claufe.  tends    beyond    it.      Rex   v.   St, 

It  hasTaeen  held  to  extend  there-  Maurice  U  Wmcheficr^  Burr,  S.p. 

/ore   to   any    publivk    office    or  27.     Beit  hy  Qwft^  285.  pi,  296, 

charge  in  which  the  intcrell  of  the  S,  C.     ^^-.v  v,  Liverpool^  '^Ttrm 

holder  is  for  a  longer  term  ihxn  a  Rep,  118. 

year.  Cattonv,Mil'w:ch^  Fort,  i-i,^,  (2)  Rex  v.  Hammond,  2  Bott  fy 

So  alfo  to  one  which  may  be  exe-  Co/tfi,  283.  />/.  231. 
cuted  in  part  of  a  paridi,  though 


Shep!ierd  verf.  Shorthofe, 
Mich.  7  Geo.  r^t.  83. 
ff  the  probate  be  >^  A  S  E  bv  thc  cxecutors  of  the  afrijrnee  of  commiirioners  of 


O  i> 


tw  ra:vv  dichrc  V^  bankrupt  for  goods  fold  and  delivered  by  the  bankrupt :  thc 
on  :^n  cxcTiplifi- defendant  prays  c'v^'"  of  the  letters  teftamcntarvi  which  are  fet 
cftioauiiu  q^^  ^^j^^j  jj^cn  demurs.  And  Stttvige  for  the  defendant  obje<f\cd, 
that  thc  (lecIar4tlon  was  of  'Trirnty  \cx\n^  when  the  executor  fays 
that  he  brings  into  court  the  letters  tcftament^uy,  by  which,  fays 
he,  Jiiiis  Irfjuct  to  thc  courr  that  I  am  executor  of  the  will,  et  ifide 
habere  execution^  l^c,  Whereasf  upon  oyer  it  appears  that  the  inftry- 
ment  produced  un^ier  Lai  of  the  ordinary  docs  not  bear  date  till 
}Jivcmbcr  folio  win;;,  fo  tliC  objeftion  is,  that  the  executor  de- 
clares before  pr*b.ue,  coiitrriT-y  to  all  tlic  cafcn,  v/hcrc  it  is  hel;l 
that  though  he  may  co.-.imeiicc  an  aftion,  yet  he  canitct  dcckuc 
i;i  it  before  proUiie, 
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Toftatc  tlic  objeftion  fairly,  I  do  admit,  that  the  letters  of  the 
ordinary,  which  arc  fet  out,  do  recite  that  13  January  1718.  the 
will  was  exhibited,  prohatum  et  approhatum^  which  is  before  the 
adion  J  but  this  is  not  fufficient,  for  though  the  will  was  exhi- 
bited, and  though  evidence  was  given  to  fatisfy  the  judge  of  the 
execution  of  it,  yet  that  is  what  this  court  can  take  no  notice  of, 
but  only  the  acl  of  the  fpiritual  court  that  commits  the  execution 
of  the  will.  9  Co.  Henjloe^s  cafe  is  exprefs,  that  the  teftament 
mud  be  {hewn  duly  proved  under  the  feal  of  the  ordinary ;  and  ia 
the  cafe  of  Clark  v.  Clark  in  B,  R.  H'tL  1  Geo.  it  was  laid  down 
by  the  prefent  Lord  Chancellor,  who  delivered  the  refolution  of 
the  court,  that  the  producing  Uteroj  lejlamentarias  was  fufficient, 
becaufe  they  imported  the  will,  with  that  further  circumilance  of  [  413  ] 
its  being  under  feal  of  the  ordinary ;  for  unlefs  they  were  fo 
under  feal,  it  could  not  fatis  liquere  to  the  court,  that  he  was 
executor. 

Sed per  Curiam:  The  inftrument  here  produced  is  not  the  pro-  Exemprificade* 
bate,  but  an  exemplification  of  it ;  and  that  fhewing  there  was  a  °J*^®f*  ?»•*>*» 
probate  before  the  action,  is  fufficient ;  this  is  their  conftant  way,  evidcoccf**^ 
when  the  probate  is  loft,  for  they  never  grant  a  fecond  probate, 
only  exemplify  the  firft,  and  thofe  exemplifications  have  been  al- 
lowed to  be  given  in  evidence  ( i  )•     The  plaintiff  had  judgment. 
»-  ■  '  ■  i 

(i)FideBuU.L.N,P.2^6. 

Domuius  Rex  verf.  Buckland. 

TH  E  court  was  moved  to  deprive  one  in  cuftody  on  an  w-  One  in  cuftody 
communicato  capiendo  of  the  benefit  of  the  rules;  but  on  con-  on  <'*^«"'  ^^p"  •* 
fidcration  and  fearch  for  precedents  they  refufed  to  do  it  (i).         Jl^fil^^thenacfc 


(i)  But  one  committed  for  a    the   benefit  of  them.      Cafe  of 
concempt  ia  B,  R.  ihall  not  have     Landen  Jonesy  foJU  817. 

Anonymous. 

TH  E  mortgagee  after  the  day  of  payment  brought  an  cje£l- 
ment,  and  the  court  ordered  him  to  (hew  caufe,  why  on 
payment  to  the  IcfTor,  or  bringing  into  court,  principal,  interefl 
aijd  coils,  proceedings  fhould  not  be  ftayed :  and  Denton^  who 
moved  it,  faid,  it  was  done  often  in  C  B.  (i).'   • 


(i)  The  prlfticc  now  is  to  do     Imp,   Prafl.  K.  B.    5    ed.  575, 
it  by  fuaamons  before  a  Judge.     Fel/on  v.  yljb,  Barnes  177, 
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Dominus  Rex  verf^  Newton  et  aF. 

TtifKcefo/peice  yj  Y  the  ftatute  i  Geo.  c.  13/$  li.  it  is  cnaflcd,  that  any  two 

txonary*pow^r  o  X3  jufti^^s  of  pcacc  may  fummon  any  perfon  to  take  the  oaths 

to  tcndring  the  bcfoTC  thcm  ;  and  if  they  do  not  appear^  then  on  oath  of  ferving 

*"kadon**u"  *^"  ^^^^  fummons,  tlie  jufticcs  are  to  certify  the  fame  to  the  quarter 

aan^t_  feflions,  where  if  the  party  fo  fummoned  docs  not  appear  to  take 

the  oaths,  he  (hall  (land  conviQed  of  recufancy.  The  defendants 

werejufticesof  the  peace,  and  ilTued  their  fummons  accordingly  ; 

but  coming  afterwards  to  underftand,  the  party  was  a  gentleman 

offafliion,  and  not  fufpeiled  to  be  againft  the  government ;  left 

a  tranfadion  of  this  nature  fhould  be  an  imputation  upon  him, 

they  refufed  to  give  the  profecutor  his  oath  of  the  fervice  of  fuch 

fummons,  that  the  matter  might  go  no  further.     And  now  upon 

motion  againft  them  for  an  information,  the  court  declared,  tha:t 

the  juftices  had  no  difcretionary  power  to  refufe  to  put  the  aft  in 

execution,  and  therefore  granted  an  information  againft  them. 

X  A\A  ^  Wiar  verf.  Smitli. 

15efcjia«nt*s  at-  'T^  H  E  plaintiff's  attorney  fent  the  iffuc-book  to  the  defend- 
iwnwy  ordered  to     J^      ant's,  who  accepted  it  and  paid  for  it  \  but  the  plaintiff  not 

give  plaintifFco-        .  '        .ii>         ri  i*  i  t- 

fy  of  proceedings  g^^^g  on  to  trial,  the  Other  fide  gave  him  a  rule  to  enter  his 
^^  iffue,  in  order  to  carry  down  the  caufe  by  provifo.    And  upon  an 

affidavit  that  the  plaintiff''s  attorney  had  miflaid  the  papers,  the 
'  court  ordered  the  defendant's  attorney  to  give  him  a  co^y  of  tlie 

iffue,  tlie  better  to  enable  him  to  comply  with  the  rule. 


Dunfley  vcrf,  Weftbrownc. 

At  Guildhall  coram  Pratt  C.  J.  de  B.  R. 

HrJrere  tlie  "^  ■  "  R  E  S  P  A  S  S  for  beating  his  fervants,  per  quod fervh'wm 
fa*f  afs  ^""'io^  "*•  amiftt  5  the  plaintiff  called  one  of  the  fervants  to  prove  the 
jer^j'ttium  smifit,  cafe.  I  objcdtcd,  that  he  having  a  right  to  bring  an  aft  ion  in  his 
the  feryant  own  name,  it  was  in  eftbft  fwearing  for  himfelf,  and  he  muft  be 
iiitn^fo*"  °°  under  a  bias,  becaufe  what  he  fays  now  upon  his  oath,  may  be 
given  in  evidence  againft  him  in  his  own  aftion  (1  )•  The  Chitf 
Juftice  inclined  to  the  objcftion,  fo  the   plaintiff  fet  him  afide ) 


(1)  Duelv.  Harding,  fcjf.  595.     Lewis  v.  Fo£,  pjl,  t^t^i^,     Coek  v. 

and 
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and  ill  die  debate  of  it  the  Chief  Juftice  put  this  cafe.     A  fallor  SallrM-nnwitnefi 

l\ics  for  wages,  and  the  qucllion  turns  upon  tlie  lofs  of  the  (hip  :  pj^cffor  wjgel^ 

no  failor  who  has  wages  due,  lliall  be  a  witncfs  as  to  the  falvagc  where  thcqutf- 

of  the  (hip,  becaufc  he  is  concerned  in  the  event  of  that  qucf-  ^!°"/;'"*  "?**• 

,    ^      '^  ^  thclofsofth* 

tion  (2).  /hip, 

(2)  Fiiit  Eajl  hulla  Company  v.  rxiitted  witncfTes  ex  necfjitatc.    Et 

Gofiing^  Bull.  L,  N.  P.  289.  and  lUefoft.  647.  and  Lock  v.  Hayton^ 

a  cJafc  before  Lee  C.  ^.  ih.   77.  /W/.  246, 
as  to  where  Tailors  Hiall  be  aj- 


Anonymous. 
Coram  Pratt  C.  J.  at  GuildhalL 

TH  E  defendant  came    to  the  plaintifF,  who  was  a  fword-  if  tfie  f  r* 
cutler,  to  fell  him  a  fecond-hand    fword  :  and  upon  his  ^-"^  witii  war- 
warranting  it  to  be  a  filver  hilt,  the  plaintifF  offered  him  a  guinea  off^^twJjISJ^tr 
and  half  for  it  \  the  defendant  refufed  to  take  the  money,  and  will  not  eztoui 
thereupon  went  to  fcveral  other  fword-cutlers,  but  not  meeting  ^  *  fuUc^iicai 
with  any  that  would  give  fo  much  as  the  plaintiff,  he  came  back     ** 
to  him,  and  told  him  he  fhould  have  it  for  the  price  he  offered : 
the  plaintiff  upon  that,  thinking  to  have  it  cheaper,  refufed  to 
give  the  guinea  and  half,  and  at  lad  beat  down  the  price  to  28  /. 
which  was  paid   the  defendant  for  the   fword.     Afterwards  the 
plaintiff  found  that  the  gripe  of  it  only  was  filver,  and  the  reft  of  the 
hilt  was  brafs  ;  upon  which  he  brings  his  a£tion  againft  the  de- 
fendant, and  declares  upon  the  warranty  of  the  hilt's  being  filver,     r  41  j  1 
when  in  faft  it  was  brafs  :  but  not  being  able  to  prove  a  warranty 
upon  the  fecond  bargain,  he  was  nonfuit :  the  Chief  Juftice  be- 
ing of  opinion,  that  the  warranty  upon  the  bidding  a  guinea  and 
half  would  not  extend  to  this  fale,  which  was  a  new  and  different 
contradl  at  a  different  time.     Alfo  he  feemed  to  be  of  opinion, 
that  the  gripe  being  filver,  the  plaintiff  fhould  have  declared  fpe* 
cially  on  a  warranty  of  the  reft  of  the  hilt  only,  and  huvefaid  thg^ 
that  part  v/as  brafs. 


Smith  verf.  Potter.     B.  R. 

IN  a  qui  tarn  on  5  Ellz.  for  exercifing  a  trade  witliout  an  ap-  Proccedbigsln* 
prenticertiip,  Strange  moved  to  Itay  the  proceedings,  becaufe  ^^l^l^  ^^^ 
the  nominal  plaintiff  had  relcafcd,  and  the  faft  was  laid  at  Cam-  broufhtin^.X. 
hridge^  wjicreas  the  jurifdidion  of  B.  R.    is  at  laft  fettled  to  be  »ndthefa^aroMr 
reliraiucd  by  the  21  Jac.  i.  c.  4.  to  aftions  ariling  in  the  county  sli^^J'^;"^^^^ 

vhcre 
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where  5.  R.  fit^,  fo  that  if  they  were  to  go  on  to  trial,  the  plain- 
tiff" could  have  no  cSeQ:  of  his  fuit.  And  of  this  opinion  was  the 
courts  and  they  made  a  rule  that  proceedings  fliould  be  flayed  ( i  )• 


(l)  Mejfcngcr  v.  Rohjw^  cited  ArJr.  27,  Rex  v.  Gall^   l  Ld^  Rajau 
393- 


Moore  verf.  Warren,  coram  Pratt, 
Holme  verj.  Barry,  coram  King 


itt,  7 

:.    V 


Guildhall. 


If  the  party  w!io  'T^  H  E  defendant  in  each  of  thefe  aftions  at  two  of  the  clock 
receives  a  gold-     J^      j^  (1^^  afternoon  gave   the  plaintiffs   goldfmiths  notes  in 
te«ders  it  the     payment,  which  yrere  tendered  the  next  morning  at  nme,  when 
next  day,  it  is    the  goldfmiths  had  a  quarter  of  an  hour  before  flopt  payment. 
"°ldfmi'd[' ft^^^^  ^^^  ^^"^^  Juftices  direded  the  juries,  that  the  lofs  Ihould  fall  on 
|^"^2,  **     ^^^  defendants,  there  being  no  laches  in  the  plaintiffs,  who  had 
dema^ided  their  money  as  foon  as  was  ufual  in  the  courfc  of  deal- 
ing, and  that  the  ketping  the  notes  till  the  next  morning  could 
not  be  conflrued  a  giving  new  credit  to  the  goldfmiths.     And 
botli  juries  found  accordingly  ( I ). 


(i)  Kde po^Q.  J[i6.  508.550.  707.  1175.  1248. 

[  416  ]  Turner  et  al*  lerf.  Mead  et  al^ 

Coram  Pratt,  at  GuildhalL 

And  th«  com-     ^T^  ^^  ^  defendant    paid  the  pl.iintifTs,  who  were  the  fword- 

mon  ufu-e  in        X     blade  company,  iwo  goUil'miihs  notes  at  three  in  the  after- 

tranfaaing         noon  ;  tlie  plaintiiTs'  fervant    the  next  morning  leaves  the  notes 

nature  is  to  h*?     ^'^'i^-^  ^^^^  goldfnuths  in  ordcr  to  have  the  money  ready  for  him  as 

chicfiy  wijarvicd.  he  camc  back  a  clcarin;];  •,  it  being  as  they  proved  cullomary  for  the 

bank  and  the  fword-bhule  company  to  icnd  out  their  notes  in  the 

morning,  and  then  call  foi  tlie  money  as  their  fervant  returned 

in  the  evening  ,  and  the  goUlfmiths  upon  receiving  the  notes  al\va^  s 

cancelled  them,  and  got   the   money  told  cut  againfl  the  tin":c  u 

was  ufuaily  called  for.    Tl»c  notes;  in  this  cafe  were  brought  caxiv 

\n  the  morning,  and  received,  and  cancelled  :  and  between  four 

and  five  in  the  after iioon   tlic  fervant  that  left  ihcm  called  again 

for  the  money,  when  the   goldliniths   had  juft  iiopt  paymein  : 

upon 
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upon  which  the  fervant  takes  new  notes  of  the  fame  tenor  and 
date  with  the  cancelled  ones  he  left  in  the  morning.  And  be- 
caufc  the  plaintiffs  had  done  nothing  but  what  was  ufual,  in 
leaving  the  notes  inftead  of  taking  thq  money  when  he  flrft  called 
in  the  morning,  the  Chief  Juftice  dirc£led  the  jury  to  find  for  the 
plaintiffs,  which  they  did  (i). 


(1)  Haj^xard  v.  The  Bank  of  England^  fo/L,  550.  contra* 


Dominus  Rex  vcrf.  Hall.     Ibidem. 

IN  an  information  for  a  libel  againft  the  doflrine  of  tlie  Trinity,  ^'b*t/»nfeflkm 
the  witncfs  for  the   crown,  who  produced  the   libel,  fwore  ofaiibefufuffi^ 
that  it  was  fliewn  to  the  defendant,  who  o\Anied  himfclf  the  au-  cicnt  10  rea4k« 
thor  of  that  book,  eirors  of  the  prcfs  and  fome  fmall  variations 
excepted.     The  couiifcl    for  the  defendant  objefted,  that  this 
evidence  would  not  iiuiilc  Mr.  Attorney  to  read    the  book,  bc- 
caufc  theconfefi'ion  was  not  abfolutc,  and  therefore  amounted  to 
a  denial  that  he  was  the  author  of  that  identical  hook.     But  the 
Chief  Jufiice    allowed  it  to  be  read,    fiiying  he  would  put   it 
upon   the   defendant   to    fhew    that   there   were   material  vari- 
znoz^   (i). 


(i)  Rex  w  Pahf  5  Mod,  167, 

Turret  verf.  Weeks*  [4^7] 

Jt  Taunton  ^^Jf^zcs^  coram  Price,  uii'  Baron*  Scaccarii. 

THE  plaintiiT  was  an  excifeman,  and  lived  in  the   county  Excifrrnan  ta be 
of  lievon.  and  executed  his  olhee  in  fcvcral  pariflies  in  that  ''^"'*  *".'^*  ^ 
I     ir    •  -.11  11-  t>  ,'    n  '  *       .    county  wh«r«hc 

county,  and  alio  iii  a  panlh  that  extended  into  ^omcrjdjbire.  And  iivc». 
tlie  eonimilTioncrs  of  that  county,  apprehending  they  h;id  a  con- 
current power  with  the  commiriioncrs  of  Dev^n  to  tax  him  lor 
hib  faiary,  on  account  tliat  hc'cxecuted  his  otSce  in  their  countv, 
they  tax  him  accordingly,  and  for  want  of  payment  diitrain.  For 
which  trcfpafs  was  brought ;  and  ruled,  that  it  well  lay,  for 
though  he  rides  about  to  the  publick  houfcs  in  that  county,  yet  he 
mud  be  faid  to  keep  J) is  olFice  in  the  town  where  he  lives  and  has 
hi:»  bouks,  and  there  he  was  only  taxable. 


4'7 
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Leeds  verf.  Power. 


tn  compel    JpR  RO  R  tarn  in  redditione  jtidicii  in  an  eje£lmcnt  In  C  jS.  in 
gnment  0/  xZ/  Ireland^  quam  iti  ajjirmatione  ejufdem  in  B.  R.  there* 


How 

an  afllgi 
errors  on  writs 
fxomlreUtia^i), 


tofiy  In  an  Irip* 
writ  of  error  I 
had  the  fame 
rules. 

jm,  1 1  Geo. 
Waters  v.  Bal- 
iantwcy  I  had 
the  fame  lules 
•n  my  motion. 


The  beginning  of  the  term  I  moved  for  the  common  rule,  that 
the  plaintiff  (hould  alhgn  his  errors,  it  not  being  ufual  to^take  out 
a  fcire facias  as  we  do  on  writs  of  error  from  C  2?.  When  that 
rule  was  out,  I  moved  again,  upon  an  affidavit  that  we  could  find 
m,  8  Ci9.  no  body  concerned  for  tlie  plaintiff  in  error,  and  had  fixed  it  up 
HuxU^  V.  Bur.  in  the  office  ;  that  therefore  we  might  be  at  liberty  to  fign  a  mn 
proSy  elfe  if  we  fhould  be  put  to  fend  the  rule  over  to  Ireland  lo 
be  ferved,  the  delay  would  be  as  great  as  in  the  cafe  of  Tifdre 
facias y  and  it  being  a  writ  of  the  plaintiff's  own  fuing  out,  he 
mull  he  apprised  when  was  the  due  time  to  come  in  and  profc- 
cute  it.  Whereupon  the  court  made  a  new  rule,  that  unlefs 
errors  were  affigned  within  four  days  after  fixing  a  new  note  up 
in  the  office,  the  defendant  in  error  fhould  be  at  liberty  to  fign  a 
non  pros% 

Within  the  time  errors  were  affigned ;  and  on  the  arguing 
Reeve  objected,  that  it  is  nn  ejeftment  for  lands  in  the  county  of 
Dubliny  and  yet  the  trial  is  at  the  King's  courts  in  the  county  of 
the  city  of  Dublin. 

Strange  contra.  This  court  will  not  take  notice  that  they  are 
diftinft  counties,  but  rather  intend  the  city  to  be  part  of  the 
county.  That  tJie  county  of  the  city  of  Dublin  is  the  county  in 
which  the  city  of  Dublin  lies.  Or  if  they  fliould,  yet  the  trial 
may  be  right,  for  it  vuns  po/lea  die  et  loco  infra  contenf^  which  Iccus 
infra  contentus  may  be  as  well  the  place  within  the  county  of  Dub^ 
lin,  whp:re  the  demife  is  laid  to  be  made,  as  any  other. 

14'']  Or  admitting  it  a  trial  out  of  the  proper  county,  yet  it  is  helped 
by  the  16  y  17  Gzr.  2.  c.  8.  which  is  ena£led  in  Ireland  bj  17 
tsf  18  Car»  2.  c.  12.  being  a  trial  by  a  jury  of  the  proper  county, 
for  the  award  of  the  venire  is  previous  to  any  mention  of  the 
county  of  the  city,  and  commands  the  flieriff  of  the  county,  to 
fummon  twelve  men  of  his  county,  and  then  tlie  trial  is  had  by 
thcjuratores  unde  infra  fit  mentio. 


(1)  But  writs  of  error  and  ap- 
peals from  the  courts  of  Ireland 
}nto  B.  R,  are  now  taken-  away 


by  22  Ceo.  3.  c.  53.  y  23  Geo.  3. 
r.  28. 

If 
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If  tills  be  not  right,  there  never  was  a  proper  trial  of  any  caufe 
arifing  in  the  county  of  Dublin  \  for  the  King's  courts  fitting  in 
the  city  of  Dublin^  it  is  tli^re  all  the  trials  of  tliofe  caufcs  arc  had :  * 
juft  as  here,  where  caufcs  of  Mlddlcfex  are  tried  in  the 
fame  place  where  the  Kling's  Bench  fits.  We  have  inftances  in 
England  of  county  caufes  being  tried  in  cities  which  are  counties 
alfoj  as  at  WorceJUr  where  both  are  tried  in  the  fame  place. 

The  court  faid,  they  muft  intend  them  diftinft  counties,  but 
as  to  the  other  points  diey  went  over  to  be  inquired  into.  And 
afterwards. 

In  anfwer  to  the  objeftion  made  the  laft  term,  that  the  lands 
lay  in  the  county  of  Dublin^  and  the  trial  was  in  the  county 
of  the  city  of  Dublin  \  Strange  now  cited  an  zQt  of  Parliament  Dougi.  791. 
made  in  Ireland  17^18  Car.  2.  c.  20.  which  appoints  the  trial 
of  caufes  arifing  in  the  county  of  Dublin  to  be  at  nifi  prius  in  the 
•fame  place  where  the  King's  courts  fit,  in  the  County  of  the  city 
of  DuUin»     So  the  judgment  was  affirmed. 

N»  Jff.  There  being  fuch  an  exprefs  aft  of  Parliament,  I  thought 
it  not  necefiary,  to  put  it  on  the  former  foot  of  being  a  trial 
by  a  jury  of  the  proper  county,  which  would  have  been  a 
fufEcient  anfwer :  for  Pa/ch.  10  W^  ^.  B.  R.  Lady  Caherly  Carth.  44S; 
V.  Sir  Richard  Levitig  in  covenant,  the  cafe  was  fent  into 
the  county  palatine  of  Cbejlerf  on  a  local  plea  of  a  matter 
arifing  in  the  county  of  the  city  of  Chejler :  the  minimus  to 
the  C.  J.  was,  to  award  a  venire  to  the  flieriff  of  the  county 
of  Chejler y  which  was  done  acccordingljr ;  and  after  verdift 
pro  quet^  moved  by  Sir  Barth,  Shcnver  in  arreft  of  judgment, 
that  this  is  a  mis-trial,  net  aided  by  the  (tatute  of  jeofails; 
being  a  trial  in  a  wrong  county :  but  the  court  held  it  was 
aided :  and  that  is  a  (Irunger  cafe  than  this,  where  it  appears 
the  tria[  was  by  a  jury  of  tlie  proper  county,  as  it  was  not  in 
that  cafe  •,  and  in  delivering  the  refolution  of  the  court  Holt 
C.  J.  cited  Chew  v.  Brigs  in  B.  R.  where  he  faid  it  had 
been  fo  held  likewife,  and  fo  is  i  Saufid.  246.  Craft  v. 
Boiie. 


Vol.  !•  Vfi 
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iS/r  JoKn  Pratt,  Kfit.  Lord  Chief  Juftice. 

Sir  Littleton  Powys,  Knt.  T 

Sir  Robert  Eyre,  Knt.  \yHftices. 

Sir  John  Fortefcue  Aland,  Knt.  J 

Sir  Robert  Raymond  Knt.  Attorney  General. 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Mycr  verf.  Artliur. 

Proceedings        fT^  H  E  plaintiff  recovered  judgment  againft  th«   principal, 

again^  baU  J|^      ^iid  took  out  a  capias  ad  fatisfaciendum^  and  had  a  mn  eft 

cnLr  by^thc*"^  inw/ituf  returned :  of  this  judgment  error  is  brought,  and  two 

liriocipai.  days  after  the  plaintiff  fue«  out  a  fcire  facias  againft  the  baiJ^  who 

^'^*^^*^*'3o«  now  moved  to  ftay  the  proceedings  upon  the  fcire  facias ^  7^  \% 

done  in  cafes  where  pending  error  the   plaintiff  brings  an  a£tion 

V^iJ^HT^u    ®f  ^^'  "P^"  ^^  judgment ;  inlifting  that  it  was  more  reafonable 

tkefimc  rule  '^^  *"  ^^^^  ^^^^*  becaufc  otherwifc  the  bail  might  lofc  the  advantage 

upon  my  motion,  of  difcharging  themfelves,  by  a  furrender  of  the  principal,  which 

they  can  do  at  any  time  before  the  return  of  the  (econd fcirefa^ 

das.     And  the  court  thought  it  reafonable,  that  the  proceedings 

(hould  be  flayed,  on  the  bail's  confenting,  that  if  the  judgment 

be  affirmed,  they  would  furrender  the  principal,  or  give  judgment 

on  xht  fare  facias  ( i }. 


(l)    Lock  V.   Tillirrd,   2    Roll.  v.  BucklanJ,  poft,  872.      Ricbard- 

Ahr.  490.   (C).  //.  4.   Cont.fad  Jon  v.  J tlly,  p<^/i.  iz^o,  tnd  Cafrm 

'vj<ie  E^erct  v.    Qery^    poj.   443-  v.  ArUcr,   I  Bun.  340. 
HuiUir  V.  Samfforif  foft,  781.    Cole 
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Cutler  verf.  Goodwin. 

ERROR  of  a  judgment  in  C.  B.  in  cafe  upon  feveral  pro*  Whefe  the 
mifes)  on  the  inquiry  damages  are  given  feparately,  ^Z*^  jj^^^'^^ 
mtfis  et  ctfftagiU  ad  viginti  Ji/iAf,  and  then  die  plaintiff  releafes  the  mages»  he  need 
daunages  as  to  two  of  the  countSy  and  has  judgment  for  the  refi-  »>c  ^leafe  any 
due  with  cofts  de  incremento.  t?^^^ 

Branthwajte  Serjeant  obje£led»  that  the  20  /•  cofts  given  by 
the  jury  went  to  the  whole,  whereas  by  the  releafe  the  plaintiff 
confeffes  he  has  a  caufe  of  adlion  but  as  to  part.  Hob.  i68.  Sed 
per  curiam^  All  the  precedents  are-fo,  the  jury  give  the  fame  cofts 
in  all  cafes,  and  if  the  defendant  is  put  to  any  particular  expence 
as  to  the  bad  count,  the  court  can  make  him  an  allowance  in  the 
cofts  they  give  d€  incremento.    Judgment  affirmed. 

Bayly  verf.  Raby  et  al*. 

JJ^A  ZAKERLET  moved,  that  four  feveral  declarations  in  The  awrt  cof 
'^  trefpafs  againft  four  different  perfons  might  be  put  into  one,  «»«]«»  declw- 
on  an  affidavit  that  the  trefpafs,  if  any,  was  committed  by  all  p^^^J^" 
jointly.     Sed  per  curiam^  We  never  went  fo  far  as  the  cafe  of 
difierent  perfons,  but  only  where  the  declarations  are  between 
the  fame  parties.     The  plaintiff  may  have  the  benefit  of  the 
other's  evidence  in  his  a^on  againft  either,  but  this  will  be  to 
deprive  him  of  that. 

Noaks  verf.  Watts. 

JpER  curiam^  It  is  fettled  in  C.  5.  and  we  rule  it  fo  here,  Howpioper  AaU 
•*     that  a  pauper  ftiall  not  pay  cofts  for  not  going  on  to  trial,  as  ^jj^g  ^  ^ 
other  plaintifis  do.    But  if  the  cofts  are  taxed,  we  will  prevent  trial, 
his  being  vexatious,  by  obliging  him  to  pay  them,  before  he  (hall '«».  319-  '*  ^ 
try  the  caufe (i). 


(l)  JFalker  v.  Parker,  Caf.Pr^  peris  ftood,  they  would  make  no 

C.  P.  47.     Prae,  Reg.  405.  S.  C.  rule  about  coftt,  bat  they  granted 

C»ntra  as  this  ca(e  is  reported  in  a  rale  to  (hew   caafe   why  he 

Fort*  319.  and  per  Holies  C.  J.  ihould  not  be  difpaupered^  which 

from  hit  own  notes.    3  Wilf.  24.  was   afterwards   made  abfolate. 

The  court  declared^   that  while  Vide  Taylor  v.   Lnve,  S.  P.  peji. 

tht  admiffion  to  fue  in/ermapau'  983.  and  fee  Anem.  Soli,  506, 

Gga 
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Dominus  Rex  wi/.  Revd. 

Ton  trt  1  rflg«  TN(iifl;mcnt  againft  the  defendant  for  faying  of  Sir  Edward 
^jttA£If      -■•  Laurence  a  juftice  of  peace,  in  the  execution  of  his  office, 
peattisluspre.  You  arc  a  rogue  and  a  liar.     And  Wearg  moved  after  verdift 
foce,  Udida^  p^^  ^^^^^  \^  arrcft  of  judgment,  that  though  the  juftice  might  have 
committed  him  for  the  contempt,  yet  the  words  are  not  indiflable, 
[  421  ]    fince  it  is  not  to  be  prefumed  they  would  provoke  a  juftice  of 
peace  to  a  breach  of  the  peace,  which  is  the  reafon  why  indi£l- 
ments  have  been  held  to  lie  for  words.     Sed  per  curiam^  The  al- 
lowing he  might  be  committed,  fliews  chey  were  indidable.    It 
is  true  the  juftice  may  make  himfclf  judge,  and  punifli  him  im- 
Wkeammisare  mediately;  but  ftill  if  he  thinks  proper  to  proceed  lefs  fummarily 
fpokeiiveilea-    by  ^^y  of  indidlmcnt,  he  may:  the  true   diftin£lion  is,  that 
jSicina  *hif     where  the  words  arc  fpoke  in  the  prcfence  of  the  juftice,  there  he 
f icicnce,  and  in  may  commit ;  but  where  it  is  behind  his  back,  the  partycan  be 
hb  S^^*^  only  indided  for  a  breach  of  tlie  peace.     Cafes  cited,  Salh.  698. 
mat)'  commit /or  3  Mod.  139.  2  ShoWm  207.     l  Roll*  Rrp.  79.   Regifia  v.  LiVJgley^ 

ftcootempt.        SoUvm  Nuttf,  and  LegaJJecL     ^Mdigmtni  pro  regc. 
But  wBere  Irt-  ^  "^  o  «  « 

hind  bis  back  • 

W  iJuJiacd(i).       ^j^  ^dtpiari^  if  words  fpokcn  fpokcn,  and  moft  of  the  authori- 

ia  defamatum  of  a  juftice  in  his  ties  cited  in  the  text  feem  to  be 

abfence  are  indi£lable«     In  ^.v  the  fame  way.     But  Rtx  v.  Dar- 

T.   Psccck^  poft.    1157-  an  infor-  ty^  3  M»d.   139.     Cem^.  45.  65. 

matioa  was  refufed    for   words  S.  C.  is  contra. 


Sanderfon  verf.  Clagget. 

Procarjiiflnj  ate  "T  I  B  E  L  in  the  fpiritual  court  by  the  archdeacon,  for  procu- 
riAttoST^^  JL/  rations ;  the  defendant  who  was  curate,  fuggefts  that  they 
4inaiy  or  hit  vi-  have  never  been  paid,  and  that  the  church  for  which  they  are 
car,  the  Mch-  demanded  is  a  re£lory  impropriate  without  a  vicarage  endowed, 
thouth  the'  -^"^  having  obtained  a  rule  to  fliew  caufe,  why  there  ftiould  not 
chuffcK  be  *  go  a  prohibition ;  Mr.  WiU'mms  for  the  archdeacon  produced  an 
ttOosy  i^f«.  ailidavit,  tliat  6  s.  %d.  had  been  conftanUy  paid  every  year,  and 
a"»ifcLaJje  wi-  ^"^^^  Daifis  6.  whcrc  It  is  faid,  that  tlie  vifitor  has  tlie  fame 
dowedt  and  right  to  procurations,  as  the  parfon  has  to  tithes ;  for  as  one  in- 
thcjr  *j^e  pro-  ftrufts  the  laity,  fo  the  other  inftrufls  the  parfon  as  to  the  points 
ta  the  eccie.  of  ii(s  duty ;  and  that  a  clergyman  can  no  more  prefcribe  not  to 
6*ftical  court,  pay  procurations,  than  a  layman  can  prefcribe  in  a  tion  decimanda 
657.'^i'.cfnv>re  ^'^^  tithes.  Et  per  curiam^  That  is  certainly  fo;  of  common 
f^n,  Sef  2  cuf,  right  procurations  are  due  to  the  ordinary  or  archdeacon^  and  . 
cUioi(,ioi7.  i^^^  jjic  ordinaty  fuSering  the  archdeacon  to  fuc  for  them  before 

3  him, 
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him,  wc  muft  take  it  they  belong  in  this  cafe  to  the  archdeacon ; 
which  is  made  more  reafonable  by  coupling  it  with  the  evidence 
of  payment.  Formerly  the  vifitor  demanded  a  proportion  of 
meat  and  drink  for  his  refrcfliment,  when  he  came  abroad  to  do 
-his  duty,  and  examine  the  (late  of  the  church ;  afterwards  thefe 
were  turned  into  annual  payments  of  a  certain  fum,  which  is 
called  a  procuration,  being  fo  much  given  to  the  vifitor  ad prccu'- 
randtim  c'lbttm  et  potum*  Though  there  be  no  vicar  endowed,  yet 
the  reafon  for  thefe  payments  continues,  for  the  impropriator  is 
obliged  to  find  a  curate,  and  that  curate  will  have  as  much  in- 
ftrudion  from  the  archdeacon,  as  if  he  was  re£tor  of  the  pariili, 
or  a  vicar  endowed. 

And  as  this  is  a  mere  ecclenadical  right,  the  fuit  is  properly 
jnftituted  before  the  ordinary.  It  was  never  known  that  an  action 
was  brought  for  thefe  procurations,  nor  in  the  cafe  of  tithes  arc 
.there- any  inftances  before  the  (latute  of  Edw*  6* 

It  was  objected,  that  tlie  libel  runs.  That  time  out  of  mind     [  422  ] 
the  archdeacon  had   this   right,    and  yet  it  appears  the  arch- 
deaconry was  made  within  time  of  memory,  and  this  is  to  let 
the  fpiritual  court  try  a  prefcription.     Sed  per  curiam.  We  all 
know  what  they  mean  by  the  phrafe  time  out  of  mind,  which  with 
them  goes  no  farther  back  than  fifty  or  fixty  years  {a).     But  if  («)  Inft.  €49. 
it  were  a  new  archdeaconry,  why  is  it  Tiot  like  a  new  reftory,  *53>  ^5V 
where  tithes  are  due  as  before  for  all  the  lands  within  the  diftridl* 
Here  the  demand  is  fpiritual,  and  fo  are  the  perfons,  who  are 
bound  by  the  canon  law  5  which  being  tlie  rule  of  thefe  pay- 
ments, we  are  of  opinion,  that    the  fuit  below  was  well  in- 
ftituted,  and  therefore  there  ought  to  be  no  prohibition. 

It  was  formerly  denied  in  Chancery  by  the  Mafter  of  the  Rolls, 
on  debate,  and  time  to  advife. 

Hillier  verf.  Plympton. 
Hil.  7  Geo.  rot.  46. 

ACTION  upon  the  cafe  upon  feveral  piomifes;  the  dc-  Departure (i). 
fendant  pleatls  infancy,  the  plaintiff  replies,  it  was  forne- 
ceflaries,  and  the  defendant  rejoins  an  account  ftated  quodque 
fuperinde  prad*  querens  exonfravit  the  defendant.     And  on  de- 


( I )  nde  Cmt.  Dig,  tit.  Pleader,  pleading  are  colleAed^  and  7  Fim. 
(F.  7.)  where  all  the  material  538.  i  Ld.  Raym*  133.  Onu 
cafes  relating  to  departures  in     Rep,  553*     i  fyilf.  33^, 

G  g  3  murrcr 
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murrer  judgment  was  Riven  for  the  phintiflr,  becaufe  the  rc« 
He  tliat  pleads  joinder  was  a  departure  from  the  plea ;  or  if  not,  yet  exoneravit 
§xmer0vitf  mn&  generally  will  not  do^  for  the  party  muft  (hew  how  he  was  dif« 
*^**^'        charged  (2). 


(2)  Fidt  fThiu  V.  CUsvery  pofl.  68 1. 

Onflow  verf.  Orchard. 

Where  the  de-  TP  R  E  S  P  A  S S  agsunft  two,  and  judgment  by  default,  and 
fendanti  confeft  X  fcparatc  damages,  20 /•  as  to  one,  and  id.  as  to  the 
J^J||J^»^  other  \  and  ftayed  till  further  motion,  on  the  authority  of  Htydorit 
be  fcYcred.  Cafe,  that  the  damages  cannot  be  fevered,  where  the  trefpafs  is 
confefTcd.     7r//i.  fequen*  the  judgment  was  arrefted.     1 1  Co. 

5.(0 


(i)  See  the  cafes  cited  Bull.  L.  N.  P.  20. 94.     3  Com,  Dig.  tit.  Da* 
wiBges,  (E.  5.)  (E.  6.)  3f6. 


The  Mayor  of  Northampton's  Cafe. 

Libel.  T  T  E  fent  Lord  Halifax  a  licence  to  keep  a  publick  houfe, 

which  the  court  faid  was  a  libel  in  the  cafe  of  a  perfon  of 
and  granted  an  information  for  it. 


TTE  fen 

I7I  whic 
ms  quality, 


f  .       n  Anonymous. 

Kcape  puffed      JO  E  R  curiam^  If  a  man  efcapes,  and  returns  again,  and  after 
bjrrctttra.  -^  commits  a  fecond  efcape,  he  cannot  be  taken  up  for  the  firft 

efcape,  it  being  purged  by  his  return  (i). 


(i)  Fide  Chambers  V.  Cambiir^  Corn.  Rep.  554.    B$ua/$us  v.  frmlier, 
t  TermRef.  129. 

Dominus  Rex  verf.  Inhabitantes  de  de  Iflip  in  Com'  Oxon. 

Sickneft  or  ib-  T  T  ^  ^  ^  ^  fpecial  order  of  fefllons,  the  cafe  was  dated  for 
fence  of  ferrant  ^J  the  Opinion  of  the  court.  That  Henry  Wilfon  was  regu- 
for  part  of  the  ]^y\y  hired  for  a  year  by  Samuel  Jones  into  the  parifh  of  Iflip  \ 
pjwJelcrfie  fet-  ^*^  during  the  year  he  was  fick  for  fix  days,  and  incapable  of 

clement.  ^  ^  , 

Caf.  of  Sett,  and  Kcm.  ^  55.  No.  129.    Ftct.  305.    roltjr  207. 

doing 
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doing  any  fervice ;  that  afterwards  he  went  without  leare  of  his 
mafter  to  fee  his  mother,  and  (laid  away  four  days ;  and  that 
three  days  before  his  year  was  up  he  ailccd  leave  of  his  mailer  to 
go  to  a  ilatute  fair,  to  be  hired,  which  die  mafter  refofed,  but 
the  fervant  perfifling  he  mud  go,  the  mafter  replied,  I  am  re» 
folved  you  fliall  gain  no  fettlemcnt  in  this  parifii,  and  therefore 
if  you  will  go,  it  ihali  be  for  good  and  alh  No,  fays  the  other, 
I  will  fcrve  out  the  year,  and  thereupon  he  went,  and  never  re* 
turned  during  the  lad  three  days ;  and  when  he  came  to  be  paid, 
the  mafter  deducted  for  the  time  he  was  fick,  and  when  he  went 
to  fee  his  mother,  which  dedu£tions  the  fervant  agreed  to,  and 
the  mafter  at  the  fame  time  abated  6  d,  for  the  lait  three  days, 
which  the  fervant  refufed  to  allow,  but  the  mafter  refufing  to 
pay  it,  the  fervant  took  the  reft  of  liis  wages*  And  whether 
thefe  interruptions  of  tlie  fervice  fliould  defeat  the  fettlement  in 
IJlsp^  was  the  queftion ;  and  the  Seflions  adjudged  it  a  fet* 
tlement. 

It  was  argued  largely  by  Mr.  Hanvhmsy  who  moved  to  quafli 
the  order ;  and  he  cited  the  cafe  betiveen  the  parijlja  of  Pawlei 
and  Bernham  (/i),  Mich.  I  Geo*  where  the  mafter  and  fervant  W  Caf.  of  Sett, 
parted  by  confent  three  weeks  before  the  end  of  the  year,  and  it  ^^Is^^ll^ 
was  held  no  fettlement.  pi.  ?!• 

Fokf  201. 

And  now  Pratt  C.  J.  delivered  the  opinion  of  the  court.  '^^^^^:^^ 

S.  C.  ciu4  Buir 

In  this  cafe  here  is  no  doubt  but  that  there  was  a  complcat  *•  C  67. 
and  perfeft  hiring  for  a  year.     The  only  queftion  is,   whether 
there  has  been  fuch  a  fervice  in  purfuance  of  it,  as  will  give  a 
fettlement  to  the  party.     Three  objeftions  have  been  made  at  tlic 
bar,  which  it  will  be  proper  to  take  notice  of. 

1.  That  the  fervant  being  fick  for  fix  days,  and  incapable  of  r  ^5^  1 
ferving,  can  never  gain  a  fettlement,  which  is  to  be  acquired 
only  by  a  fervice  for  a  year ;  but  here  fay  they,  he  did  not  ferve 
for  fix  days,  and  fo  there  wants  fo  much  of  a  fervice  for  a  year. 
This  was  lightly  touched  upon  at  the  bar,  and  furely  tliere  is 
little  in  it ;  a  fervant  that  lies  thus  under  the  vifitation  of  the 
hand  of  God,  which  befals  him  not  through  his  own  default,  is 
and  muft  be  taken  to  be  all  the  while  in  the  fervice  of  his 
mafter  (i);  and  if  this  exception  was  to  be  allowed,  it  might 

prevent 


(1)  Vide  Rex  v.  Cbr'tfi  Churchy  what  caafes  fhe  Mafter  may  pat 
Burr,  S.  C.  494.  Rex  v.  Madding"  an  end  to  the  contrad^  wichoat 
tofi^  Burr.  S.C.  675.  Rexv,  Sbar-  the  fervant's  confent.  Fide  Rex 
ringtw,  z  B«tt  $2$.  fl.  ^$S.   For    v.    Marlborough,    12   Mod.    402. 

G  g  4  FiM. 
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prevent  all  the  fettlements  in  the  kingdom :  it  Is  not  to  be  pre- 
fumed,  tliat  the  fervant  is  lefs  able  to  provide  for  himfclf  at  the 
year's  end,  becaufe  he  has  had  a  flight  indifpofition  during  the 
year ;  and  that  prefumption  of  an  ability  is  the  foundation  of 
making  it  a  fettlement. 

2.  It  was  objected  that  his  going  to  fee  his  mother  without 
leave  was  a  defertion  of  the  fervice^  and  the  time  he  (laid  away 
takes  fo  much  oflF  from  a  compleat  fervice  for  a  year.  As  to  that 
we  are  all  of  opinion,  that  it  will  not  prevent  the  fettlement ;  it 
was  never  the  intent  of  the  ftatute,  that  if  a  fervant  happened  to 
ftay  out  a  night  or  two,  it  (hould  avoid  the  fettlement ;  but  here 
the  mafter  t^ing  him  again,  has  difpenfed  with  liis  nop-attend- 
ance,  fo  there  is  nothing  in  that  obje£lion  (2). 

3.  The  third  and  indeed  the  moft  confiderable  objeflioa  was, 
that  the  going  away  three  days  before  the  year  was.  up,. and 
never  returning  again  during  tlie  y^ar,  is  a  forfeiture  of  the  fet- 
tlement. 

Now  though  that  would  primd  facie  be  a  good  obje£tion,  yet  as 
this  cafe  is  circumftanced,  we  are  of  opinion  it  cannot  prevail. 
Confider  how  the  cafe  ftands  with  regard  to  the  fervant.  He 
knew  his  mafter  defigned  to  part  with  him  at  the  year's  end^  and 
therefore  it  was  high  time  for  him  to  look  out  for  another  place. 
To  this  end  he  applies  in  a  very  proper  manner  for  leave  to  go 
to  the  ftatute  fair,  which  is  a  place  where  in  all  likelihood  he 
might  provide  himfelf,  and  not  be  obliged  to  lie  idle  alt  the  year, 
it  being  ufual  for  people  in  the  country  to  go  thitherto  hire  their 
fervants  •,  the  mafter  like  an  unreafonable  man  refufes  fo  leafon- 
able  a  requeft,  coupling  it  with  a  declaration,  that  the  fervant 
ihould  gain  no  fettlement  with  him,  which  is  a  badge  of  fraud  on 
the  fide  of  the  mafter  that  ought  not  to  prevail  5  as  tlierefore  the 
requeft  was  reafonable,  and  upon  a  juft  ground  on  tlie  fide  of  the 
fervant,  and  the  refufal  unreafonable  on  the  fide  of  the  mafter, 
we  think  the  fervant's  going  afterwards  without  leave  is  no  for- 


yin,  Ahr*  tit,  Rcrmn^al  459.  S.  C*  amoant  to  a  difTolution  of  the 

Rex  V,  Brampton,  CaU.  11,     Rex  contrad«  notwithAandiDg /i&^^r- 

v.    H^allford,    ih.    57,       Rtx    v.  vofit*:  return  to  ferve  his  mailer. 

Wtjimem,  ih.  1 29.     Rex  v.  H^ortb  Viile  Rex  v.  Rcfs.  Burr,  S.  C.  683. 

Cray^  2  Bott  iy  Confl  525*//.  459.  Rex  v.   Eaft  Kennet,    26  Geo,  3. 

.     (2)  Rex  V.  Eaton t  Burr.  S,  C.  2  Bott  by  Conft.  527.  />/.  461.  Rex 

47.      Rex  V.  Hanbury^    ib,    322.  v.    Qrefijam^     I    Term    Rep*    1 01. 

Rex  V.  Eaft  Sbeffofti^  4  Term  Rep.  Rex  v.  Ktiuh^^sb^  2   Term  Rep. 


804.   AW.  Rep.  133.   As  to  what     598 
circumflances  have  been  held  to 


fciture 
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■feiturc  of  his  former  fervice,  cfpccialljr  if  wc  take  in  the  declarar 
tion  the  fervant  made  at  that  time,  that  he  would  fcrve  ont  the 
year,  and  his  rcfufal  afterwards  to  allow  the  matter  6  d.  for  the 
laft  three  days,  which  plainly  (hew  that  the  contraft  was  not 
diffolved  before  the  end  of  the  year,  as  wito  ftrongly  infitted  oa 
at  the  bar  (3}, 

Thefc  arc  all  the  exceptions  that  were  taken  to  this  order ;  we 
are  all  of  opinion,  that  they  are  not  fufficient  to  overtlirow  the 
fettlement,  and  confcquently  the  feflions  have  done  right  in 
fending  him  to  IJl'tp^  and  the  order  muft  be  confirmed. 


(3)  Fide  the  aathorities  cited  tin^ion  taken  between  the  pre- 
in  the  note  Scaford  and  CaftU-  fent  cafe  and  Rex  v.  Clajhjikng 
church g  foft.   I022.    and  the  dif-     \Tcrm  Rij>.  lOO. 


Woodford  verf.  Eades  et  al\ 

ON  a  contract  for  ftock  between  the  plaintiff  and  J.  S.  they  ^^^^  fttaCJe 
each  depofit  20c/.  in  the  hands  of  the  defendant,  and  J.  {^^uidtof^M' 
S.  not  performing  his  agreement,  the  plaintiff  fues  for  the  depo-  mages. 
fit,  and  had  judgment  on  demurrer,  and  took  out  a  writ  of  in- 
-quiry,  and  proved  his  cafe  ;  but  the  jury,  on  a  notion  that  the  Vide  tdk.  €47* 
defendant  could  not  pay  out  the  money   without    confcnt  of 
both  parties,  gave  i  d.  damages ;  which  was  now  fet  afide,  the 
court  faying,  that  the  rule  of  not  fetting  afide  verdifts  for  the 
fmallnefs  of  the  damages  did  not  extend  to  this  cafe,  where  the 
jury  miflook  in  point  of  law ;  and  the  Chief  Juftice  faid  he  knew 
no    rtafon  why   tlie   court  (hould  not  interpoie   in   tlie  other 
cafe  ( I ). 


( I )  Fide  Markham  v.  Middle-  poft,  940.  and  the  cafes  cited  in 

/o»,  fofi.  i2^g.  S.  ?.     But  that  it  the  note.       As  to    whether  the 

will  not  be  (ct  afide  in  an  a^i<m  court  will  grant  a  new  trial  on 

for  a  tort  on  this  ground,  where  the  ground  of  excefTive  damages, 

there  has  been  no  millakc  in  the  Fidt  Ch<imbtrs  v.   Rohin/vn,    poji, 

law.     Fide  Hayjiiiird  v.  Nezvton,  692.  and  the  notes. 


Clare  verf.  Froft. 

TRESPASS  for  cutting  down  the  plaintiff's  tree.  Si  range  Tvio  jaftifita. 
moved,  and  had  leave  to  plead  double ;  viz.  that  the  de-  brpic;!!^*  "* 
fcndant  was  leflce  of  an  houfe  and  the  clofe  where  the  tree  ftood, 
and  having  liberty  to  cut  down  for  repairs^  he  felled  it  on  that 

account } 
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account ;  and  fecondly.  That  J.  S,  was  owner  of  an  antient 
mill,  to  which  there  was  a  watercourfe  through  the  ground  of  the 
plaintiflF,  and  fo  prefcribe  for  a  right  to  enter  and  cleanfe  the  wa- 
tercourfe,  and  that  the  tree  hung  over,  and  the  root  fpread  fo 
into  the  ftream,  that  it  flopped  the  water^  and  fo  juftify  the  cut* 
ting  down. 


Edwards  verf.  Blunt. 

Afccr  judgment  j^E  R  curiam^  After  judgment   on  demurrer,  the  defendant 
*!!  ^l^vHr^*,         fliall  not  come  to  arrell  tlic  judii^ment  on  return  of  the  inquiry, 

BO  mouon  to  ar- ^  .  .   i     i   -^       i  i  .  *      i^ 

reft  judgment,  'or  an  exception  that  might  have  been  taken  on  arguing  the  de- 
murrer. The  parties  cannot  be  faid  to  come  as  amici  cui^j  nor 
fhallany  body  tell  us,  that  the  judgment  we  gave  on  mature  de- 
liberation is  wrong ;  it  is  otherwife  indeed  in  the  cafe  of  judgment 
r  A16  1  ^^  default,  for  that  is  not  given  in  fo  folcmn  a  manner ;  or  if 
••  ^  •*  tlie  fault  arifcs  on  the  writ  of  inquiry  or  verdiS,  for  there  the 
party  could  not  aUege  it  before.  How  v.  Godfrey^  Mich.  4 
Geo.  2* 


What  wH^ng 
CTidencc  of 


Seagood  verf.  Neale.    In  Cane. 

O  Agreed  to  fell  an  eflate  in  land  to  O.  and  wrote  to  his  agent 
trreementwith-  ^  ^^  dcUvcr  the  title  deeds  to  O.  he  having  agreed  to  difpofe  of 
in  the  ftatute  of  ^t  to  him.  Afterwards  S*  fold  this  eftate  to  D.  who  had  notice  of 
Fraud.  (I).  this  tranfaftion  :  O.  brought  a  bill  againft  S.  and  £>•  infifting 
560.  »  Eq.'ca.  ^^^^  *^  *^"^^  brought  the  cafe  out  of  the  ftatute  of  frauds  and 
Abr.49.c.  ao.  perjuries.  But  Lord  Chancellor  held  it  did  not,  becaufe  tlie 
^'  ^*  agreement  does  not  appear  in  it. 


{\)  Ttde  Clifi  V.  irri^htj  i  Atk.  12.  S.  P.     Sec  Earl  of  Jjkffd'i 
cal'c,  pcfi.  783. 


Cumber  verf  Wane. 
Trin.  5  Geo.  rot.  173. 


C  'n  inotc       J^  RROR  e  C.  B.  in  an  indebitatus  afum^t  for  15/. 
-^  defendant  pleads,  that   he  gave   the  plaintiff  a  pron 


w.,.»  -.wv.  The 

jw's'^cannotbe  "^^  defendant  pleads,  that   he  gave   the  plaintiff  a  promiflbry 
rieaded  as  a  fa-  note  for  5  /.    in  fatisfadlon,  and  that  the  plaintiflF  received  it  in 
lisfaOionforis/.  fatisfaftion.     The  plrintiflF  put  in  an  immaterial  replication,  to 
which  the  defendant  demurred.  And  after  judgment  for  the  plain- 
tiff*,  it  was  obje&ed  on  enor^  that  the  plea  was  ill|  it  appearing 

that 
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that  the  note  for  5  /•  could  not  be  a  fatisfa£tion  for  15  /•  and  that 
where  one  contract  Is  to  be  pleaded  in  fati$fa£tion  of  another,  it 
ought  to  be  a  contrafl  of  an  higher  nature.  Hob.  6%.  a  Kcbm 
804.  One  bond  cannot  be  pleaded  in  fatisfa£^ion  of  another. 
J  Mod.  225.  1  Keb.  851.  Even  the  aftual  payment  of  5/. 
would  not  do^  becaufe  it  is  a  lefs  fum.  5  Cb.  1 17.  i  Leon,  ip* 
Much  lefs  fliall  a  note  payable  at  a  future  day. 

E  contra.  It  was  argued,  that  the  plaintifF's  demand  confiding 
only  in  damages,  it  was  for  his  benefit  to  have  it  reduced  to  a  cer« 
tainty,  and  to  have  the  fccurity  for  it  made  negotiable.  A  ftated 
account  may  be  pleaded  in  bar  of  an  a6tion  of  covenant,  4  Mod. 
43.  I  Mod.  261.  I  Roll.  Abr.  122.  Formerly  indeed  execu- 
tory promifes  were  not  held  a  fatisfaflion,  but  the  contrary  has 
been  fince  adjudged.  Rajm.  450.  Salt.  76.  And  now  it  is  held 
that  an  award  before  performance  is  a  bar  of  the  former  adtion. 

Et  per  Pratt  C.  J.  (on  confideration)  We  are  all  of  opinion, 
that  the  plea  is  not  good,  and  therefore  the  judgment  mud  be  af- 
firmed :  as  the  plaintiff  had  a  good  caufe  of  aflion,  it  can  only  be 
extinguifiied  by  a  fatisfa£tion  he  agrees  to  accept ;  and  it  is  not 
his  agreement  alone  that  is  fufHcient,  but  it  mufl  appear  to  the  T  4^7  J 
court  to  be  a  reafonable  fatisfaftion ;  or  at  leaft  the  contrary  mull 
not  appear,  as  it  does  in  this  cafe.  If  5  /.  be  (as  is  admitted)  no 
fatisfa£lion  for  15  /.  why  is  a  fimple  contrafl  to  pav  5  /.  a  fatif- 
fa£iion  for  another  fimple  contrail  of  three  times  the  value  ?  In 
the  cafe  of  a  bond,  another  has  never  been  allowed  to  be  pleaded 
in  fatisfadion,  without  a  bettering  of  the  plaintiff's  cafe,  as  by  . 
(hortning  the  time  of  payment.  Nay  in  all  inftances  the  better- 
ing his  cafe  is  not  fufficient,  for  a  bond  with  fureties  is  better 
than  a  fingle  bond,  and  yet  that  will  not  be  a  fatisfa£tion.  i 
Brownl.  47,  71.  z  Roll.  Abr.  4^0.  The  judgment  therefore 
muft  be  affirmed  ( 1  )• 

Then  it  was  alleged,  that  fince  the  time  which  the  court  took  Judjmeiit  en- 
to  advife,  tlic  defendant  in  error  was  dead:  and  therefore  they  ^^^'''^^P^ 

-     V        ,  .   -  1.1  ^  /KJif  where  the 

prayed,  that  they  might  enter  the  judgment  nunc  pro  tunc^  as  was  pvty  died  pend- 
done  in  the  cafe  of  Bailer  y.  Delander^  Trhi.  i  Geo.  in  B.  R.  in%zcMradvt/ar« 
which  was  ordered  accordingly  (2  J.  *'*''• 


(i)    Taller  V.  Baber^    5    Med.  Teoker  v.  Duke  of  Beaufort^  i  Burr. 

136.     But  the  prefent  cafe  was  147.     Sir  John  Trelanvney  v.  Bi^ 

denied  to  be  law  in  HardcafiU  v.  flnp  tf  Winehejier^  ib.  226.  S.  P. 

Howard,    H.   26   Geo.   3.      Hde  Fide  alfo   1    Leon,   287.     i   Zid. 

z  Term  Rep.  28.     See  alfo  Kearf-  462.       i     Fent,    58.    90.       But 

lake  V.  Morgan^  ^  Term  Rep.  513.  Blacball  v.  Heal,  Com.  Rrp,   \i. 

(2)    Craven  v.   Henley,  Barnes  contra. 
155.    4ftle;f  V.  Rejnohlsy  pojt.  9 1 7. 
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Right  vcrf.  Hamond. 

Co  d   ft*  n  of  ¥  ^  cjcftmcnt,  a  cafe  was  made  at  Kent  afTizes  ;  tliat  Thomas 

a  devi™.  "*         Ji.   G'w;^^  being  tenant  for  life  of  the  lands  in  queftion»  remain- 

Comyns  23.       dcr  to  his  wifc  for  life,  remainder  to  his  own  right  heirs,  20  Ocfo- 

c  r?.558pi!ii.  *^  '^73-  ^^^^   ^*s  will  in  thefe  words:  "  Itemj  my  lands  by 

8  Vin.  Abr.'    '  "  Wooiivich  my  wifc  is  to  enjoy  for  her  life,  after  her  deceafe  of 

tiu  DcTifir,        «i  ^ight  it  gocth  to  my  daughter  Elizabeth  for  ever,  provided  (he 

iol  *s!  C.  ^**    "  ^^^'^  ^^^'^^ »  *^  '"y  ^^^^  daughter  Elizaieth  (hould  die  before  her 

**  mother,  or  without   heirs,  and  my  faid  wifc  Mary  fliould 

**  marry  again  and  have  an  heir   male,  I  bequeath  him  all  my 

<*  right  to  that  eftate,  not  thinking  I  can  fufficiently  reward  her 

**  love  ;  if  my  faid  wife  marrieth  again,  and  fails  of  heir  male, 

**  after  her  deceafe  and  my  daughter,  fhe  failing  of  heirs,  I  bc- 

**  qucath  50  /.  fer  amu  of  that  eftate  to  my  brother  Jofeph  Carney 

**  and  to  his  heirs  for  ever."     And  then  diftributed  the  reft  to 

other  perfons. 

The  devifS  died,  and  the  wife  married  again,  and  had  iffue 
Thomas  Hamond  the  defendant,  and  died.  Then  Elizabeth  the 
daughter  died  without  iiTue.  And  upon  her  death  the  leflbrs  of 
the  plaintiff  claim  the  eftate  as  right  heirs  of  the  devifor,  and  the 
defendant  claims  under  the  devife  to  the  heir  male  of  the  devifor's 
wife  by  a  fecond  huft)and. 

Reeve  pro  quer*  argued,  that  the  devife  to  the  defendant  was 
void,  being  of  a  fee  upon  a  fee.  19  H.  8.  8.  Cro.  Car.  57. 
For  when  it  was  to  go  to  his  daughter  and  her  heirs,  there  could 
r  428  1  be  no  limitation  over.  Indeed  3  Lev.  70.  fays  it  is  but  a  tail ;  but 
the  difference  is,  where  the  limitation  is  to  one  who  can  be  heir  to 
the  daughter,  there  it  is  a  fee-tail,  becaufe  the  devifor  muft  know 
the  remainder  would  be  void  if  the  firft  was  a  fee-fimple,  becaufe 
the  remainder-man  would  claim  as  heir  to  the  daughter }  hut 
here  the  defendant  is  a  ftranger,  and  cannot  be  heir  to  die 
daughter. 

Then  it  was  objefted,  that  the  vvoxis Jhe  fdiling  of  heirs ^  fhew 
what  heirs  were  meant,  and  there  is  a  limitation  to  the  uncle, 
who  may  be  heir  to  the  daughter.  But  why  may  not  that  be  con- 
ftrued  to  be  a  rent-charge  of  ^oL  per  atm,  to  the  brother,  and 
then  it  can  have  no  influence  to  turn  the  daughter's  eftate  into  a 
tail ',  befides,  this  is  an  independent  claufe,  and  therefore  not  to 
controul  the  conftrudion  of  the  former,  according  to  the  cafe  in 
Dy.  124. 

The 
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The  defendant  cannot  take  by  way  of  exccutoxy  devife,  bc- 
caufe  it  is  a  contingency  on  a  dying  without  heir,  which  is  too 
remote. 

But  ifthc  dcvifc  was  good,  yet  the  contingencies  have  never 
happened.  The  words  are,  if  my  da::ghttr  dies  before  ker  mother y 
cr  without  heirs  :  now  the  words  iire  not  to  be  taken  itridly,  for 
then  perhaps  the  iflue  of  the  daughter  may  be  barred  by  her  death 
before  the  mother ;  but  the  natural  way  is,  to  read  it  in  the 
copulative,  as  we  have  many  inflances.  i  ^ent.  62.  1  Leon.  70. 
Pollex.  645.  Plow.  286,  289.  So  that  taking  it  that  way,  then 
the  mother  died  firft,  and  confequendy  the  defendant  who  is  to 
claim  on  the  daughter's  dying  before  the  mother,  can  have  no 
title. 

Chefhjre  Serjeant  ronira.  I  admit,  if  the  firft  words  ftood  alone, 
they  would  carry  a  fee  to  tiie  daughter.  But  it  would  be  endlcfs 
to  cite  cafes,  where  the  fulleft  words  have  been  controuled  by 
what  has  come  after,  fo  as  to  make  that  a  devife  in  tail,  which 
otherwife  would  pafs  a  fee.     i  RolL  Abr.  836. 

I  do  not  contend,  that  this  is  an  executory  devife  ;  it  mufl  be 
a  contingent  remainder.  2  &aund.  88.  2  Cro.  416.  i  Saund. 
142.     3  Co*  31.  ' 

I  fee  no  reafon  to  alter  the  word  or  \  if  you  do,  why  may  not 
we  read  it,  i/'ftic  dies  before  her  mother,  or  after  without  heirs. 

Adjonrnatur.  And  afterwards  Pratt  C.  J.  delivered  the  refolu- 
tlon  of  the  court. 

We  are  of  opinion,  that  the  firft  part  of  the  will  is  no  devife,    r  429  ] 
the  tcftator  only  taking  notice  how  the  eftate  was  fettled  before, 
that  if  he  made  no  will  his  wife  would  have  it  for  her  life,  and 
after  her-dcceafe  of  right  it  would  go  to  his  daughter  Elizabeth 
for  ever  (i).     The  devife  therefore  to  the  defendant  can  be  only 
confidered  as  a  contingent  remainder,  or  an  executory  devife  :  as 
an  c^tecutory  devife  it  cannot  be  good,  for  the  contingency  is  too 
remotc.(2)  and  it  is  not  like  the  cafe  oi  Lloyd  v.   Cary^  where  Com.  Rep.  20. 
the  contingency  ^^'as  fo  very  near  the  compafs  of  a  life,  whereas  j**|J*'*  ^*  ^' 
here  it  is  limited  on  tlie  wife's  having  no  iilue  male  by  a  fecond  prec.  Chaa^Ti* 
hulband,  and  the  daughter  failing  of  heirs.  s.  c. 


(l)  Jf^ri/^/jt  V.  J'PyveU  2  yent.         (2)    Fide    Gore   v.    Gire^    pofl. 
57.    3  Le*v.  259.  S.  C.    Itt  Bam'     933.  n. 
fidld  v.  Popbd»t  I  P.  trms.  59. 

As 


419  Eafter  Term  7  Geo. 

As  a  contingent  remainder  it  will  not  do  for  want  of  a  parti* 
Cttlar  eftate,  taking  the  firft  part  of  the  will  co  be  only  a  declara* 
tion  how  his  eftate  was  fettled,  and  not  as  a  dtvife  to  the 
daughter. 

Befides,  it  appears  the  contingency  ne\'er  happened^  for  the 
daughter  did  not  die  before  the  mother  (3),  confcquently  the 
leflbrs  of  the  plaintifF,  who  are  both  heirs  to  the  daughter  and 
heirs  to  the  devifor,  muft  enter,  and  therefore  the  plaintiff  muft 
have  judgment. 


(3)  From  this  it  appears  that  tets,  pofi.  117^.  and  fee  this  cafe 

the   C.  J.   confidered  the  word  explained  Feamc  Cont.  Rem,  5  ed. 

**  tfr"  as  put  for  and^  and  that  334.  and  the    authorities   there 

the  condition  was  to  be  conftrued  quoted, 
copulativejy.   Fide  Barktr  v.  SwrC' 


Crompton  verf.  Ward# 

Intr.  dc  Hill.  4  Geo.  rot.  379. 

In  cafe  for  to     T  ^  ^^^^  ^°^  ^^^^  efcape  of  Mary  Oglethorpe^  the  declaration  fet 

cfcap^,  ciu.         JL  iforth,  that   Mich.   2  Geo.  in  C.   B.  the  plaintiff  recovered 

whether  the      judgment   aganift  her  for  232/.  which  coming  into  B.  R,  by 
Aenffmayplead  •*     -r    r  1  •.  .  «  °     •  .    / 

a  rcfcue/r^ii      writ  of  cnor,  the  writ  was  mn  pror  and  execution   awarded, 

^M  hailifr  and  whIch  judgment  is  ftill  in  force:  That  12  June  a  Geo.  the  faid 

iSri^IrdLTSie  0^/^^*f'/^fvirrendcred  tothei7«r/  in  difchargeof  her  bail,  from 

prilboer  wau  not  whence  (lie  was  removed  by  habeas  corpus  to  ISfewgate  una  cum  die 

afterwardj  found  ft  caiifa^  i^c.  where  the  plaintiff  intended  to  charge  her  in  cxe- 

A«r^*!J'we^  cution,  but  the  defendants,  OicriS  ol  Mdd/e/ex,  voluntarily  per- 

Vrooght  out  of    mltted  her  to  efcnpe.     The  defendants  confefs  the  faid  Oglethorpe 

«*>'  ^y^^^^    in  their  cuftody,  prota^  (sfc.  but  fay  that  20  Jumi  a  Ifateas  corpus 

j^d^ent  llJ^r"  was  delivered  to  them,  requiring  them  to  bring  her  to  the  Chief 

•secutionbyany  Jaftice's  chamber^  upon  which  they  made  a  warrant  to  their  bai- 

tSfwiU^t«.  li^r  commanding  him  to  carry  her  and  bring  her  fafe  back  again, 

cttft  the  iheritf.  by  virtue  of  which  he  took  her  out  of  Newgate,  and  in  carrying 

her  along  (he  was  refcued.     The  plaintiff  demurs.     And  Mich. 

5  Geo.  Torke  pro  quer^  took  three  exceptions  to  the  mamierof 

pleading, 

I .  It  is  improperly  pleaded :  they  fhouM  not  have  fet  forth  the. 
faft,  but  the  operation  of  law  refulting  from  that  faS ;  therefore 
pleading  the  refcuc  from  the  bailiff  is  wrong ;  it  ought  to  have  been 
as  from  the  (heriff,  for  the  law  takes  no  notice  of  a  bailiff  or  his 
ads.    In  C^i/s  cafe,  H4I.  2  Geo.  a  refcue  was  returned  on  a  bill 

of 
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of  MlddUfex  in  this  form :  that  a  capias  ad  fatufnciendum  ifTued 
to  the  (herifF,  who  thereupon  took  the  debtor,  and  the  refcue  was 
made  of  the  prifoner  under  that  arreft :  exception  was  taken,  that 
this  return  was  only  argumentative,  becaufe  an  efcape  Of  one  in 
cuftody  of  the  (heriff  is  an  efcape  for  all  fuits  wherein  he  had  pro- 
cefs.  The  return  indeed  was  held  good,  it  being  vtrttas  facii^ 
but  the  court  held  it  would  have  been  other  wife  in  pleading, 
a  Sound.  97*  If  one  jointenant  pleads  that  the  other  conceffit  to 
him,  it  is  ill ;  for  it  (hould  have  been  pleaded  as  a  releafc,  that 
being  the  only  proper  convepnce  between  jointenants.  2  Vtni. 
149,  260,  266.  3  Lev.  290.  That  was  pleaded  as  a  grants 
which  could  only  enure  as  a  covenant  to  (land  feifed,  and  the  plea 
was  held  ill  \  for  it  ought  to  have  been  pleaded  according  to  the 
cSkSt  of  it  in  law.     Salk.  8,  274. 

2.  The  defendants  ought  to  have  averred,  that  (he  was  not  af- 
terwards found  inballiva  fuom  Dalt.  215,  2 1 6.  Ojfficwa  Bre- 
vium  203,  204j  217,  226. 

3.  The  habeas  corpus  requires  her  to  be  hronfjtit  fub  falvo  et 
fecuro  conduElu^  but  the  defendants  have  not  flicwn  that  they  com-> 
plied  with  this  dire£tion  ;  as  they  ought  to  do^  when  they  plead 
a  refcue* 

As  to  the  principal  point,  whethefthe  refcue  here  pleaded  be  a 
fufficient  excufe ;  I  mull  obferve,  tliat  fuch  returns  have  never 
been  favoured,  becaufe  there  may  be,  fraud  and  combination  im- 
poflible  to  be  difcovered,  and  they  infer  a  refledion  upon  the 
King,  by  fuppofing  an  unlawful  force,  as  appears  by  Wejlm.  2^ 
r,  39.  which  recites,  that  the  fherifi's  nmltotiens  falfum  dant  re-^ 
fponfum^  mandando  quod  non  potuerunt  exequi  praceptum  regis  propter 
reftftentiam  :  and  concludes,  Caveant  vit^ccomites  de  catero^  quod  hw 
jufmsdi  refpofijio  redundat  in  dedecus  domini  regis  et  coromt  fuet.  A 
return  of  a  refcue  may  difcharge  the  (herifl'againft  the  King,  but 
not  againft  the  party.  Formerly  fuch  a  return  of  a  refcue  upon 
mefne  procefs  was  held  not  pleadable,  becaufe  the  (heriff  might 
take  fufficient  power  of  the  county.  Cro.  Eliz.  868.  But  (ince 
in  the  cafe  of  May  v.  Prcby^  Cro.Jac.  419.  3  Bulft.  198. 
MoorZ^2.  I  Roll.  Abr.  807.  it  has  been  refolved,  that  the  ar- 
rell  being  on  mefne  procefs,  and  not  upon  execution,  the  (heriff  is 
not  bound  to  take  the  pojfe  coniitatusy  and  therefore  refcous  is  a 
good  return  :  but  if  the  prifoner  had  been  once  in  the  gaol,  the 
iherifF  ought  to  keep  him  at  his  peril,  and  refcous  is  no  excufe, 
for  he  is  to  take  care  that  his  prifon  be  ilrong  enough  to  keep  the 
prifoners.  And  upon  procefs  of  execution  fuch  a  return  is  no 
excufe  againd  the  King  or  the  party,  for  the  procefs  being  unce 
^exccutedy  the  party  can  have  no  otl^er :  from  this  cafe  1  draw 

2  two 
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two  inferences,  i.  That  when  the  prifoner  is  once  in  gaol,  1 
refcuc  thence  will  be  no  excufe  to  the  flierifF.  i  RolL  Abr.  807. 
/'•  3*  33  ^-  ^*  !•  4  Co*  84*  ^*  is  ^  Qiuch  (Ironger  cafe  than 
the  prefcnt ;  for  there  it  is  held  that  if  rebel  fubje&s  break  the 
prlfon,  whereby  the  prifoners  efcape  5  this  is  no  excufe,  though 
it  is  otlierwife  where  it  is  done  by  foreign  enemies.  In  33  Hen, 
6*  I.  the  cafe  was  adjourned,  but  in  16  Ed.  4.  3.  it  is  rcfolved 
by  all  the  Judges  *,  and  the  marfhal  of  Bn  R.  was  forced  to  get  an 
a£k  of  Parliament,  2.  The  other  inference  is,  that  wherever  the 
iheriff  may  raife  the  po/p^  he  is  not  excufable  for  a  refcous,  bc- 
caufe  no  power  is  by  intendment  able  to  refift  the  (heriffandhis 
foj/e.  8  Heft.  4*  19.  The  prifoner  here  is  to  be  taken  to  be  in  adiual 
cuftody.  It  cannot  be  intended  the  tabea/  corpus  was  fued  out 
at  the  inftance  of  the  plaintiiF,  and  the  (lieriff  might  hare  raifed 
the  pofei  the  very  words  of  the  writ  fuppofe  it,  fubfalvo  etfecun 
conduBtu  Since  it  appears  therefore,  that  the  iheriff  is  liable  for 
the  refcue  of  one  in  execution,  and  for  a  refcue  out  of  the  prifon 
where  th^  cuftody  is  on  mefne  procefs  only,  becaufe  in  thoA:  cafes 
he  may  raife  the  pojfe^  I  can  fee  no  reafon  to  diftinguifh  this  cafe 
from  tliofc,  and  why  he  may  not  have  the  pojfe  in  one  as  well  as 
in  the  otlier. 

Booth  contra.  As  to  the  firft  objcftion,  we  may  plead  either 
according  to  the  truth  of  the  faft,  or  the  operation  of  the  law 
upon  that  faft,  and  either  way  is  good*  falm.  532.  2.  Wc 
have  confefled  and  avoided  the  efcape,  and  the  caies  cited  arc  of 
returns,  where  it  may  l>€  neccflary  to  fay  the  party  was  not  after- 
wards to  be  found  in  his  bailiwick  ;  becaufe  according  to  the  lat- 
ter refolutions,  i  Vent.  269,  which  denies  tlie  (hcriff  of  Effex^% 
cafe  in  Hob.  202.  the  prifoner  may  be  re-taken,  and  therefore 
the  return  muft  anfwer  every  pofTibility,  which  need  not  be  done 
in  pleading.  The  third  objedion  depends  upon  the  principal 
point,  as  to  which  I  muft  obfervc,  that  it  appears  Oglethorpe  was 
not  in  execution,  for  which  reafon  cafe  is  brought,  becaufe  the 
I  Rich.  2.  r.  12.  gives  debt  only  for  the  efcape  of  one  in  execu- 
tion. 1 1  Hen.  4.  1 1.  A.  wounds  B.  and  being  in  the  cuftody 
of  the  conftable  efcapes,  and  then  B,  dies  ;  the  conftable  is  not 
anfwerable  as  for  tlie  efcape  of  a  felon,  ^alh  614.  2  Alod.  CaJ\ 
158.  At  this  day  a  refcue  upon  mefne  procefs  is  a  good  excufe, 
though  the  former  opinions  were  othcrwife.  3  Le^*.  46.  2  Ln\ 
144.  and  2  Cro.  419.  May  v.  Proby.  There  is  a  great  difference 
between  prifoners  at  large,  and  thofc  in  adual  cuftody ;  the  lat- 
ter by  Wijlm.  2.  c.  11.  may  be  kept  in  irons,  but  that  extends 
only  to  fuch  as  are  within  the  walls  of  the  prifon  :  one  in  cuftody 
out  of  the  prifon  is  not  required  to  have  fo'  ftrift  a  guard,  and 
therefore,  though  a  refcue  out  of  the  gaol  of  one  in  upon  tnefm 
procefs  makes  the  flieriff  li^e,  yet  he  is  not  fo  for  the  refcue  of  a- 

perfon 
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)>erron  not  carried  to  gaol.  Dn  a  bateas  corpus  the  flieriflTmay  go 
tmt  of  the  way  with  the  prifoncr,  provided  he  has  him  ready  at 
the  return  of  the  writ.  3  Co»  44.  a.  The  (herifF  is  obliged  to 
bring  out  the  garty  in  obedience  to  the  Bang's  writ,  and  he  is  not 
compellable  to  have  a  ltri£ier  guard  than  for  a  perfon  arrefted  on 
fnffne  procefs :  a  common  capias  has  the  words  falvo  cujlodias  as 
well  as  the  habeas  corpus^  fo  no  inference  can  be  drawn  from  the 
wording  of  the  writ.  The  reafon  why  the  flieriff  (hall  raife  the 
foffe  in  cafe  of  execution  doth  not  hold  in  this  cafe ;  for  the  party 
doth  not  lofe  his  debt,  nor  even  his  procefs,  for  diere  may  be  a 
re-caption :  the  ftatute  of  Marleberge^  r.  2 1.  and  Wrjhn.  i.  r.  17, 
Wejbn.  2.  r.  39.  are  but  in  affirmance  of  the  common  law. 
2  inft.  454.  For  the  (herifF  might  have  had  thcfoffe  before.  But 
though  $e  mav,  yet  he  is  not  obliged  to  raife  the  poffe  upon  every 
occaUon,  for  it  is  to  be  prefumed  men  will  zSt  according  to  law, 
and  the  contrary  is  never  fuppofed.  10  H.  7.  26*  The  flieriff 
in  this  cafe  might  plead  a  re-caption.  Godb.  177.  And  as  on  a 
habeas  corpus  he  may  let  the  prifoner  go  out  of  the  way,  it  (hews 
he  is  oaly  confidered  as  a  perfon  in  cuftody  upon  mefne  procef 
efcapes  being  fo  penal,  the  judges  have  always  made  a  favou 
conftrudion  for  the  officers*     3  Co.  44.  a. 

Torle  replied.  This  Is  more  than  a  cuftody  on  mefne  proem. 
The  demand  tran/it  in  rem  judicatam  \  and  if  the  (herifF  is  not 
liable,  it  will  be  very  eafy  to  bring  a  habeas  corpus  for  no  other 
end,  but  to  let  the  prifoner  efcape. 

Chief  Juflicc.  Here  the  faft  pleaded  Is  true,  that  (he  was  in 
the  cuftody  of  bailiff,  and  refcued  from  him ;  and  though  this 
amounts  in  law  to  the  cuftody  of  the  (herifF  ( i ),  yet  it  differs  from 
the  cafes  of  grants,  for  there  the  hSt  was  not  true :  h  was  not  a 
grant  but  a  releafe,  and  a  covenant  to  ftand  feifed,  but  here  the 
fa£l  is  true,  and  properly  pleaded.  2.  The  defendants  have 
confefled  and  avoided,  and  therefore  it  lay  upon  the  plaintiff  tQ 
(hew  a  re-caption  in  his  replication.  The  third  obje£^ion  like- 
wife  has  nothing  in  it,  for  the  words  of  a  common  capias  are  as 
(trong. 

As  to  the  principal  point,  I  canjiot  fee  how  this  cafe  Is  diftir« 
guifhed  fiom  a  cuftody  on  mefne  procefs,  where  a  rcfcue  is  plead- 

(i)*'  A  return  made  by  a  (he-  **  was  refcued  oot  of  his  cufb- 

riff  that  the  perfon  arreded  was  *'  dy."     Pa-  Butler,  J.  In  Wood* 

**  refcaed  out  of  the  cuftody  cf  the  gate  v.  Knaicbbullj  z  Term  Ref, 

"  ^<7///^has  been  held  bad«  the  re-  156. 

*'  turn  jnuil  be  that  the  defendant 

Vol.  I.  H  h  able. 
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able.  The  flierifFwas  obliged  to  bring  her  out,  and  as  flic  was 
not  in  execution,  flie  can  only  be  faid  to  be  in  upon  mefne  proccfs. 
Powys  Juftice  accord* 

Eyre  Judice  inclined  the  refcue  was  a  fufficient  excufcy  and 
well  pleaded. 

Fartffcue  Juftice  accord*  as  to  the  firft  objeflion.  As  to  the  fc- 
cond  I  tliink  the  plea  fliould  have  gone  on,  and  faid  flie  was  not 
found  afterwards ;  as  this  ftands,  there  may  be  an  intendment 
that  (he  was.  As  to  the  third,  it  appears  ihe  was  carried  by  one 
fingle  officer,  which  is  certainly  a  neglect.  This  is  a  fort  of 
middle  procefs  after  the  plaintiff  has  run  a  long  race ;  and  though 
the  crown  may  command  the  ilieritT  to  bring  out  his  prifoncfj  yet 
that  is  without  prejudice  to  tlic  party  :  flie  ought  to  be  cooTeyed 
as  fecurely  as  flie  is  kept,  and  the  flieriff  here  may  have  his  remedy 
againil  the  refcuers.  He  might  before  he  brought  her  out  haTC 
infifted  on  money  to  pay  a  guard  (2). 

HiL  7  Geo.  it  was  argued  a  fecond  time,  by  Wearg  pro  epier\ 
The  queftion  is,  whether  after  judgment  and  oeforc  any  charge 
in  execution,  a  refcue  on  the  party's  being  brought  out  on  a 
habeas  ccrpm  be  a  good  excufe  for  the  flieriff*  in  an  a^on  of 
cfcape. 

To  prove  it  no  excufe  I  fl:all  conHder,  !•  What  arc  the 
{[rounds  of  this  action,  taking  it  as  entirely  new.  2.  Compare 
it  witli  the  refolutions  already  in  the  books.  3.  The  objections 
that  have  been^  or  may  be  made. 

I.  To  confider  the  fownd:\jion  of  fuch  an  action ;  and  that  is 
the  damage  which  the  plaincirFh^s  ft'ftained  by  the  ncgeck  of  the 
defendant,  which  he  miglit  have  prevented  by  the  ufe  of  thofe 
means  that  he  had  in  his  power ;  for  tlie  law  fuppofeo  the  p^:jje  to 
be  a  fuflicient  defence  againil  a  refcue,  and  that  no  force  is  able 
to  refill  the  flieriif  and  his  p:jp.  Here  is  net  the  acl  of  God,  as 
fire  ;  or  any  foreiijn  force,  as  the  cafe  of  enemies,  which  1  ad- 
mit are  excufes  for  the  IlicriJF.  33  Hen,  6.  i.  16  EJ.  4,  3. 
4  O.  84.  I  Rcit\  Aj'r.  8c 8.  The  Iheii^'may,  if  he  pleafes,  raifc 
the  pcjp  in  execution  of  any  proccfs  whatfoever.  2  iii,  193. 
3  Hen.  7.  I.  Z>.:/A,  S!:cr.  cap.  20.  />.  1 04.  csp.  95.  /•  354»  >• 
The  plea  adm-'^s  the  ncglecl,  and  the  odlcer  has  a  fee.  3  Bui;h 
212.  Cro.  Eiiz.  S73.  I  Kent.  2Ci3.  ]nn*:b.  g3.  21  Ed.  3. 
4;.*. 


(a)  ;^iere»    F^Jt  Hjp-nam  v.  Bar^e^,  fi^z.  Ji^ 

ft  2.  Tto 
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5,  The  cafes  in  the  books.  I  would  compare  this  with  the 
cafe  of  a  refcue  of  one  taken  upon  mefne  procefs  before  he  is  car- 
ried to  gaol.  In  Queen  Elizabeth's  time  this  queftion  was  de- 
termined againft  the  flierifFi  3  Cro.  868.  Noy  40.  But  I  ad- 
mit it  has  fincc  been  refolved  otherwife.  3  Buljt.  198.  And  now 
it  is  held,  that  the  (herifF  (hall  not  be  anfwerable.  2  Cro.  /^i^. 
I  Roll.  Abr.  807.  D.  I.      I  Lev.  144.     3  Lev.  46. 

But  taking  the  law  according  to  the  latter  refolutions,  I  {hall 
ihew,  that  the  reafons  they  go  upon  do  not  afiedt  tliis  cafe, 

1.  In  the  cafe  of  mefne  procefs,  though  the  fhcrifFmay,  yet  he 
is  not  bound  to  raife  tht:poJ/e.  Dalt.  154.  But  in  this  cafe,  where 
theprifoner  is  conveyed  by  procefs  after  judgment,  he  ought  to 
take  the  fame  caution,  as  if  he  was  upon  a  capias  ad  fatisfaciendum^ 
nay  a  greater,  if  he  obferves  the  words  of  the  habeas  corpus^  which 
require  him  to  convey  the  prifoner  fub  falvo  et  fecuro  condu&u^ 
Befides,  this  is  a  procefs  not  fo  eafy  to  be  renewed  as  a  capias  ad 

fatisfaciendum  ox  mefne  i^xoctU.     Cro.  Car.  240,  255. 

2.  Another  reafon  why  refcue  on  mefne  procefs  is  an  excufe  is, 
becaufe  of  the  multiplicity  of  fuch  writs,  which  are  executed  at 
the  fame  time  in  different  parts  of  the  county,  which  rtakes  it 
impoflible  for  the  (haiff*to  ralfe  thtpoffe  \  but  this  is  a  writ  which 
rarely  ilTues,  and  there  is  no  danger  of  having  many  of  them  to 
execute  at  the  fame  time. 

In  the  cafe  of  mefne  procefs  the  plaintifFhas  the  oondu£t  of  that^ 
but  the  defendant  may  purchafe  the  habeas  corpus. 

3.  The  objeftions  are,  i.  That  we  may  have  our  remedy 
againft  the  refcuers  ;  but  will  not  they  fend  us  back  again  to  the 
(herifF?  Befides,  it  is  a  doubt  whether  the  plaintiff  has  any  re- 
medy againft  the  refcuers ;  the  fherifF  indeed  has,  and  therefore 
he  is  not  hurt  by  being  fubjefted  to  our  adtion.  Hutt.  95.  2  Cro. 
419.  Cro.  EL  53.  The  wrong  is  done  by  both  the  flicriflFand 
the  refcuers.     i  Roll.Abr.  698.  B.  3. 

2.  Say  they,  why  ftiould  the  habeas  corpus  put  the  (herifF  in  a 
worfe  condition,  when  he  is  obliged  to  bring  her  out  in  obedience 
to  that  command  ?  But  we  fay,  no  command  of  the  crown  can 
excufe  him  as  to  the  fubjcft.  D^er  296.  b.  li)"].  a.  i  RolL 
Abr.  808. 

3.  It  IS  objefted,  that  this  will  be  a  hard  cafe  upon-Ae  (herifF, 
who  may  be  ruined  by  combinations  between  the  plaintiff  and  de- 
fendant.    But  has  not  the  law  furniGied  him  with  the  means  to 

H  h  2  prevent 
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prevent  any  thing  of  that  nature^  by  invelUng  him  with  a  poorer 
to  raifc  the  poffi  ? 

Upon  the  whole  it  appears  here  has  been  a  negledl,  an  inter- 
ruption of  the  courfe  of  juftice,  a  damage  to  the  plaintiffj  for 
which  he  ought  to  have  redrefs. 

Rievt  contra.  This  is  a  refcue  of  one  in  cuftody  on  mifne  procels 
only,  and  not  out  of  the  walls  of  the  prifon :  for  (he  was  brought 
thence  by  the  King's  command,  which  the  fheriff  was  bound  to 
obey.  And  4  Cb.  44.  it  is  faid,  that  every  thing  b  to  be  taken 
moft  favourably  for  the  officer.  In  the  cafe  of  a  capias  ad  fstis' 
faciendum^  the  reafon  why  the  flieriff  was  liable  was,  becaufe  die 
party  could  have  no  new  writ.  Hob.  (heriff  of  Effhc^s  cafe* 
Though  it  is  otherwife  refolved  fmce,  that  the  party  himfelf  may 
retake  him.  i  Sid.  330.  i  Lev.  an.  2  Keb.  340.  2  Lev. 
109,  132.  I  Vent.  267.  Show.  177.  But  what  if  he  is  refcued 
on  mefne  procefs,  and  cannot  be  re-taken  ;  does  not  the  plaintiff 
lofe  ms  debt  as  much  in  the  cafe  of  an  execution  ?  The  reafons 
now  given  for  that  cafe,  are  not  given  in  the  books. 

This  is  no  more  than  a  cuftody  on  mefne  procefs  out  of  the 
walk  of  the  prifon ;  every  common  capias  has  the  words  falw 
cuftodias^  fo  no  argument  can  be  drawn  from  thofe  words  in  the 
habeas  corpus.  The  fherifF  is  liable  in  no  cafe  for  a  refcue^  but 
where  he  was  obliged  to  take  the  poffe^  which  here  he  was  not.  If 
the  (herifF,  after  the  party  is  charged  in  execution,  brings  him  out 
on  a  habeas  corpus ^  it  is  no  efcape  if  hegoss  out  of  the  dire£l  way. 
3  Co.  44.     Moor  257. 

And  as  to  the  obje^on,  that  the  plaintiff  is  1^0  party  to  the  fu* 
ing  out  the  habeas  corpus ;  is  not  that  the  cafe  where  there  are 
feveral  proceffes  charged  againft  the  fame  perfon,  and  he  is  ref- 
cued when  taken  on  one  only  ?  And  though  the  warrant  is  to 
one  bailiff  only,  yet  that  is  no  argument  of  a  neglc£l,  becaufe 
that  bailiff  had  it  in  his  power  to  raife  the  pojfe  without  reforting 
back  to  the  flieriff. 

Adjournatur.  And  this  term  Pratt  Chief  Juftice  delivered  the 
refolution  of  the  court. 

It  was  admitted  at  the  bar,  and  is  not  now  to  be  difputed,  but 
Aat  on  the  one  hand,  if  the  (hcriff  arrefts  the  party  by  virtue  of 
^nefne  procefs,  and  he  is  refcued  as  he  carries  him  to  gaol,  It  will 
be  a  good  excufe  for  tlie  (heriff.  Cro.  Jac.  ^ig.  And  on  the 
other  hand,  if  the  party  be  once  within  the  walls  of  the  prifon, 
ihougb  the  cuftody  be  on  mefne  procefs  only^  yet  a  refcue  from 
3  thence 
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tbence  by  any  but  common  enemies  will  be  no  ezcufe :  if  a  com* 
pany  of  rebels  break  the  prifon,  and  let  out  the  prifoners,  yet  the 
fheriflf  is  anfwerable ;  becaufe  the  law  fuppofes  the  fiieriff  and  his 
fojfe  are  fufficient  to  refift  fuch  a  force,  i  RolL  Ahr.  81 1* 
4  Co.  84*  Thefcj  I  layj  are  grounds  that  are  not  to  be  dif- 
puted« 

The  cafe  at  bar  is  new,  and  differs  from  both  thefe ;  but,  how« 
ever,  wc  muft  take  it  upon  the  different  reafons  of  thofe  cafes* 
In  the  cafe  of  mefne  procefs  the  flieriff,  if  he  meets  the  party 
againft  whom  he  has  fuch  p^x>cefs  by  accident,  and  is  told  it  is 
the  defendant,  he  is  bound  to  arreft  him  ;  and  then  becaufe  it  is 
notfuppofedthathe  has  always  i!titp9ffe  along  with  him,  he  is 
excufed  againft  a  refcue.  But  in  the  prefent  cafe  there  is  no 
fuch  danger  of  furprize,  he  has  notice  before,  tliat  fuch  a  day  he 
is  to  bring  the  party  out  of  prifon,  and  it  is  his  duty,  and  fo  he  is 
direfibedby  the  writ,  to  provide  for  the  fure  and  fafe  condud  of 
the  party.  Here  he  has  not  taken  that  caution,  whereby  the 
plaintiff*,  who  had  an  intereft,  a  fort  of  prop^ty  in  the  body  of 
the  prifoner,  has  fuilained  a  damage.  This  damage  has  hap- 
pened by  the  negle£l  of  the  {heriff",  arid  therefore  he  muft  an- 
fwer  it  to  the  plaintiff  in  this  adUon*    Judgment /r^  qtur\ 
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7  Georgii  Regis.     In  6.  R. 

Sir  Jolin  Pratt,  Knt.  Lord  Chief  Juftice. 

Sir  Littleton  Powys,  Knt,  -| 

Sir  Robert  Eyre,  Knt.  \yufii^s. 

Sir  John  Fortefcue  Aland  Knt.     ^ 

Sir  Robert  Raymond,  Knt.  Attorney  General, 

Sir  Philip  Yorkc,  Knt.  Solicitor  General, 

Domlaus  Rex  vcrf.  Butcher. 

la  order  of  T7^  XCEPTION  Ti-as  taken  to  an  order  of  baftardr,  that  it 
kaJUrdy  it  mnft  f*^  did  not  uppcar  the  child  was  bom  in  the  parifh  to  which  the 
•>^  thcchUJ  r^ii^f  i3  ordered  :  for  it  ran,  JFe  A.  and  B.  /tt-s  jufiices  cfihe  to- 

WM  hora  in  the  »      /•  i  -  <r»       •  r  »•  •  i  ■         t       t-     ■  t  r  -y? 

ptfiik  CO  which  'sugh  y  Lime  Regis,  rejtding  withtn  ike  Itmits  wba-t  ikt  panjh 

relief  is  ordered,  church  is  ^  within  ^*huk  pari/h  the  child  was  hsrn^  dj,   &C.  which  is 

^**  *'^         only  an  averment,  that  the  jufticcs  refidei  in  that  pcuifli  where 

the  child  was  bom,  but  that  might  not  be   the  fame  parifii 

to  which  relief  is  given  ^    and  for  this  fault  the  order  was 

quafhed. 

f  1  Bam-  s.  ^^^'  3  ^^'  *•  ^'^  ^'  ^^^-^^^'^  (^N  ^  order  was  quaflied,  for 
JL  sU.  not  (hewing  the  child  was  bom  in  the  parilb,  to  whicli  relief  wat 

ordered. 
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Between    the    Parifhes  of   Eaftwoodhey   m    com'   Hants  and 
Weftwoodhey  in  com'  Berks. 

UPON  appeal  from  an  order  of  twojuftices   for  the  re- If  a  fon  grown 
moval  of  Robert   Bahfr,  Elizabeth  his  wife,  and   Thomas  "^,^'^^^,^1^'^ 
their  fon  under  fevcn  years,  from  the  pariih  of  Wejltvcodhey  to  the  of  the  family,  he 
parifh  of  EaJIwoodhey^  the  Scflions  ftatc  the  faft  fpccially  for  the  gains  a  new  fct- 

^«^:«:^.«  ^r«.k^  ^^..-f-  -  tlement  with  the 

opmion  of  the  court.  ^^^^ .  j,^^  j^ 

<he  father  after« 

That  forty  years  Gnce,  Thomas  Baker ^  the  father  of  this  Robert^  wards  removei 
was  feifed  in  fee  of  a  freehold  eftate  in  the  parifli  of  Hamtflead  II^k-.^Tu!  ti?„. 

»x     /»    f  •        1  I-    7>     T  t  t      T  •    1     Ml    1     ^  behind,  he  gamj 

Marjbal  m  the   county  ot  hemsy  where  he  hved  till  tlie   year  no  fettiemcnt  ia 

1697,  and  had  this  fon  Rcberty  who  was  at  that  time  eight  years  ^'  ^^^  P^****^ 

old.     That  in  1697.  the  father  and  all  his  family  removed  to 

Chevcleyy  where  he  rented  a  tenement  of  20  /.  per  ann,  for  two 

years.     That  in  1699.  he  purchafed  a  copyhold  e (late  of  li/, 

peramn,  in  the  patifli  of  WeJIwoodhey^  whither  he  removed  with 

his  fon  and  fervants,  and  ferved  churchwarden  and  other  parifh 

offices,  and  paid  taxes,  till  1 7 1 6.  when  he  purchafed  a  cottage 

of  I  /.    12/.  6  d*  per  ann,  in  Eajlivoodhey,  and  went  and  lived 

upon  it  till  his  death ;  but  they  ftate  it  fpecially,  that  Robert  the 

fon  ftaid  behind  in  Wejlwoodheyy  where  he  married  a  wife,  and 

has  workM  ever  fmcc  on  his  own  account,  and  that  he  is  thirty 

years  old.     Upon  the  whole,  the   feffions  confirm   tlie  order  of 

tlie  twojuftices  for  his  fettlement  at  Eajlwoodhey. 

Strange  moved  to  quafli  the  order  of  feffions,  for  that  the  fet- 
tlement of  Robert  the  fon  is  either  at  Hampjiead  Marfmll^  wh^re 
he  was  born,  and  where  he  lived  till  eight  years  old  :  &/i&.  470. 
Or  if  it  fhould  be  carried  fo  far,  as  that  he  gained  a  new  fettle- 
ment with  the  father,  by  removing  with  him  as  part  of  his  fami- 
ly, according  to  the  cafe  of  Cinnncr  v.  Milto/iy  Salk,  528.  yet 
that  can  carry  him  no  farther  than  WeJIwoodheyy  which  is  the  lail 
place  to  which  he  accompanied  his  father  \  but  let  the  fettlement 
be  in  either  it  is  not  material  now,  the  only  queftion  being  whe- 
ther here  is  any  fettlement  in  Eajlnvoodhey^  for  wliich  there  is  no 
colour. 

Mr.  Strode  e  contra  infifted,  that  let  the  fon  be  of  what  age  he 
will,  he  fhall  follow  the  fettlement  of  the  father,  till  he  gains 
one  by  his  own  acquifition  ?  And  it  appearing  he  had  never  done 
any  thing  to  gain  a  fettlement  by  a£l  of  his  own,  cither  in  Hamp^ 
Jlead  Marpaly  Cheveley^  or  Wcjlivoodkeyy  then  he  muft  follow  the 
fettlement  of  the  father  as  well  in  Eafiwoodhey  as  in  any  of  the 
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C*  J*  The  quefiion  is  not  where  this  man  and  his  family  axe 
ftttled,  but  whether  there  appears  a  fettlement  of  him  in  Eajl* 
nvoodhey.  If  he  had  gone  thither  with  his  father  as  part  of  the  fa- 
mily, poflibly  it  might  have  been  a  fettlement  of  him  there,  but 
by  (laying  behind  he  was  divided  from  his  father,  and  therefore 
there  is  no  colour  to  make  it  a  fettlement  in  Eaflwoodhey.  I  think 
his  fettlement  is  in  Weftwoodhey^  which  was  the  lad  place  where 
he  lived  as  part  of  the  father's  family.  To  which  Pcnvys  J.  agreed. 
£t  per  Eyre  J.  He  is  fettled  at  Wejtwoodhey^  and  it  is  not  material 
how  that  fettlement  was  acquired,  whether  by  his  own  ad,  or 
the  a£l  of  bis  father,  Suppofe  a  mailer  has  two  farms  in  two 
parifhes,  and  he  removes  during  the  year,  and  leaves  the  fervant 
behind  to  take  care  of  the  farm :  ihall  the  mafter's  gaining  a  new 
fettlement  transfer  the  fettlement  which  the  feryant  ^ains  by  his 
fervicc  ?  Certainly  it  (hs^t  not, 

portefcue  J.  accorcTj  and  the  order  was  quafhed  (i  )• 

» '       II-        11  i,i«,  I.  ,.■■■     .  .1     I.        M 

(i  W/.  Michael* s  Cojlany^  and  St.  Meubew*s,  foft.  ^31.  and  the  a^i- 
tl^Qritics  there  cite4* 

Jeffi7  verf.  Wood, 
Mich.  7  Geo.  rot.  264. 

On  demurref  to  TP  H  E  plaintiff  in  error  affigned  errors  in  law,  and  in  hQ.\ 
affignmcnt  of  J^  and  on  demurrer  for  duplicity  the  queftion  was,  what 
m^nl  h^fuo/'  judgment  the  court  ftiouldgive  i  and  after  confideration  they  or- 
fifirmettir,  dcrcd  au  cntry,  ^uod  aj^rmetur^  according  to  Telv.  58. 

Turton  verf.  Hayes. 

After «w/f»f     Tp  HE  plaintiff  had  been  non prosed  in  a  former  a^ion  fof 

the  defendant        X     want  of  a  declaration,  and  now  in  a  fecond  a£lion  Serjeant 

ihffewnd*^^  ^  »%//^2iffr  moved,  that  the  defendant  might  be  difchargcd  upiwi 

^aton.  common  bail,  alleging  it  to  be  the  pradice  of  C  B.     Sed  per 

curiam^  We  know  of  no  fuch  pradice  here,  and  think  it  very 

unreafonable ;  for  the  plaintiff  fufFers  enough  by  paying  cofts  in 

the  firil  a£lion,  and  therefore  ought  not  to  be  in  a  worfe  condition 

than  before  ( I ). 


( I )  Held  ace.  ia  C.  B.  where  v.   Da'vila,    i    Ld.   Rajm.  679* 

plaintifi'dircpntinucd  his  firfl  writ,  Qrutchfitld  y.  Seywan/,  in  C.  B; 

having  miftafccB  hi^^UEUon.  Bates  2   l^i/".  93.    contra.  Fide  Oltfuiul 

V.  Larry^  z  Wilf  35 J.     AUnanfm  Y«  Delof^^fofi.  121$. 
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Bcllcw  verf.  Scott. 
Paf.  6  Geo.  rot.  408. 

ERROR)  iam  in  the   award  of  execution  in  zfcire  facia  tin  ^t  tdtdt 
againft  executors  upon  a  judgment  againft  their  tedator  iirP"^*|*^"P 
C  J9.  in  Ireland^  quam  in  affirmatione  ejufdem  in  J9.  Ri  there.  and  his  wSbm 

txecncrixyifa 

Strange  pro  querente  in  errore  took  feveral  exceptions,  and  inter  ^^^(^^ 

olia^  needs  do  aUega* 

tiofi  of  a  con- 

Firjl^  The  proceedings  are  againft  a  man  and  his  wife  as  exe-  it  ^  aiiedgcd  m 
'tutrix,  and  the  devajlavit  is  returned  in  this  manner,  that  goods  k*  tf  Aeir  o«a 
of  their  teftator  did  come  to  their  hands  fufl&cient  to  pay  the  debt,  j^'^^^"* 
which  they  (/.  e.  the  hufband  and  wife)  have  wafted  and  con- 
verted to  their  own  ufe,  which  he  faid  2,  feme  covert  could  not  do  ; 
amd  cited  i  Fent.  12,  24,  33.  where  in  trover  it  was  held  ill,  to 
fay  zfme  covert  converted  goods  to  her  own  ufe ;  and  though 
this  be  the  cafe  of  an  executrix,  who  has  a  particular  intereft  m 
the  goods,  and  may  difpofe  of  them  as  (he  pleafes  ;  yet  that  can- 
not alter  the  cafe,  bccaufe  the  converfion  has  quite  extinguilhed 
that  particular  intereft  of  hers,  and  can  enure  only  to  the  benefit 
of  the  hufband.  i  Roll.  Abr*  ^^^2.  F.  i.  fpeaks  of  the  iheriiF's 
returning,  that  the  hufl3and  had  converted,  and  he  fays  that  in 
that  cafe  the  execution  (hall  be  de  bonis  propriis  of  the  hufband, 
whereas  here  it  is  awarded  againft  the  goods  of  them  both* 
Sedper  curiam^  The  precedents  are  fo  as  this  in  the  cafe  of  zfeme 
executrix.  It  is  fufficient  to  fay  that  the  wife  wafted  the  goods, 
without  going  on  to  fpeak  of  a  converGon ;  and  therefore  if  the 
expreflion  be  not  proper,  we  may  rejeft  the  converterunt  in  ufum 
fuum  proprium.  In  trover  it  is  effential,  but  here  it  is  not.  i  Roll. 
Ahr.  930.  pL  9.  Cro.  Car.  519.  are,  that  the  judgment  on  fuch 
a  return  IJiall  be  de  bonis  propriis  of  both  (i ). 

Second  exception.      Upon  the  writ  of  error  in  B.  R.  before  er-  The  cowt  mtf 
rors  afligned,  or  diminution  alleged,  there  goes  a  certiorari^  by  brforc^erwT^ 
which  all  the  feveral  procefles  of  execution  are  brought  up  and  affigQcd. 
made  parcel  of  the  record  j  whereas  the  only  ground  for  award- 
ing it   can  be  to  verify  or  falfify  an   aflignment  of  errors,  and 
therefore  it  ihould  not  have  iflued  before  (2).     Scd  per  curiam^ 


(l)  Fide  Morfoot  v.  Chiitcrs  et  (2)    Bowers  v.   Mann^    2   Ld. 

l/x*  pofi.  631.     Smalley  v.  Kerf  out  ^     Raym,  1554.  /<>/f .  8  J  9. 
0  Ux'  [ofi.  1094. 

The 
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The  court  may  take  notice,  that  the  record  is  impcrfcft,  and 
award  the  writ  for  their  own  fatisfaftion  ( i ). 

KJeturcur^  IS  no      ^'ti'd  exception.  In  all  judgments  it  muft  appear,  the  court  hat 
•ffcntiai  part  of  fuHy  confidcred  of  the  cafe,  and  arc  convinced  that  the  judgment 
the  judgmcnu     they  give  is  right  at  the  time  of  pronouncing  it ;  and  in  Sa!k. 
t  44*  ]    402.     Atnvoods^  Burr^  a  judgment  on  demurrer  was  held  erro- 
neous, for  want  of  quia  videtttr  cur^  quod  placitum  minus  fu^ciens 
in  lege  extftit.     In  the  cafe  at  bar  it  appears  the  judgment-was 
affirmed  before  the  merits  of  th?  cafe  had  been  cQnfidered,  for 
the  record  is,  quia  vidcbitury  in  the  future  tenfe,  inftead  of  videivr : 
fo  that  becaufe  //  wil/  appear  at  a  time  to  come,  that  the  record  ii 
right,  therefore  do  they  before  that  time  affirm  the  judgment. 

oed per  curiam y  That  cafe  oi  Atwood  y»  Burr  was  of  an  infe- 
rior court ;  neither  (as  Mr.  J.  Eyre  faid)  is  the  report  of  it  right  i 
indeed  that  point  was  mentioned  in  Mich,  i  Attn,  but  the  caufe 
hung  till  ////.  4  Ann.  when  the  judgment  was  reverfed  on  another 
point.  Videiur  cur^  is  no  judgment,  Cro.  El.  145  and  is  implied 
in  the  idto  conjtderatum  ejl.  There  was  a  cafe  in  the  Exchequer 
Chamber,  where  the  quia  videiur  was,  that  the  defendant's  plea 
is  good,  ideo  conjtderatum  ejl^  that  the  plaintiff  have  judgment. 
But  the  court  faid,  that  if  it  did  not  appear  to  be  erroneous,  they 
would  not  reverfc  it  merely  becaufe  a  wrong  reafon  was  given  for 
the  judgment.    Tlie  judgment  was  affirmed. 

(3)  Meredith  v.  Davis,  Salk.  907.  Et  vide  Merrjfichlw.  Berry^ 
270.      Birkly  V.   Hfnuardy  fojf,     /)©/?.  76^. 


Robins  verf.  Sayward. 

PE  R  curiamj  We  cannot  ground  an  attachment  for  non-pcr- 
ncTs  to  ground  formancc  of  an  award  on  the  affirmation  of  a  quaker  5    for 

an  tttacbmcnt    though  it  be  in  a  fuit  between  party  and  party,  yet  it  is  a  criminal 
fornon-pcr-       profecutiou  within  the  provifo  of  the  ttatute  7  £5*  8  ^.  q. 

formancc  ofan*,»  *  '  ^ 


(1)  Rix  v.  Bridges,    Say.  'jz.  cited  />er  Lord  Mansfield,  in  Ai» 

R(X  V.   BoWfib.  75.  S.  P.  and  fee  chej^n   v.    Evcritt,     Cnup,     394. 

Ctnvell  V.     IValler,    2   Kel,   66.  quod  vide,  lnRexv,MyersjlTom 

But  it  is  now  held  otherwife,  as  Rep.  266.  per  Bullcr  J.     In  Rex 

being  confidercd  only  in  the  na-  v.  IV*  Bo-wen,  per  Lord  Kenyan 

tore  of  a  civil  execution.     Rexv*  C.J.  ^  Term  Rep.  i^%.     Et  vide 

Stokes,  Crxp.  136.  Taylors.  Scott^  Rex  v.  Hycb,  poft.  87a. 
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Bomlcy  verf.  Frazier. 

CASE  upon  a   foreign  bill  of  exchange  by   the  indorfee 
againft  the  indorfor,  and  on  general  demurrer  it  was  objedl-  o?exc^»e  ^^ 
cd,  that  they  had  not  fhewn  a  demand  upon  the  drawer,  in  be  charged, 
whofc  default  only  it  is  that  the  indorfor  warrants :  and  becaufe  Y^^"'  ^'^  «»• 
this  was  a  point,  unfettled,  and  on  which  there  are  contradictory  ^^l^  ** 
opinions  in  Salk.  13 1 .  and  1 33.  the  court  took  time  to  confidcf  of  it* 

And  on  the  fecond  argument  they  delivered  their  opinions, 
that  the  declaration  was  well  enough.  The  defign  of  the  law  of 
merchants  in  diftinguiihing  tliefe  from  all  other  contrafts,  by 
making  them  aflignable,  was  for  the  convenience  of  commerce, 
that  they  might  pafs  from  hand  to  hand  in  tlie  way  of  trade,  ia 
the  fame  manner  as  if  they  were  fptcie ;  now  to  require  a  de- 
mand upon  the  drawer,  will  be  laying  fuch  a  clog  upon  thefe 
bills,  as  will  deter  every  body  from  taking  them :  the  drawer  r  -  .^  T 
lives  abroad,  perhaps  in  the  Indies^  where  the  indorfee  has  no 
correfpondent  to  whom  he  can  fend  the  bill  for  a  demand,  or  if 
he  could,  yet  the  delay  would  be  fo  great  that  no  body  would 
meddle  with  them.  Suppofe  it  was  the  cafe  of  feveral  indorfe- 
ments,  mud  the  laft  indorfee  travel  round  the  world  before  he 
can  fix  hisaftion  upon  the  man  from  whom  he  received  the  bill. 
In  common  experience  every  body  knows,  that  the  more  indorfc- 
ments  a  bill  has,  the  greater  credit  it  bears;  whereas  if  thofe  de- 
mands were  all  necefiary  to  be  made,  it  mufl  naturally  diminifli 
the  value,  by  how  much  the  more  difficult  it  renders  die  calling 
in  the  money.  And  as  to  the  notion  that  has  prevailed,  that  the  - 
indorfor  warrants  only  in  default  of  the  drawer  j  there  is  no  co- 
lour for  it,  for  every  indorfor  is  in  nature  of  a  new  drawer,  and 
at  ntfi  prius  the  indorfee  is  never  put  to.  prove  tlie  hand  of  the 
firft  drawer,  where  the  adlion  is  againll  an  indorfor.  The  re- 
quiring a  proteft  for  non-acceptance  is  not  becaufe  a  proteft 
amounts  to  demand,  for  it  is  no  more  than  a  giving  notice  to  the 
drawer  to  get  his  efFe£ls  out  of  the  hands  of  the  drawee,  who  by 
the  other's  drawing  is  fuppofed  to  have  fufficient  wherewith  to 
fatisfy  the  bill. 

Upon  the  whole,  we  are  of  opinion,  that  in  the  cafe  of  a  foreign 
bill  of  exchange,  a  demand  upon  the  drawer  is  not  neceflary  to 
make  a  charge  upon  the  indorfor,  but  the  indorfee  has  his  liberty 
to  refort  to  eitlier  for  the  money  ( i).  Confequently  the  plaintiff 
mud  have  judgment. 

(l)  In  Lawrence  v.  Jacob,  fofi.  between  foreign  and  inland  bills, 

515.  and  Lake  v.  Hayes ^  i  Atk.  and  in  H^lin  v.  Adam/on,  Burr. 

281.  the  fame  point  is  laid  down  669.     D.  ace.  in  the  caic  of  an 

generally,  and  no  diiUntton  taken  inland  bill. 
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Dominus  Rex  verf.  Carter^ 

Indiament  kit  T  Ndicimcnt  for  tTcfpafs  before  juftices  of  peace,  and  excepted 
jif^of*S^  1  that  It  did  not  appear  they  had  any  jurifdiaion,  for  want  of 
^luihed  for  want  necnon  ad  diver/as  felomas  trafifgreffiones  et  alia  nudefaBa  in  ccfnitatu 
^^'^^^^'  pr4tdi6lo  perpetrata  audiendum  et  tenninandutn  qffign^f  fox  thefc 
^Si^JlgJ^l  words  are  in  all  the  commiflions  ever  fince  18  Edw.  3.  and  tlic 
^c*  opinions  have  been,  that  without  that  claufe  the  juflices  as  juftices 

cannot  hear  and  determine.     Latfdf,  J^ft*-  A^t  47*     C^»  7^'« 
633.      I  VenL  33,     2  Keb.  l6o.     2  K.  3.9. 

mn.  10  Geo.  ^t  per  curiam^  The  mdlflmcnt  muft  be  quaffaed.    At  firft  the 

X«x  V.  Smkw.    juftices  were  only  confervators  of  the  peace^  and  the  fubfcquent 

Pontile  au^  power  to  hear  and  determine  given  by  the  ftatutes  18  and  34  £. 

ffity  of  this  cafe  3*  is  Only,  that  by  conuniffion  they  ihay  have  fuch  a  power.  The 

^Moiit  dcbttc.  commiffion  of  the  peace  appears  to  have  been  altered  into  the  pie- 

fent  form  immediately  after  making  thofe  ftatutes,  which  (hews 

'     the  opinion  of  the  King's  counfel  at  that  time.    Lambart  fays, 

[  443  ]     that  theyjball  have  power ^  which  muft  be  underftood  by  ctrnimiffion. 

As  therefore  this  is  not  a  proceeding  upon  their  common  law  ja- 

iif£ii£iion,  but  a  jurifdi£lion  given  by  ftatute ;  whenever  they 

hold  fuch  pleas,  they  muft  (hew  an  appointment  to  hear  and  dc> 

ternunci  and  wc  cannot  intend  that  they  have  fuch  a  power. 


Everett  verf.  Gcry. 

Where  error  is  ^X  N  the  return  of  the  fecond  fcire  facias  againft  bail,  a  four 
not  brought  till  \J  jgyg  y^jc  was  given,  and  on  the  fourth  day  the  principal 
^^^xoija  brings  error,  and  Mr.  Wearg  thereupon  moved  to  ftay  proceedings 
Tender*  the  court  agailift  the  bail,  pending  the  writ  of  error;  and  cited  Myery. 
*'*"i^-^^  -rfr/Awr,  ante  4Jf).  and  Church  v.  ^hrogmorton\n^iic  Houfe  of 
§nS.  10  S«.  Lords,  where  the  Houfe  threatned  to  commit  the  attorney,  for 
j^ndM.Smw'  proceeding  againft  the  bail  pending  error  in  Parliament. 

i»rinowf  till  As  to  the  firft  cafe,  the  court  faid,  it  difiered,  for  there  the 

both  jcl.  fMt.  bail  came  in  time,  while  they  might  furrender  the  principal ; 
J^,^^!^  which  they  cannot  do  here,  after  the  return  of  the  fecondyHr^ 
1,  and  the  facias j  at  which  time  no  writ  of  error  was  brought.  And  as  to 
the  cafe  in  the  Houfe  of  Lord%  it  was  there  agre 
below  could  not  reftrain  them  ;  but  the  Lords  f: 
more  refpc^.    Curia.    We  can  make  no  rule* 


^rt  held  they  ^^  ^^fg  }„  ^^  Houfe  of  Lord%  it  was  there  agreed,  that  the  court 
'  ***  ^'     below  could  not  reftrain  them  ;  but  the  Lords  faid  thcy  ^xpeil^ 
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Dominus  Krx  verf.  Landen* 

AConviaioD  of  forcible  entry  u'as  moved  to  be  quaflied,  be^  £SIi^^  ^in 
caufe  taken  before  juftices  adpacem  in  comtatu pr^diclo  con^  ^^  preiwSS 
JiTvandam  affigrmtis^  without  faying /ro  annitatu.     Salk.  474.  ( i  )•  tenftj  ilL 
Sedper  curiam^  Let  it  be  qua(hed  for  another  fault,  that  it  b  in 
die  preterperfe£):  tenfe  accejfimus  ft  vidimus,  whereas  it  (hould  have 
been  in  the  prefent  tenfe  (2)* 

(l)  Fide  Rex  V.  Jobn/mi,  ante         (2)   Fide  Rex  v.  RobertSy  pojl. 
^6i«  and  ReM  v.  Onpf^  poft.  71 1.    608.    Rex  v.  HaU^  i  Term  Ref. 

320. 


Dominus  Rex  verf.  Stapleton. 

^TR  ANGE  moved,  that  the  defendant  who  was  convlded  PtaCUct. 
^  for  a  mifdemeanor,  and  lay  in  execution  for  the  fine,  might 
affign  errors  by  attorney,  to  fave  the  charge  of  being  brought  up  ; 
the  clerks  faying  it  could  not  be  otherwife  without  leave  of  the 
court.     Curia.  It  is  in  our  difcredon,  let  it  be  fo. 


Watkins  verf.  ?2xrj.  [  ^^  ] 

DEBT  upon  a  bail  bend,  the  defendant  traverfed  the  arreft  ifl  cafe  of  haa 
of  the  principal ;  and  on  demurrer  judgment  was  given  for  5?di?*iiqIclMl 
the  plaintiff;  for  otherwife  this  will  be  a  way  to  avoid  all  bail  it  not  tnTcilfr 
bonds  that  are  civilly  tdcen,  without  expofing  the  party  by  an  ^  (0* 
arreft. 


(l)  Hayl^  V.  Fitzgerald,  foft.  643.  S.  P. 

Dominus  Rex  verf*  Barber. 

HE  prefented  a  petition  to  the  common  council  of  London,  Qn  attachnttat^ 
refle£ling  upon  one  of  the  aldermen,  and  ufed  contemptu-  party  not  bound 
ous  words  of  this  court  at  the  fame  time.  For  the  petition  the  ^  "^^"^-^  wL 
court  granted  an  information  againft  him  and  thofe  who  figned  it,  ^^  ^**"T'   «» 


and  for  the  contempt,  an  attachment.  offieocc. 

The  profecutor  in  his  interrogatories  alks  him,  If  he  did  not  pre- 
fent the  petition,  and  ufe  fuch  and  fuch  words*  And  now  the 
^defendant  movcd^  that  the  interrogatory,  as  to  prefenting,  might 

be 
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be  ftruck  out,  becaufe  it  is  making  him  accufe  himfelf  of  that 
which  will  convift  him  of  the  liljcL  Et  per  curiam^  He  is  not 
obliged  to  anfwer  it ;  you  may  a(k  him  whether,  when  the  pe- 
tition was  prefented,  he  did  not  fay  fo  and  fo  i  tlierefore  let  that 
part  of  the  interrogatory  be  ftruck  out. 

^.S,  This  pro-      N.  B.  I  drew  them  at  firft  as  the  court  now  fettled  them,  but 
fccution went  110  ^j^^^^  queftion  was  put  in  after  they  went  from  me,  though  I  cau- 

farther,  the  att    .         j    ,  •    n.  -^ 

of  grace  inter-    tioncd  the  attorney  agamit  it. 
pofiiig. 

Dominus  Rex  vcr/^  Clarkfon  et  al*. 

Onzbdhatccr^   T\IBLET  pretending  to  have  married  Mrs.  Turberville^  a 

fms  the  court      -^^  jajy  of  fortune,  took  out  a  habeas  corpus  direftcd  to  her 

oAcr*ordcr°as  to  g^^^'clians,  commanding  them  to  bring  her  into  court.     To  this 

the  party,  but  to  writ  I  drew  a  return,  that  by  her  mother's  will  {he  was  commit- 

^"^«  iJ  "?"***'   ted  to  the  care  of  Mrs.  Clarifotty  who  had  put  her  out  to  fchool 

toint^f  1) ."'     '^^  the  other  defendant,  where  (he  had  continued  ever  fince  with 

her  own  liking,  and  with  the  approbation  of  her  guardian  j  and 

that  (he  now  remains  there  of  her  own  accord,  under  no  reftraint: 

€t  nulla  alia  ejl  caufaj  tsfc. 

When  (lie  was  brought  into  court,  and  the  return  had  been 
read,  the  Chief  Juftice  alked  her,  if  flie  defired  to  be  taken  out  of 
t  445  1  ^^^  hands  of  the  perfons  fhe  lived  with,  and  go  with  Dihley  ? 
She  denied  him  to  be  her  hufband,  and  defired  (he  might  conti- 
nue with  her  guardians.  Et  per  curiamj  We  have  nothing  to  do 
to  order  her  to  go  with  Dibley,  but  only  to  fee  that  (he  is  under 
no  illegal  reflraint :  all  we  can  do  is,  to  declare  that  ftie  is  at  her 
liberty  to  go  where  ftie  pleafes  (2) ;  but  left  this  writ  be  made 
ufe  of  by  Dibley  as  a  means  to  get  her  abroad,  and  feize  her,  (as  I 
told  the  court  we  had  reafon  to  apprehend)  we  will  order  our 
tipftafF  to  wait  upon  her  home  to  her  guardians;  and  fo  it 
was  done  in  Lady  Harriot  Berkley's  cafe,  3J  Vol.  State  Trials 
78- (3). 


(1)  J^ex  V.  J.   Clarke,   I   Burr.  (3)  Rex  v.  Jnne  Brooke,  I  Burr. 
606.                                                     1991-   S.  P.      See    Rex    v.   Sir 

(2)  Fi^le  Rex  V.   John/on^  pojl.     Francis  Blake  Delaval,  where  the 
579.  protection  of  an  officer  was  re- 

fufed.     3  Bu7T.  i437« 
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Power  verf,  Jones. 

TH  E  defendant  brought  a  writ  of  error  coram  voVis^  and  Appcaiancc  of 
afligned  infancy  and  appearance  per  attorney.      Strange  n°  y"not  amendl 
znoved,  that  the  attorney  might  be  obliged  to  fet  it  right,  and  able. 
cited  Gcodright  v.  Righty  and  Stratton  v.  Burgifs.     But  the  court  ^^^  *S'  "'4- 
faid  they  could  not  do  it  in  this  cafe,  becaufe  here  was  no  ex- 
prefs  undertaking  to  appear,  as  there  was  in  thofe  cafes ;  if  there 
had,  the  court  would  oblige  the  attorney  to  do  it  in  a  proper 
manner* 


Bufby  verf.  Greenflatc. 
At  NiG  Prius  in  Middlcfex,  coram  Pratt  C.  J. 

IN  ejeftment  the  Chief  Juftice  ruled  this  cafe.     A.  furren-  Where  the  de- 
dered  a  copyhold  eftate  to  the  ufe  of  his  will,  and  then  de-  vj^cofcopyhoii 
vifed  it  to  B.  for  life,  and  after  his  deceafe  to  the  heirs  of  his  furrc^dcr  a^d 
body.     B,  died  after  making  the  will ;  and  it  was  held,  that  his  before  the  death 
heir  could  take  nothing,  for  it  is  a  devife  in  tail  to  B.  and  his  o^thcdevifor, 
hein  are  words  of  limitation ;  and  then  B.  dying  in  the  life  of  void. 
the  devifor,  it  is  the  fame  cafe  with  Fuller  v.  Fuller  («),  in  Cro,  {a)  Cro.  Elii. 
EL  and  Gcodright  v.  Right  [b).     And  the  Chief  Juftice  faid,  it  423. 
made  no  difference,  that  thofe  cafes  were  of  freehold  lands,  and  (^)  ^^^^  *S- 
this  of  copyhold  where  the  devifee  was  living  at  the  time  of  the  *"     *  '*®^* 
furrender  ( i ). 

In  this  cafe  a  perfon,  who  had  fold  the  inheritance  without  Vendor  witnefc 
any  covenant  for  good  title  or  warranty,  was  allowed  to  be  a  « to  title, 
witnefs,  to  prove  the  title  of  the  vendee  (2).  '    "^"^^l^^^Z^ 

ronty,  C^c. 

(i)   Fiile  Duke  (f  Marlborougb         (2)    Fide  Rex  v.   Nujuz,  /^. 
V.  Lord  Godolpbin,  2  f^ez,  ']'].  ^^\h 


Jocelyn  vff/".  Hawkins.  {  445  ] 

At  Guildhall,  coram  Pratt. 

TH  E  contra£l  was  to  deliver  ftock  one  month  after ;  the  In  contraas  for 
tender  was  according  to  the  calendar  month.  But  the  ^uj^j^jon^^uft'te 
Chief  Juftice  ruled  it  mqft  be  a  lunar  month,  thouj^h  we  called  by  lunarmontb*. 
a  great  many  witneiTcs  to  prove  the  courfe  of  tlie  alley  to  be  to 

reckon  * 
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rtAon  according  to  calendar  months  (i)*    So  my  client  1W 
called.     Fide  4  M»d.  185. 

-'■'•-  *        ■  " 

(l)  Fidr  Titus  v.  LaJy  Prifl§n^  1455.  and  Rrx  ▼.  jidderUj^,  Dmg, 
fcfi.  652.  feems  amtra.  But  fee  446.  S.  P.  upon  an  slGl  of  par- 
TitJioi  V.  La/fy  Linfitldj  3  Burr.    Hamenc 


Anonymous. 

At  NiC  Prius,  coram  Pratt  Chief  Jufticij  in  Middlcf^x* 

AaUmagiinfta  ^HpRESPASS  and  aflault.  On  the  evidence  it  appeared 
cootUbie  not  J[  the  defendant  was  a  conftable  and  lived  at  Dover,  and  that 
^^^c^n?^  being  ordered  to  take  the  plaintiflF  and  carry  him  before  die 
where  he  does  mayor,  he  executed  his  warrant,  and  the  mayor  difcharged  the 
"***^ of  hit"  p'aintiff.  Soon  after  which  a  difpute  happening  between  the 
effio;'!  **  plaintiff  and  the  defendant,  the  defendant  beat  the  plaintiff,  for 
which  this  ::*£tion  was  brought. 

For  the  defendant  they  infifted,  that  he  being  a  conftable,  they 
(hould  have  brought  the  a£lion  in  the  proper  county^  according 
to  the  ftatute  21  Jac.  i.  Sed  per  Pratt  Chief  Jufticc,  That  is 
only  where  it  is  for  a  matter  relating  to  the  execution  of  his 
office ;  but  if  after  his  authority  is  expired,  he  abufes  the  party  ^ 
or  if  he  meets  a  man  and  knocks  him  down,  he  may  be  fued  for 
it  as  all  oth«r  people  may. 


Dominus  Rex  verf.  Jeffcries.    Ibidem. 

BrUenct.  TtEBL  E%  ftatutes  and  RaftaPs  differed,  and  they  who  were 

^^  for  adhering  to  Keble  proved  that  they  had  examined  him 
with  the  Parliament  roll.  The' Chief  Jufticc  ruled  it  was  enough, 
and  Keble  was  read. 


r  ^-y  1  Sir  Harry  Peachy  verf.  The  Duke  of  Somerfet.    In  Cane. 

No  »elie/a§ainft  ^TT^  ^  E  plaintiff  brought  his  bill  to  be  relieved  againft  a  for- 
a  yoiuAcary  for-  JL  feiture  of  his  copyhold  by  making  leafes  contrary  to  the 
hoidclute^^^*  cuftom  of  the  manor  without  licence  of  the  lord,  felling  timber, 
at  by  making     digging  ftones,  and  grubbing  up  hedges  \  offering  to  make  a  rc- 

a  leafe  withoat 

licence  from  the  lord.  But  it  is  otherwife  where  the  forfeiture  was  only  btended  by  way  of  iecanty 
for  fumsdue.  As  of  a  fine  or  rent,  for  there,  upon  payment  of  what  it  due»  with  intereft,  eaoity  will 
relieve*  Quaere,  whether  working  a  quarry  in  a  copyhold  which  had  been  firft  opened  on  the  lreehoM> 
or  lopping  trees,  or  grubbing  up  hedges  are  legal  forfeitures  of  a  copyholdex^s  tJUte.  Free  in  Chiac* 
$61.    %  £^.  Abr.  227«  c.  9.  aiS.  c.  io«  9.  C» 
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compence.  And  on  the  pleadings  the  cafe  was  this :  Sir  Hahry 
being  feifed  of  a  copyhold  eftate  of  inheritance  of  90/.  per  aft'- 
num^  held  of  tlie  manor  of  Petworth^  of  which  the  Duke  of  S(h 
tnerfet  is  lord,  made  a  leafe  of  part  of  it  for  feven  years  without  ^ 
licence  at  13/.  per  annum.  The  Duke  upon  this  brings  an 
eje£lment  againft  all  the  plaintifPs  copyhold,  which  occasioned 
the  plaintiff  to  bring  a  bill  in  his  own  and  liis  Ton  an  infant's  name 
for  relief.  The  Duke  in  his  anfwer  infifting  on  other  caufes  of 
forfeiture,  befidcs  the  making  the  leafe  without  licence,  Sir 
Harry  brought  a  fupplcmental  bill  for  difcovery  and  relief  againft 
thofe  other  forfeitures :  upon  the  plaintifPs  giving  judgment  in 
ejeftment  fubje£l  to  the  order  of  the  court,  an  injunftion  M'as 
grancedj  and  now  upon  the  hearing  the  cafe  came  put  to  be 
this. 

Upon  Sir  Harry^s  marriage  in  1693,  ^^'  ^^  copyhold  lands 
were  furrendcred  to  tht  ufe  of  Sir  Harry  for  life,  with  remain- 
der to  the  firft  and  every  other  fon  in  tail  male,  in  purfuahcc  of 
an  agreement  before  marriage  for  that  purpofe,  but  no  admit- 
tance was  ever  taken  upon  that  furrenicr.     Before  Sir  Harry 
came  into  pofleflion,  there  had  been  a  quarry  of  ftone  in  the  free- 
hold adjoining  to  the  copyhold,  and  during  Sir  Harrys  time  it  was 
worked  in  the  copyhold ;  but  whether  it  was  firft  opened  in  the 
copyhold  in  the  plaintifPs  time  did  not  appear.     The  avenue  to 
the  plaintifl  *s  houfe,  which  confifted  both  of  freehold  and  copy- 
hold, was  planted  with  timber  trees  by  the  plaintifPs  father  ;  the 
plaintiff  had  topped  thofe  trees  that  were  on  tlie  copyhold  pirt  of 
the  avenue,  by  which  from  timber  they  were  become  pollards. 
There  were  feveral  hedges  and  boundaries  of  lands  upon  the  co- 
pyhold, which  the  plaintiff' had  grubbed  up  and  deftroyed  j  but 
whether  they  are  boundaries  between  copyhold  and  freehold,  or 
only  between  one  part  and  another  of  the  copyhold,  did  not  ap* 
pear.     And  in  the  year  1714,  the  plaintiff,  as  before  mentioned, 
let  part  of  the  copyhold  for  feven  years,  without  licence,  or  any 
cuftom  of  the  manor  to  warrant  it. 

Upon  this  it  came  in  qucftion,  whether  any,  and  which  of 
thefe  feveral  afts  are  forfeitures  at  law  ?  And  if  fo,  whether  any, 
and  which  of  them  are  rclieveable  in  equity  ?  And  if  not,  whe- 
ther the  foil's  cafe  is  to  be  diftinguifhed  from  the  fatlier's. 

I.  Whether  thefe  are  forfeitures  at  law  ?  Which  were  of  four      [  448  J 
forts :  the  digging  the  quarry,  the  topping  the  timber  trees,   ths 
dcftroying  the  boundaries,  and  making  the  Icafc  without  licence. 

As  to  the  quarry  the  plaintiff's  counfel  infifted,  it  was  opened 

even  upon  the  copyhold  in  his  father's  time,  and  fo  purged  by  the 

Vol.  I.  I  i  admittance ; 
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admittince ;  and  his  digging  in  it  fince  was  but  like  ttie  cafe  of 
leilee  who  mty  dig  in  quarries  and  mines  that  were  open  at  the 
time  of  his  leafe,  though  he  cannot  upon  any  new  ones* 

As  to  the  topping  of  timber  trees,  which  the  plaintiff  inCfted 
Ixrasdone  only  for  the  uniformity  of  his  walk,  and  without  defign 
to  injure  the  lord^  It  was  anfwered  that  it  was  voluntary  wafte, 
and -die  motives  fdK.doing  it  are  not  material  to  the  lord. 

As  to  the  deftroying  tlie  fences,  a  cafe  was  cited  out  of  Utt. 
Rep.  264,  l^c.  where  grubbing  up  the  fences  and  removing  the 
boundaries  upon  copyholds  were  held  to  be  forfeitures,  without 
diftinguifiiing  between  the  outward  boundaries  and  thofe  within 
the  copyhold,  as  it  tends  to  the  deilroying  the  evidences  relating 
to  the  lord's  intereft  in  the  eftate.  And  faid  it  is  on  this  foun- 
dation laid  down  I  Injl.  53.  that  though  a  tenant  might  cut  down 
wood  to  repair  fences  as  he  found  diem,  yet  not  to  make  new 
fences* 

As  to  the  making  the  leafe  without  licence,  it  was  acknow* 
iedged  on  all  Cdes  to  be  a  forfeiture  at  law. 

2.  The  next  queftion  was,  whether  fuppofing  all  thcfc  to  be 
forfeitures,  relief  was  proper  in  this  court,  either  upon  the  gene- 
ral cafe  of  thefe  fort  of  forfeitures,  or  any  particular  equitable 
Circumftances  that  may  be  in  the  prefent  cafe. 

{"or  the  particular  equitable  circumftances  of  this  cafe,  one 
waSi  that  the  ft c ward's  deputy'  ingroiTcd  and  was  2  witnefs 
to  the  leafe.  This  was  compared  to  the  lord*s  being  privy  to  or 
witnefs  to  fuch  leafe,  which  would  be  held  in  equity  as  a  per- 
miftion  or  kind  of  licence ;  and  it  has  been  held,  that  licence 
granted  by  a  deputy  tteward  was  good.  But  anfwered,  that  this 
father  aggravated  the  injury,  by  making  the  lord's  fervant  apar^ 
in  the  confederacy  to  injure  him. 

Another  circomftance  was  the  plaintifF*s  not  having  notice  of 
this  cuftom.  But  thrs  is  not  material,  for  the  tenant  comes  in 
under  the  ctrftoms  of  the  manor,  aru!  is  bound  to  take  notice  of 
thcni  \  and  bcfides,  this  is  common  h;^. 

r  jr.^  1  But  if  thofe  circumftances  were  not  fufficient  to  ground  a  relief 
Upon,  whether  the  general  nature  of  thofe  forfeitures  will  not  ad- 
mit of  reKef. 

In  favour  of  the  plalntifFit  was  argued,  that  it  is  aibhoF 
maxim  that  all  forfeitures  are  odious.    That  copyholds  a^e  WKfW 

become 
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^come  a  more  fixed  and  cftablifticd  cftate  than  they  were  for- 
merly, and  the  law  itfelf  has  been  altering  thefe  hundred  years 
very  much  in  their  favour ;  and  therefore  a  court  of  equity  ought 
to  go  as  much  in  their  favour,  to  keep  them  out  of  that  vaifalage 
tad  fubje£tion  which  the  original  nature  of  their  eftates  laid  theni 
under,  which  their  prefent  fixed  condition  feems  inconfiilent 
with.  That  the  forfeitures  are  intended  only  to  fecuic  the  lord's 
ircnts  and  fervices,  and  therefore  very  proper  for  a  court  of  equity 
to  interpofe  and  prevent  his  having  more  than  that  fecurity.  And 
this  is  agreeable  to  the  common  cafes  of  relief  againft  the  penalty 
of  a  bond,  and  upon  mortgages,  and  conditions  of  re-entry  on 
non-payment  of  a  rent,  and  nomine  pasmt :  in  which  cafes  thi^ 
court  will  not  allow  the  parties  to  take  any  other  advantage  of  the 
forfeitures,  than  what  is  neceOary  to  fatisfy  the  original  intent  of 
die  agreement.  The  law  has  annexed  thefe  conditions  in  the 
cafe  of  copyholds  inftead  of  the  parties ;  but  as  it  had  fomething 
't\k  in  view  by  them,  than  the  gaining  the  land  to  the  lord ;  this 
court  may  make  amends  to  the  lord,  and  fulfil  the  defign  of  thd 
law,  and  fave  the  eftate  to  the  party.  In  the  cafe  of  making  a 
leafe  without  licence,  the  intent  of  the  law  in  making  th^t  a  for- 
feiture is^  to  prevent  the  lord's  being  difinheritcd  of  his  intereft 
in  the  copyhold,  and  to  fecure  the  fine  due  on  a  licence ;  both 
which  may  be  eafily  fecured,  by  obliging  the  tenant  either  to  ac- 
cept a  licence,  or  make  furrender  and  admittance  and  pay  tht 
fine ;  which  will  be  a  compleat  recompencc  for  any  injury  the 
lord  may  have  fuffercd ;  and  then  it  comes  within  the  common 
rule,  that  this  court  will  relieve  againft  forfeitures,  wherever  i 
compleat  fatisfadion  can  be  made  for  the  injury  which  is  the 
caufe  of  the  forfeiture* 

Several  cafes  were  cited.  ShelUy  v.  A£j/on  (a),  in  Lord  Coven*  W«V«i.  X^ 
try*s  time,  5  Car,  i.  where  a  copyholder  came  into  this  cotirtto  ^^ 
be  relieved  againft  a  forfeiture  by  making  leafe  without  licence; 
and  decreed  the  lord  to  account  for  the  profits  he  had  received 
Cnce  his  entry ^  and  pay  the  cofts.     1   C^an*  Rep.  51.  where  a 
copyholder  was  relieved  by  Lord  Coventry  for  non-payment  of 
fine  on  admittance.     Cox  v.  Hickford  by  Lord  Harcourt*     The  *  ^^T*  ^^ 
bill  was  to  be  relieved  againft  a  forfeiture  by  fuffering  a  copyhold  ^^\  '**  ^     ^ 
tenement  to  fall  to  ruin,  and  refufing  to  repair  it  for  thirty  ye^rs  i  £q.  A1>r.  122; 
together,  though  frequently  ordered  to  do  it  by  the  lord  5  the  ^'  *°*  *'  ^* 
Chancellor  refufed  to  grant  relief  on  two  accounts,  his  obftiriacy, 
and  the  lord's  having  been  in  poffeflion  nine  years  after  his  entry^ 
in  which  cafe  great  ftrefs  was  laid  on  the  obftinaey  of  the  copy-    C  45^  3 
holder.     Cafe  of  Rowland  v.  Dean  qf  Exon^  wlM^e  relief  was 
granted  againft  a  forfeiture  by  cutting  timber.     Gnnjh  v.  Lord  *  '^*"J-  53- 
Derhj^  the  decree  of  which  was  now  read  in  court.   The  plaintiff  ?!^*  »aCiunc* 
having  a  copyhold  tenement  that  wanted  repair^  apf>lied  to  the 

1 1  a  defend-  - 
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defendant  the  lord  of  the  manor  to  have  fome  timber  affigned  for 
that  purpofe,  but  the  lord  refufcd  to  aflign  any ;  upon  which  the 
plaintiff  hearing  that  there  was  a  cuftom  in  the  manor  for  two  te^ 
nants  to  atEgn  timber  for  the  purpofe  of  repair,  did  get  two 
tenants  to  make  fuch  aflignment,  and  then  cut  the  trees  down ; 
upon  which  ejedment  was  brought,  and  a  verdict  for  the  lord| 
there  being  no  fuch  cuftom  :  the  phnntiflF  brought  his  bill  for  re- 
lief, which  was  granted  on  his  paying  the  value  of  the  timber  and 
(i)  6  via.  Abr.  coQs  at  law  and  in  equity.  Cudinore  v.  Raven  (i),  where  a 
*'^  quaker  being  tenant  of  a  copyhold  refufed  to  take  the  oath  of 

fealty,  and  the  lord  entered  for  the  forfeiture,  and  die  tenant 
was  relieved.  G>x  v.  Browne  1  Chan.  Rep.  1 70.  a  leaie  being 
made  on  condition  not  to  affign  it  without  licence,  the  tenant 
did  affign ;  but  relief  was  granted  on  fearch  of  precedents ;  it 
being  the  cafe  of  an  affignce  of  an  executor  makes  no  favouraUc 
I  Abr.  Ca.  Z\,  circumftance,  becaufe  there  were  affets  without  it.  Thomas  ▼• 
'*'•  Porter.     Tenant  of  a  copyhold  durante  vidttitate  cut  down  timber 

upon  one  copyhold  in  order  to  repair  another,  which  was  a  for- 
feiture \  but  yet  relief  granted  in  this  court. 

If  it  is  a  difficult  matter  to  afcertain  damages  in  any  of  thefe  cafes 
of  forfeiture,  it  is  becaufe  there  really  is  no  damage  ;  and  furely  it 
is  no  reafon  againft  relief^  that  the  perfon  who  (eeks  it  has  done 
no  injury. 

For  the  defendant,  thefe  diflinflions  :.s  to  relief  againft  for- 
feitures were  infifted  on.  Whether  the  forfeiture  was  for  non- 
feazance  or  mal-feazance,  whether  the  condition  was  annexed  bj 
law  or  the  party,  whether  there  were  any  particular  drcum* 
ilanccs  of  equity  or  not. 

As  to  the  difference  between  non-feazance  and  mal-feazance,  as 
where  tenant  refufes  to  pay  a  fine  upon  admittance ;  this  court 
will  relieve,  on  doing  that  which  he  ought  to  have  done.  The 
difterence  is  only  as  to  the  circumftance  of  time,  which  this  court 
cafily  fuppiios.  So  where  there  is  only  pcrmifHvc  wafte^  the 
court  has  relieved  -,  but  if  by  obftinate  refufal  this  forfeiture  is  ag- 
gravated, the  court  will  look  upon  it  as  voluntary  wafte,  and  not 
^^  449-  grant  relief,  as  in  the  cafe  before  cited  of  Chx  v.  Hickford. 

All  the  inftances  of  forfeiture  in  the  prefent  cafe  arc  of  volun- 
tary a(9s.     One  is  making  a  leafe   without  licence,  which  is  a 
[  45^  ]     difleifm  of  the  lord,  4  Co.  i\.  b.  and  an  attempt  to  difinherit 
him.     The  odiers  are  all  voluntary  waftes* 

The  next  difluiftion  is  between  conditions  in  law,  and  by  the 

party.    The  intention  of  tlie  parties  is  eafy  to  be  difcorered|y  and 

2  you 
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you  anfwcr  the  end  of  the  contraft,  if  you  give  them  every  thing 
they  expe£led,  which  may  in  many  cafes  be  cafily  done.  This 
is  the  cafe  of  all  mortgages,  conditions  of  re-entry  on  non-pay- 
ment of  rent,  te*r.  But  even  in  conditions  of  the  parties,  where 
the  afcertaining  the  damage  is  not  plain  and  clear,  the  court  will 
not  relieve  againfl  fuch  conditions  or  penalties.  It  was  never 
known  that  this  court  relieved  againft  a  nomine patna  for  ploughing 
up  ancient  meadow.  It  was  deni.d  in  the  duchy  oi  Lancajlery 
'  Ejre  V.  Hatton. 

But  in  cafes  of  forfeitures  on  conditions  in  law  this  court  feldom 
relieves.  If  tenant  for  life  makes  a  feoffment,  or  levies  a  fine 
fur  conufance  de  droit  come  eco^  k^c.  it  was  never  pretended,  this 
forfeiture  could  be  relieved  in  equity.  Or  if  the  rcverfioner 
brings  wade  on  the  ftatute  for  recovery  of  the  place  wafted,  equity 
would  not  interpofe.  Thofc  conditions  in  law  are  a  fort  of  limi- 
tations of  the  eftate  of  the  party,  and  though  the  intent  of  the 
party  is  never  fo  plain,  equity  will  not  alter  the  legal  conftru6lion 
of  the  words  :  as  where  by  will  one  gives  an  eftate  to  A.  for  life, 
remainder  to  the  heirs  male  of  A.  equity  will  not  give  the  fon  of 
ji.  a  remainder,  and  confine  A.*s  to  a  hfe  cilate,  though  the  in-  , 
tent  was  plainly  fo. 

But  though  this  is  generally  the  ftate  of  forfeitures,  yet  there 
nia.y  be  fome  circumftances  of  equity  to  ground  relief  upon  ;  and 
wherever  the  court  has  granted  relief,  it  is  upon  fome  fuch  cir- 
cumftances, as  where  the  party  who  is  to  take  advantage  of  the 
condition  is  himfclf  the  means  of  its  bcinp;  broke.  It  was  faid  by 
Lord  Somers  in  the  cafe  of  Bcrlie  v.  Falkland^  that  conditions  Sslk.  aji. 
precedent  are  not  relievable,  unlefs  fome  indiretl  means  be  ufed 
by  the  party  to  prevent  the  performance.  So  in  the  cafe  of 
Hamond  v.  Ainge  before  the  prcfent  Chancellor,  where  a  lord  of 
a  manor  tells  one  that  had  a  freehold  held  of  his  manor,  that  it 
was  it  copyhold,  and  he  muft  be  admitted  by  copy  of  court-roll, 
and  pay  a  fine :  the  lord  was  in  this  court  obliged  to  erafe  the 
admittance,  and  repay  the  fine. 

The  third  queftion  relates  to  the  infant  plaintiiT,  whether  he  is 
in  any  better  condition  than  the  father. 

It  was  admitted  on  all  hands,  that  if  an  admittance  had  been 
taken  purfuant  to  the  fur  render  upon  the  marri;ige,  the  fon  being 
remainder  man  could  not  be  prejudiced  as  tohi<?  eftate  by  the  for- 
feiture of  the  tenant  for  life  :  only  in  that  cafe  the  bill  was  too 
tarly  for  the  fon,  whofe  intereft  was  not  concerned  till  the  death 
1  i  the  father. 

lis  But 
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But  though  the  fon  has  no  legal  right,  yet  Acre  being  a  for 
render  to  his  ufe,  and  this  purfuant  to  a  marriage  agreement ;  it 
JQiall  be  confidered  in  a  court  of  equity  as  if  it  had  been  executed, 
and  the  infant  would  be  very  proper  to  bring  a  bill  in  this  court 
againft  the  father  and  the  lord,  in  order  to  admit  his  father  pur* 
{uant  to  the  furrender,  that  he  might  in  law  be  intitled  to  the 
iremainder. 

On  the  other  fide  it  was  faid,  that  Sir  Harry  not  being  adnut^ 
ted  upon  that  furrender,  continued  tenant  under  his  former  ad- 
mittance ;  and  the  lord  wa^  no  party  to,  or  concerned  in  the 
marriage  fettlement,  his  title  was  paramount  to  that,  and  confe* 
quently  the  forfeiture  aflFe£ted  the  inheritance,  and  (hoold  not 
be  fubjedi  to  or  liniited  by  the  private  trufts  or  tranfaftions  of 
the  parpes» 

Lord  ChanceUcr.  This  is  a  point  of  (b  great  confequence,  dat 
if  relief  could  be  given  in  this  court,  it  is  ftrange  it  fhouU  ne^ 
fiave  been  found  out  long  ago.  The  forfeitures  in  thofe  cafes 
arife  purely  from  the  imbecility  of  the  copyholdcr'-s  eftate.  He 
)vas  originally  merely  tenant  at  will,  and  is  fo  flill  on  all  accounts 
but  as  to  the  continuance  of  his  edate.  There  have  been  indeed 
very  favourable  conftruAions  for  the  copyholder  in  that  particular, 
iiecaufe  he  is  called  tenant  at  yr'iW  fecundum  confueiudlnem  maneni\ 
it  has  been  held,  the  lord  cannot  determine  his  will  but  according 
to  that  cudom.  The  true  meaning  of  thofe  words  Jhcundum  con* 
fuetud'wem  tnanerii  was  not  to  bound  the  lord's  pleafure  in  the  de- 
termination of  his  will,  but  that  ihe  tenant  as  long  as  he  conti- 
nued tenant  was  to  hold  his  land  under  thofe  terms  and  condi'? 
tions  which  the  cuilom  had  eftabliilieJ. 

Thefe  matters  which  are  mentioned  as  forfeiti^res  arc  indeed 
limitations  of  the  eftate ;  fuch  as  deternune  it,  when  they  hap- 
pen. Tenant  for  life  making  a  greater  eftate  than  his  own,  gives 
up  or  furrenders  the  right  which  he  had  before,  and  yet  he  doe^ 
no  damage  to  the  remainder-map.  So  tenant  by  cppy  taking 
upon  him  to  make  a  greater  eftate  than  by  law  he  may,  and  con- 
trary to  the  nature  of  his  eftate,  does  by  that  determine  his  eftate: 
the  law  has  made  it  fo ;  and  what  is  there  in  this  ca(e  to  ground 
relief  upon,  and  require  me  to  fet  afidc  tlie  law  ? 

It  is  a  hard  law,  and  therefore  the  party  muft  not  be  fubje£l  t9 
it  \  but  is  not  this  dirc£ily  repealing;  the  law  ^ 

In  aftlon  of  wafte  for  recovery  of  the  place  wafted,  it  is  certain 
and  admitted  this  court  cannot  relieve  ;  and  yet  this  pfiay  be  ca^ed 
t  very  unconfcionable  thing.  But  is  it  fo  to  take  advantage  of  a  law 

which 
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which  18  known  and  equal  to  all  ?  Nor  can  I  fee  any  difierence^ 
whether  the  ftatute  makes  this  condition,  or  the  common  law 
makes  it. 

It  is  not  fufficient  to  fay  here  is  ne  damage  in  this  cafe,  and 
therefore  it  is  there  can  be  no  recompence  given  by  this  court,  for 
it  is  the  recompence  that  gives  this  court  a  handle  to  grant  re- 
lief. 

The  true  ground  of  relief  againd  penalties  is  from  the  original 
intent  of  the  cafe,  where  the  penalty  is  defigned  only  to  fecure 
money,  and  the  court  gives  him  all  that  he  expedied  or  defired : 
but  it  is  quite  otherwife  in  the  prefent  cafe.  Thefe  penalties  or 
forfeitures  were  never  intended  by  way  of  compenfation^  for 
^lere  can  be  none* 

But  even  in  the  cafe  of  copyholds  there  are  fome  cafes  of  for- 
feitures intended  for  a  different  purpofe^  as  for  non-payment  of 
rent  or  fines,  which  are  only  by  way  of  fecurity  of  the  rent  or 
fine ;  and  therefore  when  thefe  are  paid  afterwards  with  intereft, 
the  money  itfelf  is  paid  according  to  the  intent,  only  as  to  the  cic<- 
cumftance  of  time ;  which  is  the  true  foundation  of  th^  relief 
which  this  court  gives  in  thofe  cafes. 

Cafes  of  agreements  and  conditions  of  the  party,  and  of  the 
law,  are  certainly  to  be  diftinguilhed  ;  you  can  never  fay  the  law 
Ivis  determined  hardly,  but  you  may  that  the  party  has  made  a 
)urd  baigain. 

Thus  It  (lands  on  the  general  ftate  of  thefe  kind  of  forfeitures. 
But  what  equitable  circumflances  are  there  peculiar  to  this  cafe  ? 
It  is  certain  Chere  may  be  circumftances,  which  may  make  it  fit  and 
equitable  for  this  court  to  relieve,  either  in  thefe  cafes  or  in 
anions  on  the  ftatute  of  wafte :  if  the  lord  (hould  give  the  tenant 
encouragement  by  parol  only  to  pull  down  a  mefluage,  and  he  did 
it  accordingly  ;  this  might  induce  the  court  to  prevent  the  lord's 
taking  advantage  of  a  fraudulent  a£t  of  his  own.  In  the  prefect 
cafe,  if  the  lord  had  been  prefent  at  the  making  the  leafe,  and 
advifed  it  5  relief  might  be  reafonable  :  but  the  fteward's  ftanding 
by,  or  even  ingrofling  the  leafe,  is  rather  a  circumftance  againft 
relief,  as  it  looks  like  a  confederacy  to  cheat  the  lotd^  and  bre^k 
the  cuftoms  of  the  manor. 

As  to  the  other  cafes  of  forfeiture  relating  to  the  quarry,  the    r  4-4  l 
topping  the  trees,  and  the  deftroying  the  lioundaries  y  there  does 
not  enough  appear  to  determine,  whether  they  are  legal  forfeitures 
or  no :  but  if  they  are,  I  think  they  arc  all,  as  tlie  making  the 

I  i  4  leafe. 
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leafe,  under  the  fame  confideration  in  Uiis  court,  and  not  proper 
for  relief. 

As  to  the  infant,  his  cafe  docs  not  fecm  as  yet  ripe  for  this 
court  j  but  it  may  be  a  quedion  how  far  his  equitable  intereft  will 
intitle  him  to  be  fecured  againft  thefe  forfeitures  (i). 

I  am  apprehenfivc  tlie  lord  muft  always  have  fuch  a  tenant  up- 
on his  lands,  as  may  be  fufRcient  to  aufwer  all  demands,  and  ca* 
pable  of  committing  forfeitures. 

Suppofc  one  lets  a  truftee  be  admitted  for  him,  who  commits  a 
forfeiture ;  no  doubt  the  cftate  would  be  forfeited,  and  the  eejiuj 
que  trttji  would  have  no  equity  againft  the  lord, 

Suppofe  the  truftee  fliould  die  without  heir,  the  lord  would  be 
intitlcd  by  cfchcat,  witliout  being  fubjeft  to  the  truft. 

The  perfon  who  is  the  legal  tenant,  is  fubjed,  with  regard  to 
that  eftate,  to  all  the  imbecilities  of  that  eftate  5  if  not,  by  the 
means  of  a  truft  a  copyhold  would  be  hitiuly  difcharged  from 
all  thofe  imperfeftions  it  labours  under,  and  the  lord's  intcreft  be 
taken  away,  for  tlic  lord  can  take  advantage  of  no  body's  afts  but 
thofe  of  his  tenant.  He  is  not  at  all  concerned  with  the  private 
agreements  or  trufts  of  tlie  parties. 

Sorrendcrofco.  In  the  prcfent  cafe,  fuppofe  Sir  ittirrjr  admitted  according  to 
ti!.  ollcwiing  ^^^'*  furreiulcr,  the  infant  is  then  tenant  in  remainder,  and  the 
iiicb,  uoiaredby  fa^iie»-'s  aft  cannot  prejudice  the  fun,  who  is  now  admitted  as  a 
^tT^""  th^^^'  ^^'^^'"'^  teiiant  (2).  But  till  adinittance  ihe  fon  is  no  tenant ;  and 
«/"  the  tenant  fuppofc  whcn  hc  comcs  of  age  Ik-  ihould  releafe  to  his  father, 
f^r  lis  n/e,  there  would  be  no  occufion  for  any  admittance  at  all,  but  Sir  Harry 
/^r«/I  fli/^''  wcuid  continue  leniuc  upon  his  old  admittance.  The  lord  is  not 
^"'^.  if  there  hM  bound  to  takc  notice  of  any  thing,  but  what  appears  on  tlie  court 

been  an  admit-     rolls. 
t^ce  upon  it, 

nai.tcamiotprc-  ^  ^'^  therefore  npprehenfive,  it  will  be  a  hard  cafe  to  relieve 
judice  the  fun     the  fon.     But  I  ai'i^e,  that  if  the  lord's  fine  for  admit^^ance  be 

v.ho  it  a  diftinft 


ti:aaiic 


(l)  In  the  report  in  Pirc.  in  (2)  Rafted  s.  Tumor,  Cr^.  Eliz. 

Claac.^j^   the  Chancellor  is  faid  598,     £a//>ooI  v,    Lomg,  iS.  879. 

to  have  been  clear,  that  as  there  1  T'^L  1,     Ncy, /^z.  S.  C.      i  J?o/. 

hi.J  been  no  udniiit-ncc  upon  the  yll^r,  509.7.  15.     -^/;w/.  Moon  ^g. 

furrendt^r  to  tbc  ufes  of  the  fet-  tontrap 
tlcment  of   1693.  the  urher  was 
to  be  confiJercd  as  abiolacc  ceoant 
to  the  Duke. 

paidi 
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paid,  though  there  was  no  aftual  admittance ;  fince  the  lord  re- 
ceived all  the  advantage  that  could  be  had  from  the  admittanc  ■,  it 
might  be  a  good  reafon  for  relieving  the  fon  j  and  then  it  might 
be  proper,  perhaps  even  now,  for  the  fon  to  bring  a  bill  againft 
his  father  and  the  lord,  in  order  to  have  his  father  admitted  pur-  [  455  ] 
fuant  to  the  furrender.  But  it  does  not  appear  whether  the  fine 
was  paid. 

I  fhould  therefore  for  thefe  reafons  difmift  the  bill  abfolutcly. 
But  fincc  the  points  of  law  arc  difputed  as  to  all  the  forfeitures, 
excepting  the  making  the  Icafe,  which  concern  other  parts  of 
the  copyhold  (3 ),  and  fince  judgment  in  ejeftment  is  given,  which 
would  take  in  other  lands  as  well  as  thofe  comprized  in  tlie  Icafe  ; 
I  think  the  bill  fliould  be  retained,  till  the  points  of  law  are  tried 
at  law  upon  the  eje£tment,  which  the  plaintiff  (hall  immediately 
receive  declarations  in,  and  plead  to  trial. 

As  to  cofts,  they  (liall  wait  the  event  of  the  trial,  and  as  to 
them  I  think  the  equity  of  them  will  depend  upon  the  iflue  of 
that;  if  the  plaintiff  recovers  there,  he  fliould  pay  cofts  here,  bcf» 
caufc  he  had  no  occafion  to  come  into  tliis  court,  excepting  as  to 
the  difcovery.  If  the  Duke  gets  the  better,  I  think  as  this  is  a 
point  of  equity  that  has  not  been  fully  fettled  before,  and  in  fuch 
cafe  it  is  natural  for  a  man  to  ftruggle  the  mod  to  retain  his 
edate ;  it  would  be  too  hard  to  make  him  lofe  Iiis  eftate  and  pay 
cods  likewife* 

As  to  the  infant  I  will  not  difmifs  the  bill  abfolutely,  but  with- 
out prejudice,  becaufe  being  an  infant  he  may  not  have  made 
the  bed  of  his  cafe. 


(3)  From  this  it  appears,  that 
the  Chancellor  confidered  the 
making  a  leafc  of  copy  hold  lands  to 
amount  only  to  a  forfeiture  of  the 
part  demifed,  as  in  the  cafe  of  a 
feoffment,  by  the  tenant  it  has 
been  held,  that  that  part  of 
whicH  it  is  made  is  alone  for- 
feited thereby.  Fuller  v.  Jerry ^ 
I  Roil.  Atr,  509.  65.  There  is 
a  diSum  however  in  4  C0.  27.  a, 
that  all  the  copyhold  which  is  held 


by  tbefa?r.e  tenure  (hall  be  forfeited 
by  a  feoffment  of  part*  But  if  the 
Chancellor  had  been  decidedly  of 
opinion  that  any  of  the  other  ads 
alleged  to  have  been  committed 
by  the  plaintiff  had  amounted 
to  a  forfeiture  at  law,  they  being 
in  the  nature  of  Wafle,  the  whole 
copyhold  would  have  been  for- 
feited. I  RolL  jlir.^og,  /.  15, 
3  Com.  Di^,  tit.  Cofybold^  (M  5.) 
2o6. 
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'The  btt&Aiid 
covenanted  t* 
ttkeophUfree- 
4«n  in  £i«rfwi» 
%«tdMnot>  and 
bit  cibte  di- 
Ibiboted  accord* 
in|totbc 
cwrofD* 

710. 

4Bre.Par.Ca.7. 
15  Vin.  S79. 
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Frederick  verf.  Frederick.     Ibid. 

I.N  the  year  1674.  a  match  was  propofed  between  Mr.  Frtiem 
rid,  fon  of  Sir  John  Frederick  an  alderman  of  London^  and 
Mrs.  Marino,  a  city  orphan,  whofe  fortune  was  8000  /.  in  pur- 
fuance  of  which  articles  were  entered  into  between  Sir  yobn  Fre^ 
derick  and  his  fon  of  the  firft  part,  Mrs.  Marino  and  her  relations 
of  the  fecond  part,  and  certain  truftees  therein  mentioned  of  Ae 
third  part^  by  which  it  was  agreed  that  Sir  Jotn  (hould  pay 
11,500/*  5000/.  part  of  it,  to  Mr.  Frederick,  and  the  odier 
.  6500/.  to  the  truftees,  which  with  the  8000 /•  to  be  recdrcd 
from  the  chamber  of  London,  (hould  be  Tefted  in  land,  to  be  fet- 
tled as  ufual  upon  the  hu(band  for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  firft  and  every  other  fon  in  tail,  f^c. 

Upon  25  th  of  Fehntary  application  was  made  to  the  court  of 
aldermen  for  licence  for  Mr.  Federici  to  many  Mrs.  Marim, 
upon  which  feveral  entries  appear  to  be  made  tlut  day  :  i.  That 
a  licence  be  granted,  if  Mr.  Common  Serjeant  approre  of  the 
marriage.  2.  That  when  a  perfon  applies  for  a  licence  to  marry 
a  City  orphan  he  fliall  be  urged  to  take  up  his  freedom.  3.  A 
freedom  is  granted  to  Mr.  Frederick,  which  he  is  to  take  up  in  a 
year's  time. 

The  marriage  foon  after  took  effecl,  and  i  jth  cf  March  16S0. 
Sir  Jein  Frederick  being  tlien  deputy  Mayor,  there  is  an  entry, 
that  upon  confideration  Mr.  Frederick  had  not  taken  up  his  free* 
dam  according  to  his  agreement,  whereby  his  wife  would  not  be 
iutitled  to  her  thirds,  ii  is  referred  to  the  Recorder  and  Common 
Serjeant,  to  coniider,  whether  the  fettlement  upon  the  lady  was 
agreeable  to  the  intent  of  the  court ;  but  there  were  no  further 
proceedings,  neither  ilid  Mr.  Fred* rick  ever  uke  up  Lis  freedom, 
but  proTcd  a  very  unkind  huiband,  and  a  fercre  father,  and  by 
his  will  devifed  lo/.  only  to  his  wife,  loo^/.  to  his  elded  fon, 
and  each  of  his  daughter>,  and  the  relidue  of  his  perfonal  eftate, 
which  amounted  to  400,000  /.  he  gave  to  the  children  of  his  fc« 
cond  fon. 

The  widow  preferred  hrr  bill,  tfczt  (he  might  hare  the  benefit 
of  the  agrccmeat,  as  if  IMr.  rret£:rLi  hjit  tJikcn  up  his  freedom. 
And  afccr  fcvenl  argumenis  Lord  ChanccUcr  proncunccd  Lis  de- 
cree* 

The  demand  cf  tfce  pblntiiFwas  grousikd  upon  the  coferoon 

rulrin  a  court  of  equity,  that  whcrt  an  ii:Teen:inr  i«  irTK?^  a-v\n 

a  g'jod  coniideratiou,  which  is  net  pcncrmcd,  iLe  i  axtr  inicieCc  I 

I  '  nuy 
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may  apply  to  a  court  of  equity,  to  have  the  fame  benefit  as  lie 
would  have  had  in  cafe  the  agreement  had  been  performed. 

It  was  urged,  that  the  articles  made  by  Sir  ^ohn  and  his  fon 
with  the  lady  and  her  relations,  and  which  was  a  compleat  agree* 
ment,  do  not  cqncain  any  fuch  claufe  that  Mr.  Frederick  ihould 
take  up  his  freedom.  Anfwer :  An  agreement  between  fome 
parties  does  not  hinder  other  perfons  from  entering  into  another 
agreement,  and  the  agreement  to  take  up  his  freedom  was  with 
the  court  of  aldermen.  Betides,  the  relations  of  the  lady  had  no 
power  to  difpofe  of  her  in  marriage,  but  the  court  of  aldermen 
alone  could  make  a  legal  agreement  for  that  purpofe  \  fo  that 
what  was  done  by  the  relations  was  only  propofals  to  be  laid  be- 
fore the  court  of  aldermen ;  they  might  have  difapproved  of  the 
whole,  or  part,  or  have  required  fomething  further.  They  might 
have  agreed  hy  paraij  (for  this  was  before  the  ftatute  of  frauds) 
that  Mr.  Frederick^  fhould  do  fomething  for  her ;  they  did.  require 
fomething  fardier  of  Mr.  Fredertchj  when  they  made  their  agree- 
ment with  him,  and  this  is  proved  beyond  all  doubt  by  the  re* 
cords  of  the  proper  court,  which  had  cognizance  of  this  affair, 
and  had  it  tlien  under  confideration ;  fo  that  this  is  in  nature  of  a 
finci  for  it  is  an  agreement  of  the  parties  entered  upon  record* 

It  was  urged,  that  this  was  only  done  by  the  city  to  provide  I  457  J 
freemen  of  (ubftance  for  the  benefit  of  the  city,  and  not  defigned 
for  the  benefit  of  the  lady,  to  be  part  of  the  agreement.  Anfwer  j 
This  is  a  very  ftrange  conftruS^ion,  that  a  court  of  aldermen, 
when  they  are  tranfa^ing  a  thing  which  concerns  an  infant  under 
their  care,  (hould  confider  their  own  private  intereft,  without  any 
regard  to  the  benefit  of  the  infant  \  this  is  not  to  be  intended  of 
any  peifons  who  a^  in  a  publick  chara£ler. 

It  was  argued,  that  if  the  common  ferjeant  approved  the  matdh, 
the  licence  was  to  be  granted  abfolutely ;  an4  the  agreement  to 
fake  up  the  freedom  was  voluntary,  and  no  part  of  the  cotntra£L 
Anfwer ;  What  was  referred  to  the  common  ferjeant  was  only 
tke  validity  of  the  fettlement  in  point  of  law  \  not  the  fufficiency 
pf  it,  which  the  court  of  aldermen  could  judge  of  better  than  the 
common  ferjeant.  And  the  taking  up  his  freedom  is  to  be  looked 
Vpon  as  pare  of  the  provifion. 

It  was  argued,  tfiat  it  is  probable  this  part  was  waived  after« 
wards.  Anfwer ;  The  court  of  aldermen  could  not  waive  it,  be- 
caufc  they  were  only  truftees ;  and  it  is  plain  it  was  not  waived 
before  the  marriage,  becaufc  the  court  of  aldermen  fome  years 
after  inquire  into  the  reafon  why  it  was  not  complied  with,  and 
ilie  wife  being  zfenie  coxeri  could  pot  waive  it* 

It 


Equity  will  ex- 
scute  a  contra^ 
ipade  upon  gooJ 
Donfideracion, 
whether  it  rc- 
Uces  toacufbjsi 
»r  not. 
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It  has  been  faid,  that  a  court  of  equity  ought  not  to  give  relief 
in  this  cafe,  becaufe  it  is  to  fupport  a  cuftom  againfl  the  rules  of 
law.  Anfwcr;  A  court  of  equity  will  fupport  and  execute  a 
contraft  made  upon  a  good  and  fufficicnt  confideration,  whether 
it  relates  to  a  cufloni  or  not,  and  will  prevent  a  fraudulent  avoid* 
ing  of  thecufiom,  as  a  fraudulent  difpofuion  of  goods. 

It  has  been  urged,  that  if  the  city  had  applied  for  the  guardian* 
fliip  and  care  of  tlie  orphan  under  this  fettlement,  they  could  not 
have  had  relief  j  becaufe  he  was  not  adually  a  freeman  when  he 
died.  Anfwcr  -,  There  is  no  confideration  aridng  from  the  city, 
and  therefore  no  grounds  for  a  court  of  equity  to  aflill  them. 

It  was  objected,  that  the  party  being  dead,  it  was  becon:c  irn- 
poiTiblc  that  a  fpecifick  performance  lliould  be  had,  and  this  court 
will  not  give  damages.  Anfwcr  -,  Though  a  fpecifick  perform- 
ance cannot  be  had,  yet  the  end  and  defign  of  it  may  be  obtainted, 
which  is  all  that  a  court  of  equity  requires ;  for  if  he  had  been 
alive,  and  dcfircd  not  to  take  up  his  freedom,  to  avoid  thetrou* 
ble  and  expence  of  bearing  offices ;  and  could  he  have  given  the 
[  458  ]  court  fatisfadion,  that  his  wife  and  children  fhould  have  the 
fame  benefit :  I  do  not  know  that  a  court  of  equity  would  have 
compelled  him  to  have  taken  up  his  freedom. 

Obicflion  :  It  will  be  very  improper  to  admit  fuch  an  applica- 
tion after  his  death  -,  becaufe  h;ul  he  been  alive,  he  might  have 
veiled  his  eilate  in  land,  and  difpofed  of  it  by  will,  as  he  has 
done  of  the  perfonal  eftate.  Anfwer ;  This  is  an  argument  not 
to  be  infifted  upon  in  a  court  of  equity,  tliat  the  cffcSt  of  the  con- 
traft  ought  not  to  be  decreed  after  his  death,  becaufe  had  he 
known  that  you  would  have  infilled  on  it,  he  would  have  contrived 
fome  way  to  have  avoided  it :  where  money  is  veiled  in  truftees 
to  be  laid  out  in  land  and  fettled  upon  J.  S.  in  tail ;  if  he  dies 
beforq  the  fettlement,  he  cannot  difpofe  of  the  money ;  and  yet 
if  the  fettlement  had  been  made,  he  might  have  levied  a  fine, 
and  fuffcrcd  a  recovery,  and  difpofed  of  the  land.  A  cafe  was 
mentioned,  that  where  tenant  in  tail  makes  a  mortgage  by  bargain 
and  fale,  and  covenants  for  farther  affiirance,  and  dies  without 
levying  a  fine  j  a  court  will  not  compel  the  ilTue  in  tail  to  com- 
pleat  the  title  (i)  Anfwer  ;  The  ifllie  in  tail  claims  prior  to  the 
perfon  who  made  the  mortgage,  and  not  as  his  reprefentative. 
But  where  tenant  in  fee-fimple  makes  a  faleT)y  bargain  and  fale, 
which  is  not  inroUed,  with  covenants  for  furtlier  aflurance,  a 
court  of  equity  will  compel  his  heir  to  make  good  the  title,  bc- 


(i)  fTeak  V.  Lovfp'f  cited  2  Fern.  306.     Pric  ia  Chanc.  279 


caufe 
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taufe  he  is  reprefentativc,  and  claims  under  the  covenantor.  •  So 
it  is  in  the  prcfent  cafe.  Therefoic  he  decreed  that  one  thi*d 
fliould  go  to  the  widow,  and  one  third  amongft  the  children,  tlioy 
waiving  their  legacies  under  the  will  (2).  As  to  the  other  tlilrd, 
the  will  (lands  good  as  to  that.  Afterwards  iu  May  173  i  Liic 
decree  was  affirmed  in  the  Houfe  of  Lords. 


(2)  Fidi  Cowfer  v.  Sceit,   3  P.  Wms,  1 21. 

Merrit  verf.  Rane. 
Trin.  6  Geo.  rot.  338. 

TH  E  plaintiff  declares  upon   a  fpecial  agreement,  tliat  in  On  a  covenant 
confideration  of  252/.  paid  to  the  defendant,  he  agreed  to  to  transfer  ftocfc 
transfer  6000/.  South-Sea  (lock  to   the  pLiintiif,  his  executors,  ^^['"^^J^"*^ 
adminiftrators  or  affigns,  at  any  time  before  the  9th  of  January  be  the  firft  aa. 
1720,  within  tliree  days  after  the  fame  Ihould  be  demanded  by  Videpoft.  535. 
note  in  writing  delivered  to  the  defendant,  or  left  for  liim  at  his    '^' 
houfe  in  Angel  Courts  upon  payment  of  the  further  fum  of  9000  /. 
Then  he  fcts  forth,  that  he  appointed  one  James  Martin  to  de- 
mand the  (lock,  and  pay  the  price  it  was  agreed  to  be  fold  at, 
who  on  the  25th  of  March   1720,  left  a  note  in  writing  at  the 
defendant's  houfe,  requiring  him  to  transfer  the  ftock  on  the 
28th,  where  he  fays  he  attended  all   the  while  the  books  were      [  459  ] 
open,  but  the  defendant  did  not  appear  to  transfer.    The  defend- 
ant pleads,  that  the  demand  was  made  by  the  plaintiff  the  2Cth 
d^iy  of  January,  and  that  upon  the  2 1  ft  he  transferred  the  ftoc^t 
according  to  the  agreement.     The  plaintiff  replies,  that  he  did 
not  transfer  the  (lock  on  the  21ft  modoet  forma  as  he  has  pleaded. 
And  tlie  defendant  demurs. 

Wcarg  pro  defendaite  took  feveral  exceptions, 

I.  This  contra£l  cannot  be  affigned,  for  it  is  a  chofe  en  action ; 
and  therefore  the  defendant  was  not  bound  to  transfer  to  Martin^ 
bccaufe  that  would  not  have  been  a  performance  of  his  agreement. 
And  if  it  be  faid,  that  Martin  is  not  an  afiignee  of  the  contract, 
but  only  a  perfon  authorized  to  pay  the  money  and  take  the 
(lock ;  the  objcdlion  to  that  is,  tliat  his  authority  is  only  to  de- 
mand, not  to  receive  the  (lock,  for  fo  the  plaintiff  has  made  his 
cafe  in  the  declaration* 

t.  The  demand  is  to  be  by  notice  to  the  dcfend?*nt,  or  leaving 
a  note Jhr  him  at  his  houfe  ;  but  here  the  averment  is  only  that  a 

note 
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ttote  was  left  at  hU  houfe,  and  perhaps  that  might  be  fo  managed 
9S  never  to  come  to  hts  hands,  which  was  defigned  to  be  obviated 
by  tlic  words  yirAiV«» 

3.  The  agreement  is,  that  upon  the  transferring  the  (lock  the 
plaintiff  {hall  pay  9000/^  which  if  it  be  not  a  condition  prece- 
dent, yet  according  to  Turner  v.  Goodwin  ( i )  it  is  at  leaft  a  con- 
current acl ;  and  therefore  the  plaintiff  fliould  have  (hewn^  that 
he  had  the  money  there  to  have  paid  upon  the  transfer ;  but  all 
he  fays  is,  that  Martin  attended  to  accept  the  (lock,  not  to  pay 
for  it,  though  his  authority  was  at  firft  botli  to  demand  and 
pay.- 

4.  But  if  the  declaration  be.  good,  yet  the  replication  is  ill,  for 
the  demand  pleaded  was  on  the  20th,  and  the  transfer  the  21ft,  ^ 
which  was  the  next  day,  fo  that  if  the  iffue  was  found  for  the 
plaintiff  it  would  not  do,  becaufe  the  jury  could  not  find  a  breach 
of  the  condition  in  faying  he  did  not  transfer  on  the  21ft,  whetl 
he  had  two  days  after  that  to  do  it  by  tlie  plaintiff's  own  (hewing. 
It  is  to  all  purpofes  the  fame  with  payment  before  the  day. 

iUSspment  of  a  Reeve  contta*  I  agree,  Martin  cannot  be  a  legal  aflignee,  but 
kood  amounts  to  ^^^  a  perfon  appointed  to  tranfaii  this  matter  on  behalf  of  the 
the  party  uiaU  plaintiff,  ihe  aliignmentof  abondjs  good  to  fome  purpofe,  for 
Ittfcthemoaey.  it  amounts  to  a  covenant  that  the  party  (hall  have  the  money 
when  received,  Martin  is  appointed  to  require  the  ftock  and  pay 
for  it,  which  neceffarily  gives  him  a  power  to  take  it. 

f  460  1        ^*  Notice  left  at  a  man's  houCs  is  in  the  nature  of  the  thing  a 
«otice  \thfor  bim. 

3.  The  money  was  not  to  be  paid  but  upon  transferring,  fo  no 
neccffity  of  a  tender  ;  and  we  having  (hewn  that  the  defendant 
was  not  there  to  perform  his  agreement,  that  is  enough  to  intitlc 
us  to  our  adion. 

4.  Here  the  day  is  material,  and  might  therefore  very  properly 
be  made  parcel  of  tlie  iiTue  (a). 


(1)  Fort.  Ref*,  145.     Gilh.  40.  '•  He  affigniiig  over  ro  him,  C'^^.'* 

le  Ml  J.    1 53.    ii>9.    122.      t  in,  \\\  Viner  itivy  are  **  ufon  his  af- 

jihr\  vol-  2C.  p.  183.  pi  9.    The  iigning." 

rep.    in     Forte, cue^    Gilbr,t^    and  (2)  Vide  Jernegan  v.  Harrifm^ 


\o  Modern  agree  in  making  rhc     ante  $iy 
woids  of   tlie  coveuiiat  to   be^ 


Chief 
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Chief  Juftice.  Affign  (rgnifies  no  more  than  a  perfon  appointed 
to  accept ;  and  he  being  authorized  to  require  and  pay,  furely 
that  is  enough  to  impower  him  to  receive  it.  The  notice  is  (hewn 
to  h^for  him,  how  elfe  could  it  be  a  requeft  to  him  to  do  the  z€t^ 
which  the  declaration  fhews  was  made  ? 

The  payment  of  the  money  is  not  a  condition  plrecedenti  but  t 
concahrent  a£t ;  and  if  the  defendant  had  been  there,  the  plain- 
tiff* muft  have  laid  down  his  money,  though  not  fo  as  to  part  with 
it  till  transfer ;  and  fo  it  was  held  in  the  cafe  of  Turner  t*  Good» 
win  (3). 

As  to  the  replication,  confider  if  the  defendant  fays  he  did  it 
on  a  day  fooner  than  he  was  obliged,  whether  it  is  not  enough  to 
fay  he  did  not  do  it  on  tlie  day  he  pleads  he  did ;  for  it  muft  be 
taken  he  had  waived  the  benefit  of  any  longer  time. 

It  was  fpoke  to  a  fecond  time  upon  the  former  exceptions* 
And  Fazaker/ey  pro  defendente  infiftcd,  that  the  plaintiff  ou^t  not 
to  have  fixed  the  day,  but  have  left  the  defendant  to  his  liberty 
of  appointing  which  of  the  three  days  he  pleafed,  iince  that  time 
was  given  in  eafe  and  for  the  benefit  of  the  defendant. 

Zed  per  curiam :  The  demand  was  made  to  have  the  ftock  at  the 
time  mod  for  the  defendant's  advantage ;  and  if  it  fuited  his  con* 
venience  to  do  it  fooner,  he  might  have  given  notice  to  the  plaintiff^ 
As  to  the  plaintiff's  not  fhewing  a  tender,  we  think  that  ought 
to  come  from  the  defendant  by  way  of  excufe,  that  he  was  there 
ready  to  have  transferred,  if  the  plaintiff  or  any  body  for  him  had 
been  there  to  have  paid  the  money.  The  notice  as  it  is  laid  is 
well  enough  within  the  meaning  of  the  contra£^,  for  it  muft  be  a 
notice  left^^  him  if  what  the  declaration  fays  be  true,  that  no- 
tice was  left  at  his  houfe  requiring  him  to  transfer  the  ftock.  As 
to  the  exception  taken  on  the  former  argument  to  the  replication^ 
the  court  did  not  much  debate  it,  becaufe  admitting  it  ill,  yet 
then  the  plea  was  fo  too,  and  it  muft  confequently  come  to  be  f  46*  J 
adjudged  on  the  goodnefs  or  badnefs  of  the  declaration. 

The  plaintiff  had  judgment,  which  was  affirmed  in  the  Ex- 
chequer  Chamber  and  Houfc  of  Lords. 


(3)  F/de  B!aclweil  v.  Nafif,  fcft.  5 35 «  and  (he  cafes  there  •i(cd4 
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Oates  verf.  Robinfon. 

*.  Whether  TTPON  a  trial  in  ejcftmcnt  a  cafe  was  made,  on  which 
there  can  be  a  V-/  ^^^  ^^^^  queftion  was,  whether  after  an  extent  upon  a  fta- 
xe-extent  inta  tute  into  one  county,  and  a  liberate  returned  and  filed,  the  conu* 
Crhhout^a^tol  ^^^  ^^^  ^^^^  ^^1  ^^^^^  cxtcnt  into  another  county. 

cridion. 

•  Will  Rep.  9 1.  Serjeant  Chejhyre  argued,  that  he  might.  At  common  law 
^  375'  •  •  ^gy^  could  be  no  execution  againft  lands,  but  in  the  cafe  of  the 
crown  ;  and  when  it  was  given  in  the  cafe  of  the  fubjedl,  he  was 
to  extend  all  tlie  lands,  or  elfe  the  tenant  where  part  only  was 
extended  might  defeat  it  by  audita  querela.  3  Co.  14.  2  Lift* 
296.  And  where  the  lands  lay  in  feveral  counties,  there  was  a 
necefiity  for  feveral  extents  and  liberates*  Mo.  524.  2  Cb. 
506. 

There  are  many  precedents  before  the  32  H.  8.  f.  5.  feme 
where  tlie  extent  went  into  feveral  counties  for  the  whole  dcbr, 
Co.  Ent,  296,  297.  which  indeed  is  the  propereft  way,  becauCe 
the  judgment  is  intire,  and  others  into  one  county  for  fo  much  of 
the  debt,  into  another  for  another  part,  and  into  a  third  for  the 
ted.  Rajl.  596.  Dy.  162,  208.  AIo.  24.  2  Cro.  246.2  Bendlcvj. 
59*  Dalt.  29.  I  Sid.  194.  2  Roll.  Abr.  469.  pi.  6.  482. 
pi.  1 6.  Fitzh.  Execution  40.  So  it  is  plain,  that  before  the  fla- 
tutc  32  H.  8.  c.  5.  we  might  have  had  tliis  extent. 

And  as  to  that  ftatute,  the  queftion  will  be,  whether  it  has  al- 
tered the  law  in  this  refpe^l :  which  it  has  not,  becaufe  that  fta- 
tute gives  a  remedy  only  in  the  cafe  of  a  total  tviclion,  which 
this  is  not,  for  this  is  only  a  further  carrying  on  and  pcrfecling 
the  firft  execution.  The  fcire  facias  is  given  only  to  the  party 
who  is  evicted  out  of  all,  but  that  is  not  the  plaintiff's  cafe,  and 
therefoic  he  niuft  fcek  his  remedy  as  he  could  by  law  before  the 
ftatute.  And  in  thcpetty  hag  there  are  abundance  of  precedents 
to  this  purpofe,  the  practice  having  never  been  difputed  till  this 
cafe. 

Reeve  contra.  I  agree  this  cafe  depends  upon  the  law  as  It 
ftood  before  the  ftatute  32  if.  8.  and  I  take  the  law  to  be,  that 
it  is  not  the  return  of  the  IherifF,  but  the  acceptance  of  the  party, 
that  binds  him  in  this  cafe.  "Will  any  body  fay,  that  after  an 
r  462  j  extent  of  all  the  lands  of  the  debtor  in  one  county,  a  fubfequent 
purchafe  of  lands  in  the  fame  county  can  be  taken  in  ?  No 
body  can  fuy  it,  and  yet  it  is  certain  if  the  purchafe  had  been 
after  tlie  acknowledgment,  and  before  the  extent,  it  might  have 

beei 
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Dceri  extended:  and  why  flioiild  there  be  any  difierence  as  to 
lands  in  anotlier  county  ?  The  rule  in  the  Regijler  152.  a.  15, 
that  in  the  cafe  of  extents  into  fcveral  counties,  each  muft  recite 
the  award  into  the  other  county.  The  precedents  of  the  debt's 
being  divided,  are  an  argument  that  if  the  firft  execution  had 
been  for  the  whole  debt,  it  would  have  concluded  tlic  party, 
I)y.  162.  2  -R.  2.  7.  ^.  15  H.  4.  I4,^r  2  Cro.  3^8.  l  Lev. 
92,  3  £^.  269.  Lutw.  429.  In  2  Keb.  314.  this  very  ca(fc 
is  cited,  and  faid  to  be  ill. 

Per  curiam^  We  are  all   of  opinion,  that  if  the  prayer  of  an  There  eannot  bfo 
extent  into  the  fecond  county  was  entered  at  the   time  the  firft  fnto  mother' 
extent  was  taken  out,  then  the  fecond  extent  will  be  regular,  county,  uniei* 
otherwife  Hot.     N.  B.  Upon  apoHcation  to  my  Lord  Chancellor  P^x^d  »t  the 
he  gave  them  leave  to  enter  the  prayer  nunc  pro  tunc,  fo  this  Court  iffucd. 
made  no  rule,  but  it  went  ofr  upon  propofals  of  going  to  a  new 
trial.     And  the  caufe  v/cnt  down  to  trial,  and  a  verdi£l  for  the 
plaintiff,  fubjeft  to  the  Judge's  (^)  opinion;  who  on  hearing  («)  Fortefcuc  J, 
counfel  ordered  the  po/Iea  to  the  plaintiff.     And  a  writ  of  error 
being  brought,  and  no  good  bail  put  iri,  the  plaintifFhad  his  exe- 
cution; 


Fazakcrley  vcrf.  Wiltfliire. 

T  1  P  O  N  a  habeas  ccrpus  to  the  Mayor  of  Lorid^uh  court,  the  Cuf^om  of  the 
\j    cuftom  q{  London  is  returned,  that  the  bor  tor  aire  from  any  <-'ty  ot  i:c/i//.» 

^^1  ^r        •  1  ^  r  *  .'?      .  \   th  It  none  but 

vcilcl  on  the  nver,  and  meeterage  of  corn,  roots,  (3c.  imported  Tree  porter*  Aaii 
or  exported,  belongs   to  the  city,  upwards  from   Staines  Fridge  c^ry  com,  C&r. 
to  London  Bridge,  and  downwards  as  far  as  Ttndal  in  Kent,  and  ^^^Vq^      g 
alfo  another  cullom  to  make  by-laws,  confirmed  by  Richard  the  5.  c.  but  only 
Second,  where  any  of  their  cuftoms  wanted  remedium  cGnrruum.    f^J*-'  argument  ^i 

That  in  the  18th  year  of  King  James  the  Firft  a  by-law  was 
Tfiaiie  by  the  corporation,  "  rhat  the  corn  porters  (hould  be  a 
**  company  with  twenty-four  all'iftants,  wlio  were  called  free 
<*  porters,  who  Ihould  work  at  a  particular  fettled  mte ;  and  that 
**  none  but  the  free  porters  IhouIJ  intermeddle  in  importing  or 
**  cxportinir  any  corn,  roots,  l^c.  within  the  bounds  memioned 
**  in  the  ciillom,  on  pain  of  20/.  for  every  Ojlencc,  (except  in 
**  time  of  danger  or  urgent  necellity,  or  in  the  cafe  oi  bona  perl* 
*^  tura)  the  forfeiture  to  be  recovered  by  adtion  in  th.e  name  of 
**  the  chamberlain,  and  four  hundred  porters  arc  appointed  for 
"  future." 

That  the  free  porters  have  ever  fincc  ufed  and  cxercifed  this 

by-law,  till  tlie  defendant  intruded  by  earring  of  barley,  tliough 

V»ul.  Kk  afjec 
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a  free  porter  was  prefent,  per  quod  forisfedt  ao/.  which  the 
plaintifF)  as  chamberlain,  is  ihtitled  ad  exigetidum  et  idbendum,  and 
for  which  he  fues  io  the  Mayor's  court. 

Pa/l  6  Geo.  it  was  argued  by 

Serjeant  Fengelly  pro  defendente  againft  a  procedendo^  and  that 
the  return  be  filed,  i.  Becaufe  it  is  informal  in  ferting  out  the 
claim.  2.  Becayfe  the  cuftom  was  ill.  And  then  3.  The  bj- 
law  mud  fall  of  courfe.  Or  4.  Though  the  cuftom  fliould  be 
good,  yet  the  by-law  is  ill. 

I  •  This  is  a  fraqcbife  fuppofed  to  be  vefted  in  the  body  poli- 
tick, and  therefore  ought  to  be  claimed  by  prefcription,  being 
perfonal.  2  Roll.  Abr.  579.//.  2.  Hd.  85.  the  difference  bc^ 
Cween  a  prefcription  and  cuftom  is>  that  one  is  perfonal^  and 
the  other  locals  and  to  b^  alleged  in  an  infenfible  things  as  s 
place.  4  Co.  32.  6  Co.  60.  i  Inft.  113.  And  the  con- 
ftru£^ion  of  them  is  very  different,  becaufe  it  is  fufficient  if  a 
cuftom  is  reafonable ;  whereas  a  prefcription  muft  have  a  law- 
ful commencement.  Dav.  32.  6  Co.  50.  b.  And  it  i$  like- 
wife  laid  in  an  abfurd  manner,  that  they  have,  time  out  of  mind, 
beenx  called  by  feveral  names,  and  yet  claim  the  porterage  as  be- 
longing, time  out  of  mind,  to  a  body  called  by  the  prefent  name. 
Dy.  279.  Nor  have  tliey  averred  any  intereft  in  tiie  port^  fo  9s 
to  raife  a  merit  in  themfelves  for  what  they  claim. 

2.  The  cuftom  is  unreafonable,  and  ill. 

1.  Becaufe  it  deprives  a  man  of  that  natural  right  which  he  has 
to  employ  one  he  knows  and  can  truft,  ai}d  obliges  him  to  make 
ufe  of  a  perfeft  ftranger  whom  he  may  not  be  fafe  in  trufting. 
And  it  tends  to  no  good  end,  as  the  preventing  of  fraud,  becaufe 
when  people  are  at  their  liberty  to  employ  any  body,  diey  will, 
for  their  owrn  fakes,  take  care  it  is  a  trufty  one« 

2.  Becaufe  it  is  not  confined  to  the  carriage  of  goods  as  a 
4rade,  but  extends  even  to  what  a  man  brings  from  his  own 
garden  in  the  country  for  his  private  ufe  in  town,  i  Roll^  Abr. 
S6i.pl.  4.     Hoi.  189. 

3.  The  city  does  not  appear  to  be  at  any  expence  in  repairing 
the  port,  for  this  is  not  a  toll  for  the  ufe  of  the  port,  which 
perhaps  might  account  for  the  reafonablenefs  of  its  commence- 
ment. I  Fent.  71.  I  Sid.  464.  I  Mod.  47.  104.  2  Lev. 
y6.  Raytn.  232.  In  tlie  cafe  of  Cuddeti  v.  Gilftrup^  Tri/i. 
12  jr.  3.  upon  the  cuftom  of  weighing  at  the  city  beam,  it  was 

pofitivelf 
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pofitivcljr  averred,  that  the  city  kept  a  key,  and  liad  proper  offi- 
cers for  the  receiving  of  goods. 

4.  Becaufe  It  extends  to  places  out  of  the  limits  of  the  city, 
and  you  cannot  take  notice  what  they  are,  as  you  do  on  a  writ 
of  error.  Salk.  26g.  i  Vent.  196.  Pal.  44.  By-laws  will  not 
bind  out  of  the  limits.  3  Mod.  158.  Jones  Sir  T.  144.  And 
then  if  it  goes  too  far,  and  is  void  in  part,  it  will  be  void  in  the 
whole  ;  for  a  cuftom  is  intire.     Hob.  1 89. 

5.  This  is  only  a  bodily  labour,  where  no  fkill  is  required,  and 
therefore  it  is  unreafonable  to  deprive  the  other  freemen  from  cx« 
ercifing  this  bufinefs  by  themfelves,  or  their  fervants ;  and  no 
length  of  time  can  make  good  an  unreafonable  cuftom.  i  Roll. 
Ahr.  559.  pi.  6.  Davis  32.  ii  Co.  86.  8  Co.  Waggoner*% 
cafe.  In  the  cafe  of  the  Mayor  •/  Winchefter  v.  Wilksy  Paf. 
4  Ann.  it  was  held,  that  a  right  to  trade  could  not  be  taken  away 
without  a  confideration.     Salk.  203. 

3.  If  the  cuftom  is  ill,  the  by-law  will  fall  of  courfe,  becaufe 
it  is  not  only  liable  to  the  fame  obje£UonSj  but  to  others  alfo. 
For, 

4.  The  by-law  itfelf  is  iU, 

1.  Becaufe  it  exceeds  the  cuftom,  which  is  only  to  and  from 
fuch  places  upon  the  river,  whereas  the  by-law  prohibits  the 
landing,  carrying  up  and  dowx)  from  one  (hip  to  another,  and  to 
warehoufes  near  adjoining  to  the  port.  And  by  the  claufe 
which  fettles  the  wages,  it  appears  they  go  as  far  as  Cbeaffide. 

2.  It  is  not  reftrained  to  the  carrying  goods  for  hire,  but  even 
where  the  owner  carries  his  own,  which  is  highly  unreafonable. 
I  Roll.  Abr.  364.//.  6.     Mo.  576,591. 

3.  The  merchant  or  the  publickhave  no  benefit  by  this.  Mich,  vidt  poft,  675. 
13  ^.  3.  Lewis's  cafe.     An  aft  of  common  council,  that  none 

fiiould  ufe  dancing,  that  was  not  free  of  the  company  of  nuifi- 
cians,  was  held  void,  becaufe  the  party  could  not  compel  them 
to  admit  him.  5  Mod.  104.  Here  we  cannot  oblige  a  free 
porter  to  work,  fo  this  goes  in  deftruftion  of  trade  j  and  fuch 
by  laws  have  always  been  held  ill.  Palm.  395.  a  Roll. 
Red.   391. 

4.  The  city^ought  not  to  impofc  a  penalty  for  breach  of  their 
own  franchife.  Would  not  a  cuftom  that  cattle  depafturing  upon 
my  common  flioiild  be  forfeited,  be  held  iU  ? 

K  k  2  '5.  Tliis 
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5.  This  is  a  great  incumbrance  to  trade  :  the  mcrcliant  is  to 
kt  a  meeter  know  his  goods  are  ready  to  be  landed  :  tliis  b  to  be 
figniiicd  by  him  to  one  of  the  rulers,  who  is  then  and  not  other- 

wiic  to  appoin;  a  porter. 

Mr.  Solicitor  Gcncml  centra.  Th*  firft  obje£lion  goes  to  all 
the  returns  from  the  city  of  Lstidzn^  which  arc  all  by  way  of 
cullom,  as  in  Wafrjicfiers  cafe.  This  amounts  to  a  prefcription 
being  in  the  cafe  of  a  body  poUtick,  which  has  perpetuity,  and 
then  the  calling  it  a  cuftom  will  not  alter  the  cafe.  The  manner 
of  chiiming  dos-s  not  import  that  tl:'j  city  haw:  had  no  more  than 
cmc  name  at  a  lime,  for  acoiporjiion  may  have  fevcralj  and  fo  it 
is  enough  to  fay,  this  franchife  lias  been  in  them  time  out  of 
mind  by  either  of  tlicir  names.  In  the  cafe  of  the  quo  nvarranti^ 
the  prefent  name  of  mayor,  commonalty,  and  citizens  was  only 
mjmioncd. 

As  to  the  merits.  The  general  qucflion  is,  whether  this  by- 
law be  good,  fo  as  to  fiipport  this  aclion :  and  as  on  the  one 
hand  the  court  will  not  fufrer  us  to  ufurp  a  jurifdiciion  wc  have 
not,  fo  on  the  other  hand  it  will  not  deprive  us  of  any  legal  pri« 
viiege  we  have. 

I  agree  this  by-law  is  in  reftriclion  of  trade,  i.  By  wry  of  cx- 
clufion  of  ftrangers,  and  2. 13y  rcgi  larion  for  publick  convenience, 
both  which  I  fr.all  (hew  are  proper  and  good.  i.  The  cullom  is 
good  ;  2.  The  by- law  has  purfutd  it. 

I.  As  to  rhe  cuftom  in  rcflriclion  of  trade,  there  arc  three 
furts:  I.  llcilrrints  where  tlicvc  is  no  oix'  of  the  trade.  R^gij^-* 
105.  2.  Only  p.irti:ll,  where  fomc  :irc  hippt^fcd  to  ufe  the  traile. 
Sir  IViHiiim  j^'^^'J  162.  7.  As  to  ihrfe  w!:o  are  cxprcfsly  al- 
ItjTcd  to  uf'j  t:i-.'.  tr:u.!e,  whicl:  i-'.  .uir  cafe.  a:id  there  every  meni- 
bjr  is  prcfiiivud  t.i  receive  a  benLiii.  (7;>.  /:/.  203.  a  j^.v//. 
195.  -V.  22  H.  6.  Ki.  2  Z;;-.:av/.  177.  8  E.  3.  37.  8  O. 
125.  V/iiicIi  arc  vM  caf^-o  of  rciliiv-!li:)ii  in  p.iuicular  diilricls  for 
the  bc'.ii^fit  of  pcrf.^ns  uHng  the  trn;! j,  wud  ytt  thcfe  are  25  much 
a^^aird  il\c  cointnon  ri^.lit  ci  uii:  p-.iLii.k.  TMs  cullom  and  by- 
1 .! \v  have  he t  .1  en 0! t! y  a! I o v.-f  J. .  i  J  -uL  C</.  123.  Cui!tu?J  v. 
Kyiiru}:  was  a;;ainlb  the  e.v.ployv  j  cTid  ili-ju*  ir.viccd  it  was  held 
ill,  beciiufc  he  could  not  know  \.  1.)  v.  as  cr  v/h.o  was  not  a  free 
porter;  but  yet  it  wa*  not  difpuicJ  ^s  to  the  power  of  rfpwint- 
ing  porters,     tyaih.  1.13. 

I.  It  is  objcrtcd  :l:;;t  rh'^:  r* !":.•..• ;-...  ^odi'y  l.ibcnr,  and  xh^t  t'>f> 
in  a  buiiucls  for  \v*.iij*i  no  i.^li  ij  ic^^iiic.:.     ^lij  zur :  Vi'l:-!-.'-^ 
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It  be  nn  art  or  not  is  never  the  meafure,  but  the  confuleration  Is 
the  right  of  the  pcrfons,  as  in  the  cafe  of  the  Grave/end  boat. 

2.  It  IS  faid  here  is  no  confideration,  becaufe  the  city  is  not 
obliged  to  provid3  porter-?.  Anfrvcr  :  That  is  implied  in  the  na- 
ture of  the  cuftom.  It  i^  flatcd  that  their  officerr.  have  done  it, 
and  that  amounts  to  fayin,':;  they  have  maintained  officers.  The 
<iefendant  might  have  given  fuch  a  matter  in  evidence,  and  it 
would  have  been  a  fullicient  e::cufe.  22  //.  6.  14-  the  cafe  of  a 
mill,  and  in  the  Gravefetid  boat  cafe  there  was .  no  confideration 
cxpreficd.  Co.  Ent.  641.  R^id*  9«  h^  591.  Han  83.  BroivnU 
Red.  63.      I  Brcwn^s  Ent.  68. 

3.  It  was  faid  here  arc  not  porters  enough.  This  is  anfwered 
by  the  power  lodged  in  the  mayor  and  aldermen  to  incrcafe  the 
number ;  but  that  is  a  matter  of  fadl  not  before  the  court. 

4.  That  the  owner  is  rcflraincd  from  carrying  his  own  goods.  VUc  AnJr.  9s. 
Aiifiver^  He  is  not  excluded,  being  tacitly  excepted.     Pro  mer- 

rede  (hews  it  was  intended  only  to  take  in  the  carrying  by  way 
of  trade.  And  in  Wagoner^  cafe  it  was  faid,  that  making  candles 
to  be  fpent  in  a  man's  own  family  was  not  prohibited. 

5.  They  fay  they  have  no  recompenfe.  But  furely  this  ol>- 
jcftion  is  very  hard  after  fo  long  an  enjoyment,  when  the  cir- 
cumflances  which  iii(t  ePi.ibliflicd  it  arc  fopj-ot.  There  were" 
many  tenures  kept  on  foot,  though  people  were  at  a  lofs  how  to 
Sicount  for  them.  It  mull  he  fnppofcd  this  was  created  by  com- 
pact between  the  founders  of  the  city  and  t!ic  firfL  traders. 

6.  This  binds  ftrangers.  Do  not  all  cxclriilvc  cnfloms  do  fo  ? 
And  they  are  no  otherwife  ulefui  than  as  they  do  10. 

7.  lliey  fay  It  extends  b?yond  the  limits  of  t'lc  city.  Jfifwer  9 
The  whole  diftricl  appears  to  be  within  the  port  of  Londofu 
I  R'JI.  Abf\  557.  Cr.!it.\  115.  But  that  will  not  deftroy  the 
cuftom.  Indeed  without  the  cullom  the  by-law  would  be  void, 
aeeording  to  the  cafes  cited,  which  are  all  of  bye-laws.  The 
cuftoms  of  Lcndon  are  nil  ccnfirmed  bv  Parliament,  and  though 
I  agree  th.it  extends  only  to  good  cuftoms,  yet  it  fliews  of  what 
confideration  t!;e  ciifloms  of  Lf^?tdon  are  above  thofc  of  other 
places  ;  and  a  particular  reg:ird  has  been  always  had  to  them,  as 

appears  in  Wtiy^ciicra  cafe    126.     2  Roll,  Rtp,  227.     This  very     r     /^^  1 
culton*  16  averred  in  tlie  return  10  have  been  confirmed  by  Par-      ••  ^*  '   J 
*  liameut. 

2.  Tlie  by-law  hns  purfued  the  cuftom;  it  follows  the  words 
of  itf  but  then  i:  i^  faid, 

Kk3  I.  That 
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t.  That  the  city  hare  made  themfelves  jiidge$  in  their  own 
caufe.  But  are  there  not  many  refolutions  in  farour  of  tfaefe  by* 
laws  ?  And  was  there  not  a  penalty  too  in  the  cafe  of  the  city 
beam ;  and  yet  it  was  allowed,  bccaufe  no  inconTcnience  would 
follow,  Gnce  the  court  may  judge  of  the  rcafonabkneis  of  the 
penalty,     i  Lev*  i6. 

2.  It  b  faid  the  freemen  of  the  city  are  excluded.  But  is  not 
this  done  in  full  common  council,  where  their  own  confent  is 
implied  ?  And  why  may  not  they  confent  to  part  with  any  branch 
of  their  privilege  ? 

3.  They  tell  us,  it  binds  foreigners  out  of  the  diftriA, 
Jtttfwer:  It  is  done  by  cuftom,  and  that  according  to  Wagmefi 
cafe  is  good,  even  in  the  cafe  of  a  private  benefit.  The  ^-lav 
can  only  be  void  pro  tanto  as  to  what  arifes  out  of  the  city,  as  in 
the  cafe  of  an  award,  a  Vent.  33.  This  carriage  appears  xo 
have  been  in  Lordon^  and  fo  within  a  part  of  the  by-law  that  is 
good :  and  this  anfwers  another  objeQion,  that  the  by-law  ei- 
ceeds  the  cuftom,  for  this  is  no  cafe  within  the  excefs. 

The  inconvenlencies  in  this  cafe  are  anfwered  by  the  exception, 
i;trhich  warrants  a  carrying  by  the  non-members  in  fuch  cafes. 

The  cuftom  therefore  we  fay  is  good,  and  well  purfued  by  the 
by-law :  that  the  further  provifions  will  not  infe£l  what  is  con- 
fiftent  with  the  cuftom  \  and  even  thofe  provifions  will  be  good 
under  the  notion  of  by-laws  for  the  i^gulation  of  trade :  this  is  a 
cafe  within  the  cuftom,  and  therefore  we  pray  a  procedendo^ 

Pengelly  replied.  It  has  not  been  (hewn,  and  I  rely  upon  it, 
that  the  merchant  ought  not  to  be  obliged  to  employ  thcfe 
porters,  when  he  has  no  means  to  compel  them  to  attend  and  do 
the  bufinefs. 

Curia  advifare  vult.  And  it  was  fpoke  to  this  term  upon  fomc 
of  the  objcdions  that  fecmed  to  have  moft  weight  with  the 
court. 

Wearg  for  the  city.  One  obje^on  is,  that  this  is  to  reftrain 
a  man  from  the  ufe  of  his  bodily  labour,  to  which  every  one  has 
a  natural  right.  But  is  not  the  cuftom  to  reftrain  the  exercifing 
a  tiade  by  one  not  free  allowed,  and  is  not  this  more  reafonaUe  r 
[  468  J  If  a  man  is  not  to  ufe  an  ^rt  which  he  has  been  feven  years  in 
learning,  and  perhaps  not  able  to  turn  his  hand  to  any  thing  elfe, 
furely  he  may  be  reftrained  from  one  fort  of  bodily  labour^  and  * 
apply  himfelf  to  another. 

3  But 
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But  the  great  objeftion  is,  that  the  cullom  as  here  laid  extends 
itfelf  out  of  the  city.  It  does  indeed  appear  to  go  beyond  the 
walls,  but  what  we  rely  upon  is,  that  the  liberties  of  the  city  and 
their  fuperintendency  on  the  river  of  Thames  extends  from  Staines 
Bridge  to  Tendai.  14  E*  2.  Lii.  regum  antiquortim  256.  cited 
in  Stow,  3^.  It  appears  the  juftices  in  Eyre  fitting  in  London 
took  cognizance  of  a  matter  arifing  upon  the  river  of  Thames  \ 
the  defendant  pleaded  to  their  jurifdiftion,  et  jtsftiaarii  dixertmt 
quod  aqua  Thamefia  pertiuet  ad  civitaf  London  ufque  mare^  et  ft 
velit  refpondeat.  9  E.  4.  p.  2.  tn.  7.  It  appears  the  King  had 
granted  to  the  Earl  of  Pembroke  power  to  build  a  wear  in  the 
Thames^  but  upon  complaint  of  the  city  it  was  repealed,  with 
this  declaration,  quod  de  antiquojure  habent  cives  London  fupervifum 
ft  gubernationem  aqua  Thatnejis  ad  pontem  de  Staines,  Stow.  37. 
makes  mention  of  them,  and  the  records  themfelves  are  fo. 
1  RoIL  Abr,  557,  ^e  very  limits  now  in  queftion  are  declared.  ' 
And  in  Scaecario^  3  Jac.  i.  Ro.  89.  C?.  Ent.  5^5.  The  At- 
torney General  confcfles  the  claim  of  the  city  to  a  jurifdidion  on 
the  Thames  befween  Tendal  and  Staines  Bridge. 

The  claim  is  confined  to  the  port  of  London,  which  is  an  aver- 
ment, that  the  port  extends  fo  far,  and  the  court  will  intend  the 
port  to  be  part  of  the  city,  as  in  the  cafe  of  a  bridge  it  has  been 
done.  I  Lev.  Bernard  v.  Bernard.  The  cuftom  of  the  city  that 
their  traders  may  fet  up  in  any  part  of  the  kingdom  extends  be- 
yond the  city,  and  yet  that  has  been  allowed,  i  Mod.  79. 
I  Saund;  311.  The  cafe  of  the  Gravefettd  watermen  extends  all 
the  way  between  that  town  aQd  London. 

C.  J.  I  am  of  opinion,  that  both  the  cuftom  and  by-law  are 

Sood,  notwithftanding  the  objedlions  that  have  been  taken:  I 
lall  not  go  over  them  all,  becaufe  the  opinion  of  the  court  has 
been  given  as  to  fome  of  them  upon  the  former  arguments. 

A  cuftom  to  reftrain  trade  in  a  particular  place  is  good ;  and 
furely  much  more  fo,  where  the  reftraint  is  only  from  bodily  la- 
bour in  one  inftance,  than  where  it  prevents  a  man  from  exer- 
cifing  an  art  he  has  been  a  long  time  in  learning.  I  thiik  the 
cuftom  is  good,  as  it  is  a  convenience  to  the  publick,  tni  that 
there  is  an  equivalent  by  the  obligation  the  citjr  is  under  to  pro- 
vide porters ;  if  tliey  do  not,  I  am  of  opinion  an  aAion  will  lie, 
as  in  the  common  cafe  of  a  ferry ;  neither  is  the  merchant 
obliged  to  rely  on  an  a£lion  only,  for  he  may  certainly  employ 
who  he  pleafes  if  the  free  porters  do  not  attend.  The  conve-  f  ^fo 
nience  to  the  merchant  is  very  great,  in  having  perfons  ready  to 
afTift  him  as  foon  as  he  comes  into  port,  and  fo  he  is  not  obliged 
to  go  and  fcarch  for  porters  who  are  ftrangers  to  him. 

Kk4  At 
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As  to  the  obje£tlon  about  the  extent,  I  think  it  is  fully  anfwer« 
cd  by  whe  ancient  records  that  have  been  cited,  and  above  all  by 
the  confeflion  of  the  Attorney  General,  which  is  of  more 
weight  than  any  of  the  refl ;  fincc  it  cannot  be  imagined  that  the 
King's  Attorney  would  confefs  a  juiifdiftion  againft  the  crown, 
which  the  city  had  not  the  clearcft  right  to.  We  muft  take  the 
port  to  be  within  the  limits;  or  if  it  went  beyond  the  limits  of 
the  city,  yet  I  do  not  fee  how  this  cafe  can  be  diftinguifhed  froni 
that  of  the  Gnz-y^W  watermen.  The  cuflom  of  meetagc  ex- 
tends as  far,  and  yet  that  has  never  been  qucftioned  upon  this 
account* 

A  by-law  \viilch  There  is  no  doubt  but  a  by-law  may  be  good  in  part,  and  void 
n"particuiars*^'  ^^r  thc  reft ;  for  where  it  conrifts  of  feveral  particulars,  it  is  to 
^xy  be  good  in  all  purpofcs  as  fcvcral  by-laws,  though  thc  provifions  are  thrown 
fw^ic'rcir'^  together  under  the  form  of  one.  I  am  of  opinion  there  ought  to 
be  a  procedendo.     Powys  J.  accord\ 

Eyre  J.  Thc  rcafons  on  which  thc  other  cuftcms  of  meetagc 
and  weighing  at  tlic  city  beam  have  been  allowed,  will  fupport 
this  5  becaufe  an  aft  ion  will  He,  if  the  city  do  not  provide  porters. 
Corporations  or  publick  bodies  are  prefumcd  to  difcharge  their 
duty  in  cafes  of  this  extenfive  nature  better  than  any  private  pcr- 
fons  can.  Et  per  Ftruj'cuc  J.  If  this  was  an  inconvenient 
cuftom,  it  would  have  been  complained  of  before  fo  long  an  en- 
joyment. The  cafe  of  carts  was  allowed  to  prevent  nufanccs  (1); 
and  we  may  put  tins  upon  the  fame  foot.  1  In  Cudden  v.  Eajl^ 
WSalk.  143.  Hv'ick  {a)  the  cuHom  was  allowed,  and  only-  determined,  tliat  it 
i^^j  ,  was  ill  to  lay  a  penalty  upon  the  merchant.     I  think  it  is  enough 

Holt  433.  s,  C.  to  fay,  tliat  it  docs  not  nppcar  tlirit  this  cuftom  extends  itfelf  out 
of  tlic  port,  thou^.;h  it  is  pLiinly  conlined  to  ir,  and  we  muft 
take  notice  of  the  extents  of  ports.  Docs  not  the  cuftom  for 
trying  felonies  committed  in  Middkftx  at  thc  Old  Bailey  extend 
itfelf  throii|;h  the  wh-^le  county  of  Mlddlejex?  (2)  Per  curiam^ 
There  muil  be  a  procedendo. 

a)  Rep  I  Bir.       Trbi.  2  Geo.  2.  Rchinfoti  v.  IVebb  (b^.  thc  fame  return  was  made, 
'.      and  upon  my  motion  a /»r^t-:7/.v;rw  was  granted  without  argument, 
the  point  havinj;  been  fettled  the  fame  way  in  C  B.  on  a  folema 
argument.     Paf.  1 3  Geo.  i .     LuciLm  v.  Bradley, 


(i)   J'^lde  Bo^kuortlj  v.  Hearncy  (2)  Fide  Rex  v.   Cough,  IXjug^ 

pcjl,  1035.  791. 
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Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice^ 

Sir  Littleton  Powys,  Ktit. 

Sir  Robert 

Sir  John  Fortefcue 

Sir  Robert  Raymond  Knt.  Attorney  General. 
.  Sir  Philip  Yorke,  Knt.  Solicitor  General^ 


►n  Powys,  Knt.  T 

Eyre,  Knt.  \y^iflicei. 

brtefcue  Aland,  Knt.  j 


Dominus  Rex  vcrf.  Inhabitantes  de  Warminfter; 

THE  feflions  return  an  order  of  two  jufticcs  for  the  re-  Aptrfoniire-  • 
moval  of  J.  S.  whereby  it  appeared,  that  after  the  ftatute  r/JI^fi'v^n!^' 
I  Jac.  2.  r.  17,   and  before  tlie   3  ^  4  J^^  Of  M.  f.  il.  J.  S.  tice  before  3  u 
haii  bten  hired  into  the  parifh  of  iP'armlnJIer^  and  had  lived  there  4^*  *^c  q^ 
as  a  fervant  for  forty  days,  which  the  two  juflices  adjudged  had 
gained  him  a  fctilcment.     And  now  Mr.  Fazakerley  moved  to 
quafh  tlic  order,  bccaufe  it  did  not  appear,  that  J*  S.  had  given 
notice,  and  the  Itatute  of  i  Jac.  2.  is  exprefs,  that  the  forty 
clays  are  to  be  accounted  from  giving  notice  in  writing ;  and  bc- 
fules  the  certiorari  (liould  have  gone  to  the  two  juftices  and  not  CirtUrsri  to  rt^' 
to  tlic  feflionj),  becaufe  it  did  not  appear  any  act  had  been  done  ©f  two  juftices 
at  feflions,  either  to  confirm  or  revcrfe  the  order.     As  to  this  n»y  ^  dircfted 
hAl  matter  the  court  held  that  the  order  was  well  returned  by  f^j^^^^^'^^Xy 
the  fclFions.     And  Mr.  Jufticc  Ityre  faid,  it  had  been  fo  deter-  them. ' 
mined  already,  for  the  juUices  are  fuppofed  to  return  all  the  or- 
ders they  make  to   tlie  feilions^'  where  they  are  to  be    record- 
ed. 
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cd  ( I).  And  as  to  the  other  part  of  the  cafe,  it  was  held  well  cnoogfi 
without  notice,  for  the  intent  of  that  was  only  to  give  ffie  parifli 
at>  opportunity  of  fending  away  perfons  that  were  removeaBIe; 
but  that  is  not  the  cafe  of  hired  fervants  or  apprentices  who  are 
irremoveable ;  fo  that  requiring  them  to  give  notice,  is  requiring 
them  to  do  a  vain  thing,  for  as  to  themfel^cs  it  can  be  of  no  be* 
tiefit  in  making  it  a  better  or  a  ftronger  fettlement,  and  as  to  the 
parifli,  they  can  do  nothing  upon  it  either  to  eafe  or  discharge 
ihcmfelves 


(i)  The  judices  ought,  in  all  forfeitures;    and    when    that    is 

cafes,  to  return  convidions  to  (he  done,  a  return  of  the  copy  df  » 

SefTions,  whether  an  appeal  lies  certiorari  is  good.     Per  BuUrr  j. 

or  not,    that  the  crown   may  not  Rex  v.  Eatony  i  7Vr«r  Rrf.  285. 
be  deprived  of  its  fhare  of  the 


Between  the  Paridics  of  Chewton  and  CompfonlSlartiii. 

mcs^^thV'  np  wo  jafticcs  make  one  order  for  the  feftioval  6f  two  dif- 
fame,  yet  differ-  X  fercnt  families,  and  the  feflions  upon  appeal  quafli  the  or- 
«nt  P«^n»  can-  Jcr  for  infufHciency :  and  to  maintain  the  order  of  feflions  Reeve 
hj  the  Umt  or-  <>^jc£ted  to  the  order  of  two  juftices,  that  though  the  pariflies 
(ter  wp«n  inde-  are  the  fame  in  both  cafes,  yet  the  removal  of  two  families  by 
J^JJ^  fctiie*  ^jjg  order  is  ill :  for  fuppofe  the  removal  of  one  is  legal,  and  the 
tU9W*s,  Other  illegal,  and  there  is  an  appeal  to  the  feflions  as  to  both, 
*'  3^'  and  the  order  is  confirmed  as  to  one,  and  reverfed  as  to  the 

other  -,  what  is  to  be  done  in  that  cafe  as  to  cods,  the  ftatute  of 
8  CsT  9  ^.  3.  r.  30.  giving  cofis  to  the  parifh  in  whofie  favour 
tht:  appeal  is  determined,  and  now  the  appeal  will  be  determined 
in  favour  of  neither,  and  of  both  •,  it  cannot  be  faid  that  the  or- 
der is  reverfed,  becaufe  it  ftands  good  as  to  part,  and  it  cannot 
be  faid  to  be  confirmed|  becaufe  it  was  cot  held  good  as  to  the 
whole. 

Eyre  and  Fortefcm  Joflices  were  of  opinion,  that  the  order  was 
ill,  giving  this,  further  rcafon,  that  the  party  removed  had  a  right 
to  appeal,  for  it  may  be  he  was  ic moved  from  his  own  eftate, 
and  then  upon  his  appeal  it  will  confequentially  draw  over  the 
other  matter  in  which  perhaps  the  parties  on  all  fides  acquiefce. 
The  Chief  Juftice  faid  he  had  not  fully  confidercd  it,  but  his  two 
brothers  being  clear  that  the  order  of  the  two  juftices  was  ill, 
and  the  counfel  for  maintenance  of  that  order  refufing  to  refcf 
the  whole  matter  to  the  jiulge  of  affize,  he  pronounced  the  rule, 
That  tlic  order  of  feflions  fliould  be  confirmed. 
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Vicars  virf.  Worth. 

TH  E  wife  libelled  in  the  fplritual  court  for  words  which  Wonli  tmti. 
appeared  on  the  libel  to  be  fpoken  in  London  :  the  words  "^"^^^  whore 
were  (fpcaking  to  the  hufbanJ)  "  You  arc  a  cuckoldly  old  rogue,  Tafhm  of  Lt^ 
**  and  was  cuckold  by  a  porter/*     And  againft  a  prohibition  ^* 
Lut.  1039.  was  urged,  that  the  cuftom  of  London  extends  only 
to  the  word  ivhorgy  and  words  that  only  import  a  woman  to  be    f  472  1 
fo,  are  not  within  the  cuftom.     Sed  tot  a  curia  contra  \  for  prohi- 
bitions have  been  often  granted  where  the  words  are  tantamount ; 
Batchelor  v.   Dennisy  Evans  v.   Jones^  3  Anna^  Pafch.  l  Geo*  in 
-B.  /?.  Ki/hurn  v.  Podger.  And  in  the  principal  cafe  a  prohibition 
was  granted  (i). 


(1)  Fuie poft.  s^S*  555*  823,  HOC. 


Dominus  Rex  verf.  Caywood* 

TH  E  defendant  being  convi£led  upon  the  late  zQt  of  Par-  The ^gemunir^ 
liament  of  beine  the  proieclor  of  an  unlawful  undertakinc  5^*^'f  "L^^ 
to  carry  on  a  trade  to  the  North  Seas^  whereby  many  of  his  ma-  a  power  in  the 
jcfty's  fubjefts  had  been  defrauded  of  great  fums  of  money,  came  court  to  mode^ 
now  to  receive  the  judgment  of  the  court,  which  was  prayed  by  ^J.***^"^*" 
Mr»  Attorney  General  upon  the  ftatutc  of  pramunire ;  where-  6  Geo.  i.  c  ig. 
upon  the  counfel  for  the  defendant  argued,  that  the  late  ftatute  §•  ^>  '9« 
had  not  tied  up  the  hands  of  the  court  from  pronouncing  any        *^"'  '^- ^* 
milder*  fentence,  if  any  favourable  circumfiances  could  be  laid 
before  them,  but  had  left  a  difcretionary  power  in  the  court  to 
punifh,  as  (the  words  are)  for  a  common  nufance;  and  if  they 
thought  fit,  that  then  the  party  fhould  likewife  incur  any  of  tlie 
pains  and  penalties  ordained  by  the  ftatute  of  praemunire.     And 
if  it  (hould  be  taken  otherwife,  it  could  be  to  no  purpofe,  that 
the  firft  claufe  of  fining  for  a  common  nufance  was  inferted, 
when  the  judgment  of  pramutiire  alone  would  reach  every  thing 
that  the  party  could  have  to  anfwer  any  fine. 

To  this  it  was  anfwered  by  Mr.  Attorney  and  Solicitor,  that 
the  whole  judgment  in  a  pramunire  might  ftand,  and  yet  there 
might  ftill  be  fome  ufe  for  the  claufe  about  nufances,  where  part 
of  the  judgment  might  be  to  abate  the  nufance,  and  the  partv 
convifted  may  be  iikewife  fet  on  the  pillory  or  whipped,  which 
is  no  part  of  the  judgment  againft  one  convifted  upon  the  ftatute 
of  praemunire.  And  they  fuid  the  word  any  in  the  ftatute  was 
|he  fame  as  all ;  if  he  is  to  incur  any  of  the  pains  and  penalties, 
jhat  is  every  otie.  Adjourn 
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Fe/ch.  loGrs.  jldizir.'n.iiur,  A:ul  t^c  la  ft  day  of  the  term  the  Chief  Jufticc 
he  wia  fi  ita  5/.  j^clarcd  thc  opinion  of  ihe  court,  that  iliev  had  a  diicretionarf 

and  imrraoned  •     t '.     -i  .     r  r    t  *•  •  «-  • 

during    thc  pOWLl  tO  llliliCt  S..,  CI  Olli)'  iOiViC,  Ol  UiZ  pCliditlCS  OI  a  prJtmuiUTC. 

Kini^  picafuie. 

£  ^-j  ]  Don:'.nus  Rex  v.v/.  Mcndcz. 

A  UQi  ccmmit-  T  T  P  O  N  exhibiiiiip:  art!  jlcs  of  the  peace  againfl  thc  defcnd- 
ttd  before  the  1^  ant,  it  was  obJL'ctcd  by  Mr.  H^i.z.j,  that  thc  fail  whereon 
be*  a  ^niTibr  ^hc  profccutoT  gtouiids  his  apprjlicniiciis  of  danger  appeared  to 
articlcioithe  be  committed  before  thc  aci  of  grace,  and  pardoned  thereby  j 
5  ■*"•     .  and  thc  crime  by  that  bcir.c  ccnc,  it  mull  bcconi:dcrcd  as  never 

So  may  threats.    .  ,,'  *^i»/--ri  it 

done  ;  en. I  tfce  court  never  dc manes  lecunty  of  uic  peace  barely 
on  a  man's  fwearing  he  goes  in  danger  of  his  life,  without  laying 
fomc  facl  before  tlie  court,  that  it  may  appear  to  be  fucli  a  mrtuSg 
qui  caderc I^^JJit  in  cznf.atitcm  ilrurn. 

Scd per  curiam  :  Suppofc  it  was  threats  only,  would  not  they 
be  a  ground  for  articles,  tho*  they  arc  not  puni(iiable  ?  Though 
the  fact  is  pardoned,  yet  it  may  be  in  (lanced  for  an  inducement 
to  us  to  believe  the  defendant  a  dangerous  pcrfon.  Thc  dcfeud* 
aiit  entered  into  a  recogULjioiice  to  keep  die  peace. 


Edwards  vcrf.  Carter  ct  al*. 

Where  the  pre-  'TT^  ^'^  ^'  defendant  and  another  were  partners  in  thc  trade  of « 
ccfs  ib  igainft  J|^  brewLT,  aud  the  plaintiiT  fupplicd  them  with  malt,  fof 
TZi^ir^^n  ^'"^h  they  neglcding  to  pay,  thc  plaintiff  fued  out  a  bill  ol Mii- 
ami  one  oni>  ap-  defex^  and  arrcfled  Catier^  who  at  die  r<.turn  of  t]ie  writ  put  in 
p-.rj,  the  other  jj^jj  {jcforc  a  judijc  ;  but  thc  other  partner  could  never  1^  arrciled: 

:r.ull  be  out-  ,  't  ,    •      . -,-         •  1  •         '^  1  .  •  r      ^ 

J:i\c{l   b.fore     wliertupou  tha  plaintiii,  without  taking   any  nonce   of   tlic  pro- 

ih  rf  ca.i  be  any  cccdiiigs  upou  the  bill  (jf  Aliddlt'frXy  takes  out  an  original  againft 

jurthci- plotted- Jj^jI^  partners,  and    outlaws   them.     And  now    Strange  moved, 

that  the  outlawry  as  to  ilarter  migiit  be  revcrfed  at  the  plaintii}'*s 

txpence,  beciiufe  he  had  proceeded  to  outlawry  agaiait  one  liat 

was  prcunt  in  court, 

Upo"  the  motion  t^c  court  made  a  ru'c  to  flicw  caufe  ;  and 
faid  it  w;.:,  fncli  a  contciViju,  that  tlicy  orileied  an  attachment 
viji,  A  lid  irer.yf';  pro  ^'/at' coniiiig  to  fiicw  caufe  in  (i  (led,  tiiat 
the  otl.er  dtfeiui.iiu  not  aj>pc:?ring  upon  \s.c  bill  of  Midditfix^  it 
was  inipoiTihle  for  thc  pi.\iiriiiT  to  go  on  upon  it  with  any  cffetl  j 
and  ar»  10  taking  the  ciigii:;'.!  ;.gai.iil  both,  that  was  iiecefiV^ry, 
becauTc  it  was  a  je int  coi.tr.icl.  Sfd  fer  cur'unn^  Though  you 
could  not  proceed  on  the  bill  of  Midditf.::^  and  t]:ough  it  was 
necciFiry  to  join  thc  oliicr,  who  could  nut  be  aruftcd^  with  the 

I  defend* 
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defendant,  in  the  fame  original,  yet  you  could  not  go  on  to  out- 
lawry againft  him  :  you  fliould  have  outlawed  one  only,  and  then 
you  might  have  come  and  declared  upon  the  original,  that  Carter^ 
together  with  A.  B,  his  late  partner  ajjiimpferunt  fuper  fe ;  but  the 
proceeding  here  is  altogether  irregular,  becaufe  the  party  was  in 
court,  and  had  done  every  thing  in  his  power  to  put  the  plaintiff 
in  a  fair  way  of  recovering  his  debt :  he  could  not  appear  or  file 
bail  for  the  other  partner,  becaufe  an  aftion  would^  lie  ngainft 
him  for  doing  it  without  authority.  The  court  ordered  the 
outlawry  to  be  reverfed,  and  the  plaintiff  to  pay  cods,  on  the  de- 
fendant Carier^s  appearing  to  the  original,  and  difcharged  the  at- 
tachoient  part. 


Groenhoufe  verf.  Cleevcr. 

TH  E  defendant  being  in  cuftody  for  want  of  bail,  after  the  where  the  dc- 
fecond  term  moved  for  7i  fuperjedea^  for  want  of  the  plain-  ^^^^^^^  »  in 
tiff's  declaring,    which   was  oppofed   by   Mr.  Reeve  \  becaufe  ^"^^^f^^^j^^^^ 
though  no  declaration  had  been  delivered  to  the  turnkey  according  delivered  to  the 
to4f^5  ;r,  ^  i!f.  f.  21.  yet  there    had  been  one  left  in  the  J^[^^^  *J^^^"* 
ofBce  in  time,  and  this  he  faid  would  be  enough  to  prevent  the 
defendant's  difc\iarge,  though  he  could  not  be  obliged  to  plead 
to  it,  or  let  the  plaintiff  take  a  regular  judgment.     And  of  this 
opinion  was  the  fecondary,  who  in  formed  the  court,  that  ^ft/per* 
/ideas  is  never  granted,  till  the  clerk  of  the  declarations  has  certi- 
fied there  is  no  declaration  againit  him  in  the  office  ;  which  cer- 
tificate would  be  ufclefs,  if  the  delivery  of  a  declaration  into  the 
office  be  not  fufficient  to  prevent  a  difcharge  upon  common  bail. 
But  the  court  upon  confideraiion  granted  ^  fuperfedeas^  taking  the 
delivery  of  a  declaration  to  which  the  defendant  was  not  obliged 
to  plead,  and  on  which  the  plaintiff  could  not  fign  a  regular  judg- 
ment, to  kc  no  delivery  at  all* 


Domhius  Rex  verf,  Jones. 

AConvic\ion    of  forcible    entry  was   quaflied  for  the   old  Whrre  a  con- 
exception    of  mefuagium    five  tcnementum\  but   tlie    relli- ^*^^'""  ^*.**'"'^- 
tution  was  oppofed,  on  an  affidavit  that  the  party's  title  (which  qu^^"df*the 
was  by  feafe)  was  expired  fince  the  conviftion.     The  court  faid^  court  ».*y7  award 
thty  had  no  dlfcrotionary  power  in  tlie  cafe,  biit  were  bound  to  "'^*'^»*tiwi. 
award  rclliiution  on  i|uaihi;ig  the  conviclioa. 
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I)ommu8  Rex  verf*  Cleg. 

^XTyif''  A  N  order  of  baftardy  was  made  at  feffions,  (which  was  ad-- 
fttade  originally  ^/jL  niittcd  to  have  original  jurifdidiion  ( i)  and  Mr.  Denton  ob- 
«t  feigns  (m  it  jcftcd,  that  it  was  not  faid  the  defendant  was  ever  fummoned  or 
^m^sihouid  appeared,  and  natural  juftice  required  that  he  fhould  atleafthavc 
Bot  be  ret  out.  an  opportunity  to  defend  himfelf. 
%  Mod.  3.  S.  C. 

C.  J.  I  believe  thefe  orders  made  originally  at  feflions  are  very 
rare,  the  ufual  way  being  to  bring  the  matter  before  the  feffions 
byway  of  appeal   from  the  order  of  twojuftices.     Now  if  it 
fhould  be  taken,  that  theorderof  two  juftices  will  be  well  enough, 
without  their  (hewing  a  fummons  or  appearance ;  yet  I  think  this 
cafe  will  fall  under  a  very   different  confideration.     For   in  the 
other  cafe  the  party  has  an  opportunity  to  relieve  himfelf  by  ap- 
peal, whereas  upon  an  original  order  at  feflions  he  can  have  no 
opportunity  to  bring  the  matter  to  a  farther  examination  ;  fo  that 
it  is  but  a  lewd  woman's  going  behind  his  back  and  fwearing  a 
baftard  upon  him,  by  which  mestns  the  mod  innocent  man  in 
the  world  may  be  condemned.     In  the  cafe  of  the  ^een  v.  Simp- 
•  TO  MoA,  148.  fon^  *  it  was  long  debated,  whether  there  ought  not  to  have  been 
I  Veff!  (?af  7a6  *  pcrfonal  appearance  of  the  deer-ftealcr ;  at  laft  indeed  it  was 
di.  473.   *      *  determined,  that  a  fummons  was  fufficient,  but  it  was  never  of- 
Ollb,  z^z.  S.  C.  fered  to  be  Supported  upon  the  foot  of  not  fhewing  a  fummons. 
So  far  from  it,  that  exceptions  were  taken  to  the  manner  of  the 
fummons,  and  the  court  delivered  a  fpecial  opinion  as  to  them. 
jinie  44.     Lord  Raym,  1406* 

Eyre],  (ahfente  Powys).  It  not  appearing  this  order  was mad^ 
in  the  abfence  of  the  party,  I  think  we  muil  take  it  to  be  a  regu- 
lar proceeding.  And  fo  it  was  held  in  the  cafe  of  the  King  v, 
S.  C.  5  Mod.  Peckham^  Carth*  406.  The  court  faid,  where  a  fummons  was 
^^b.  439.  neceflary,  they  would  prefume  there  was  one,  unlcfs  the  contrary 
appeared ;  for  all  jurifdi£tions  are  prefumed  prima  facie  to  ad 
according  to  law  (a). 

Forte/cue  J.  It  is  certain,  that  natural  juftice  requires,  that  no 
man  (hall  be  condemned  without  notice ;  for  which  reafon  I 
think  the  order  will  be  good,  becaufe  it  does  not  appear  to  us  that 
he  had  no  notice  :  are  we  to  fuppofe  the  feflions  have  proceeded 
contrary  to  right  and  juilice,  and  that  too  in  a  cafe  where  they 


(i)  Decided  Rex  v.   Greaves ,         (z)  Ra  v.  FeuabUs,  peft.  63 1 • 
Dp//;.  632. 

b»ve 
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Iiave  undoubted  jurifdi£lion  ?  In  the  cafe  of  fervants  wages  the 
jurifdiflion  is  given  only  in  hufbandry,  and  yet  orders  have  been 
held  good,  where  it  did  not  appear  the  fervice  was  in  hufbandry ;  ^^'  ^^^** 
for  the  court  faid  they  would  intend  it  fo^  unlefs  die  contrary  ^p* 
peared.     Salk  442. 

C,  J.  I  do  not  fee  to  what  purpofe  we  excrcife  a  fuperintend-  f  47^  1 
ency  over  all  inferior  jurifdi£licns,  unlefs  it  be  to  intpcCt  their 
proeeedbgs,  and  fee  whether  they  are  rcgul;ir  or  not.  I  have 
often  heard  it  faid,  that  nothing  (hall  be  prefumed  one  way  or 
the  other  in  an  inferior  jurifdi£lion.  And  to  the  cafe  of  wages» 
it  was  always  wondered  at,  and  in  my  Lord  Parker's  time  it  waf 
actually  contradi£led  in  the  cafe  of  the  King  v.  Helling^  ante  8» 

Adjoumatur.  Trin.  12  Geo.  it  was  moved  ;and  confirmed  wjth^ 
put  oppofition. 


Pitt  verf.  Coney. 

H  £  plaintiiF  recovered  on  a  bottomree  bond,    and  die  Oo  ecr«i  4« 
defendant   brought  a  writ  of  error,  but  put  in  no  bail ;  J^J^/jJ^JlJ^ 
and  the  queftion  was  on  the  words  of  the  ftatute,  which  are^  there  nvft  i» 
bonds  for  the  payment  of  money  only.     Et  per  curiam^  The  contin-  W- 
gency  having  happened,  this  is  now  in  every  refpe£l  a  bond  for 
the   payment  of   A^oney  only,    and    therefore  there   muft  be 
bail  (I). 


( I )  Garrett  v.  Damfyy  Show,  ace.  PlJe  Defiordes  v,  Horftyy  pofi. 
16.  Comb.  105.  S.  C.  i?.  contra,  959.  Tbrale  V.  Vaugha99  foftf 
Scot  y.  Brace,  6  Mod.  38.     S^mb.     1190. 


Between  the  Paiiflies  of  Wookey  and  liintoa  Blewet* 

APerfon  fettled  at  Hinion  Blewet  had  an  ettate  defcended  to  Where  *  ^t/Um 
him  in  H^ookey^  whereupon  the  juftices  fend  him  thither  as  \^l^^^^^ 
to  the  place  of  his  laft  fettlement.  Et  per  curiam^  The  order  fcended  to  hin 
quafhed,  for  it  is  no  fettlement  nor  inhabitation,  though  if  he  |J»  ^'  ^*u*?**^ 
ihouldgo  thither  he  could  not  be  removed:  it  may  be  a  great  in-  thougMfhewJ 
jury  to  fend  him  away  from  a  good  trade  in  H.  to  perhaps  half  ap  there  he  wouW 
Acr^  of  land  wherein  he  has  but  a  term,  ^irrcroofcibic* 
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Between  the  Parlfhes  of  Landinaboe  and  Much  BircL 

Where  a  womta  A*N  R  D  E  R  for  removal  of  a  female  baftard  child  from  Lan^ 

t^j^^uft-  ^^  ^''"'^^^  ^^  "^^""'^  ^'''^''^  wherein  the  faft  is  dated  fpecially, 
moved  itomJ.  ^^t  Alary  Wells  had  been  lately  removed  from  the  parifh 
to  B,  and  pri.  of  Landirtabce  to  Much  Birch  aforefaid,  being  the  place  of  her 
If^and'^ITcrJ**  ^^S^l  fcttkmcnt  J  and  that  foon  after,  flic  of  her  on*'n  accord  did 
delivered,  the  fccfctly  fctum  to  thc  parifli  of  L.  from  which  flic  was  removed, 
fctticmcntof  the  and  has  btcn  there  fince  delivered  of  a  female  baftard  child, 
"  *"  •  which  at  thc  time  of  her  removal  flic  went  with :  and  thc  jufiiccs 
fend  thc  baflard  to  M.  thc  fettlement  of  the  mother. 

Fazakerlty  moved  to  quafli  the  order,  upon  thc  pcncnl 
ground,  that  a  baftard  is  ieulcd  at  the  pb.ce  of  its  birth.  Which 
was  oppofcJ  by  Strnvjic^  who  cited  Trin.  i  Geo,  betiveen  the  /a- 
rip^es  ofTottenhoc  and  Ntii'/j/i  Longville^  where  a  baflard  born  at 
A.  pending  an  illegal  order  of  removal,  was  fent  back  with  the 
mother  u;K)n  reverfal,  and  adjudged  that  the  baftard  fliould  fol- 
low the  fetrlomcnt  of  the  mother.  So  is  Sfl/it.  474.  532-  2  Bu//. 
349,  Et per  cunairiy  {ahfuntcQ,  ],)'  That  cafe  will  govern  this, 
and  therefore  the  order  muft  be  confirmed. 

N.  B.  T!iis  cafe  was  never  well  confidcred,  for  it  went  off 
without  any  debate,  upon  the  anfwer  given  by  thc  cafes 
which  1  cited,  and  v/hich  fcem  to  dlfiur  widely  from  thc 
prefcnt  cafe  ;  for  thofc  cafjs  were  all  aljudged  upon  th: 
apparent  fraud,  in  illegally  removing  a  woman  big  with 
child  of  a  baftard  ;  and  left  the  parifti  Ihould  take  advantage 
by  their  own  wrong ;  but  in  the  prefcnt  cafe,  it  is  ftatcd 
that  ftic  returned  of  her  own  accord,  wliich  makes  it  no 
more  than  the  common  cafe  of  a  baftard  born  in  thc  parity 
of  yl,  when  the  morhLr  is  fttlled  in  another  parlth;  which 
fettlement  of  the  mother  was  never  thou';ht  to  be  the  fet- 
tlement of  the  baftard.  And  1  do  not  fee  that  it  makes  any 
diirerencc,  that  ftie  returned  to  the  p;vriih  fro!n  whence  fr.e 
was  removed,  any  more  tiian  if  Ihc  Irad  ramWtd  into  any 
o:hcr  parilh  ( i ) . 


(i)  lUe  Rfx  V.  y^r.W,   2  Byt  apparent  fmuj.     For  if  a  badard 

by  Cfinjl   10.  //.   25.      Uiit  ilujc  be  b'-)fti   \-.  hile  the  mother  is  ii 

are  ether  eACCpiions  to  tl.t*  (;.jnL-.  pjil^n,   it  ib  iettlcd  in  her  pnrilh. 

ralrulc,  **  ihat  ;ibailar«i  !.<»  k'l  i'd  c^;...!'y     v.  .  li'-jiil^ofHC^    z    B^ilji* 

*•  where  born/'    Leiiac   Cuici  ei  jjjS.      Lj':':^    v.     :[ht;   CcK*:t/af 
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Hereffrd^    \   Sef.   Caf,   99.       So  Grey^  Caf,  of  Sett,  and  Rem.  4!. 

alfo  if  born  pending  an  order  of  Rex  v.  Icl ford^    i   Is  ff  C  /.    ;-. 

removal^    in    ihe    execution    of  In  all  wnuh  cafes  j.i;'.rc  •  ci  j:o 

which    the  parilh   removing  are  fraud  on  any  uCC. 
nfing  due  diligence. '  Kcx  v.  'Jane 


Elwood  verf.  Sir  Godfrey  Knell 


XXi 


vA 


ON  a  tcfcrcnce  to  the  mnftcr,  he  informed  the  courf,  t:,-:\t  ?.•:  : ...  3 
it.  was    necsfiary   one    Mr.    lioloech  lh()aK^  attend    ni-i  ;  ""^ :  '  ■ 
and  upon  this  the  court  was  moved  for  a  rule,  whlch^th?y  were  {hj.',  ..»T 
very  tender  of  granting  at  all,  but  at  lad  they  made  a  rule,  that 
he  fliould  flicw  caufe,  why  he  could  not  attend  the  mailer. 

Combes  verf.  Blackalh 

DEBT  upon  a  bond,  non  cjl  faBum  pleaded,  and  verdift  V/hsrc  tJj*  'c* 
and  judgment /r^  qiict^ .     I'o   a  fcire  facias  on  this  judg-  ^"-^^^^^  might 
mem  the  defendant  pleaded  bankruptcy,  and  that  the  caufc  of  balkrJpfcy  H 
a£lion   accrued  before :  and  on  the  trial  it  appeared,  the  bond  the  fir/t  adti  n# 
Was  given  before  the  bankruptcy,  but  the  judgment  \yas  after  :  .*^-?*^"£'^^^f^ 
and  the  Judge  who  tried  the  caufe   being  of  opinion  ?gi:inft  the  jud^mentT" 
defendant,  there  was  a  vcrdicft  for  the  plaintiff*.     And  nun-  in  an 
aAion  of  debt  upon  the  judgment,  Serjeant   Birch  mc.cci  that 
the  defendant  might  be  difchargcd  upon,  common  bail,  Lecaufe     [•  4^8  1 
the  bond,  which  was  the  foundation  of  the  demand,  was  before 
the  bankruptcy.     Sed  tton  allocatur.     For  per  curiam^  \Vc   can 
took  no   farther  b;]ckward   than  the  judgment,  and   therefore 
there  mud  be  baih 


Dominus  Rex  verf  Liflcra 

TH  E   defendant   married  the    Lady   kaivlirfn^  and  tliey  i^ower  of  th*  ^ 
difagrecing,  a  deed  of  fcparation  was  execiTtcd,  whereby  l^viS^^n^  *^^^  ^** 
tome  part  of  her  fortune  was  made  over  ro  him,  and  tlicrcft  fet-  8Mod.2i.S.C. 
tied  for  her  fcparate  maintenance.     In  purfuance  of  this  agree- 
ment  they  lived  feparately  for  fome  time,  till  Mr.  Lifer  thought 
fit  to  feize  on  her,  as  Ihe  came  out  of  church,  and  hurried  her 
away  to  a  remote  place,  where  he  kept  her  under  a  guard,  till  h.cr 
telatiorls  found   her  oiit,  and  brought   a  habeas  czrttts^  by  virtue 
of  which  (he  came  before  the   court.     And    all  tiiis  matter  ap- 
pearing, and  that  he  declared  he  took  her  into  his  power,  in  or- 
der to  prevail  with  her  to  part  with  fome  of  her  ftrparate  main- 
tenance ;  the  Chief  Jullice  declared,  and  all  tlie  reft  agrcfid,  that 
"where  the  wife  will  make  an  undue  ufe  of  her  liberty,  either  by 
Vol.  L  L  1  fquauJeiing 
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fquandcring  away  the  hufband's  eftate,  or  going  into  lewd  com- 
pany ;  it  is  lawful  for  the  hufDand,  in  order  to  prefenre  his  ho- 
nour and  eftate,  to  lay  fuch  a  wife  under  a  reftraint.  But  where 
notliin^  of  that  appears,  he  cannot  juftifv  the  depriving  her  of 
her  liberty :  that  there  was  no  colour  for  what  he  did  in  this  cafe, 
there  being  a  feparation  by  confent.  And  therefore  they  dif- 
charged  the  Lady  from  her  confinement,  and  being  defired  to 
bind  the  huft)and  from  attempting  the  like  for  the  future,  they 
refufed  to  do  that ;  but  however  intimated  to  him  that  they 
fliould  bear  a  heavy  hand  over  him,  if  he  a£ted  contrary  to  the 
declared  opinion  of  the  court  ( i  )• 


(l)  Rix  V.  Mofy  MeaJ^  i  Burr.  542. 

Smallwood  verf.  Vernon. 

The  charte       /^  AS E  by  original  in  5.  R.  and  declares  againft  the  defend- 
agakift  the  in-     v>4  ^"^  ^  indorfor  of  a  promifTory  note,   and   after   fetting 
\^-aV^^     out  the  note  and  indorfemcnt,  he  goes  on,  that  xirtute  inde  thk 
mram^of  thtinl  defendant  became  chargeable  with  the  payment  of  the  money 
dorfement,        fecutidum  tenorem  of  the  indorfemcnt.     The  defendant  upon  grw 
drawer  ^undum  ^^  ^^  original,  picads  in  abatement,  that  the  charge  againft  him 
taurm  h'dUt.      ought  to  be  according  to  th«  tenour  of  the  note,  and  not  of  the 
indorfemcnt.     And  Strange  pro  def.  infifted  that  it  might  be, 
that  the  indorfemcnt  appointed  the  money  to  be  paid  at  a  differ- 
ent time  from  what  is  mentioned  in  the  note ;  which  are  terms 
that  the  indorfor  cannot  lay  upon  the  party  who  made  the  note. 
r  ^*-Q  "J    Suppofe  the  note  be  payable  i  May^  furely  the  party  to  whom  it 
is  given  cannot  fay,  I  appoint  the  contents  of  this  note  to  be  paid 
to  y.  S.  upon  I  April.     Or  if  he  (hould,  yet  the  other  will  not 
be  bound  to  pay  it  till  Ma^.     And  if  he  is  charged  according  to 
tlie  terms  of  the  indorfemcnt,  his  only  remedy  muft  be,  to  tra- 
verfe  the  being  charged  otherwife  than  according  to  the  tenour 
of  the  note.     And  as  to  the  obje£lion,  that  in  counts  upon  pro- 
miflbry  notes  there  is  no  occafion  to  lay  any  exprefs  ajfinnpjit^ 
and  therefore  the  whole  may  be  rejected-,  he  anfwered,  that 
where  the  pleader  docs  not  rely  upon  the  firll  part  of  the  cafe  he 
makes,  but  goes  on  further  and  allcdges  other  matter,  he  by 
that  gives  the  other  fide  an  opportunity  of  traverfing  the  laft  mat- 
ter  J  as  Littw.  108. 

Sedptr  curiam f  There  is  no  occafion  to  pray  in  aid  of  that 
objeftion  here,  where  the  a£lion  is  againft  the  indorfor ;  it  is 
true  hf  cannot  lay  a  charge  upon  the  giver  of  the  note  in  a  man- 
ner difierent  from  the  terms  of  it  i  but  he  may  charge  liimfclf  if 

3  he 
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he  pleafes,  for  every  indorfemcnt  Is  the  fame  as  making  a  new 
note ;  and  if  the  note  be  payable  I  May^  and  the  indorfement 
appoints  it  to  be  i  Aprils  as  to  the  indorfor  this  is  a  promiflbry 
note  payable  i  April.  If  this  was  an  aftion  againft  the  giver  of 
the  note,  there  might  be  more  in  the  obje£liou.  Refpotides  oujlir 
agard. 


Prefton  verf.  Lingen* 

IN  ejeftment  on  the  demife  of  Lord  Comng/hy^  the  plaintiffTrial at bar» 
moved  on  the  common  aflBdavit  of  value,  for  a  trial  at  bar,  ]|M^7,f  *"'"* 
which  was  oppofed  by  the  defendants  on  another  affidavit,  that  s  Mod*  acS.C. 
they  feverally  held  but  fmall  parcels  of  lands  by  different  titles : 
and  this  is  putting  it  in  the  power  of  the  plaintiff,  by  joining  fe- 
veral  together,  to  bring  the  owner  of  but  5  /.  per  ann.  to  the  bar. 
Sed  per  curiam^  There  mud  be  a  trial  at  bar,  for  if  the  plaintiff 
makes  but  one  title  to  the  whole,  he  has  a  right  to  join  them  all 
together.     It  was  moved  that  the  leflbr,  having  privilege,  might 
name  a  good  plaintiff  to  be  liable  to  cofts  *,  but  the  court  denied 
it  with  fome  refentment,  faying  it  had  been  often  attempted,  and 
as  often  refufed. 


(1)  Vide  lArd  ConingJby%  cafe,  poft.  548. 


Anonymous. 

ON  a  motion  for  an  attachment,  the  Chief  Juftice  declared,  Sheriflrennot 
that  all  the  Judges  (on  confideration)  had  refolved,  that  the  take  Jbril  on  «« 
flieriff  could  not  take  bail  on  an  attachment,  but  a  Judge  at  his  ^'^^^      * 
Chamber  might  (i). 

Mich.  1 3  Geo.  Rex  v.  Bentley.     Refplvcd  accordingly. 


(1)   Field  V.   Workbwje^    Com.  ut  fupra.     Burton  v.   Law,    Style 

264..  ace.  Cit.  Barnes  64.  Rex  v.  234,  iL   212.     Lawfin  v.  Had» 

Daws,  Salk.   608.     1  Ld.  Rajm,  dock^    2  Fent.  237.     IVaddington 

jzz,  contra.    But  this  is  meant  of  v.   Fitch,    Barnes   64.      Ley    v. 

aa  attachment  for  a  contempt,  for  Ellis,  2  Black,  955.     Anon,  Free. 

where  it  ifTues  merely  as  a  pro-  in  Chan,  331.     GilS.  Eq,  Rep.  84. 

cefs  to  compel   the  party's  ap-  S.  C.     Bland  y,  Richard,  %  Leon. 

pearance,    the   fheriff  may   take  208.  contra. 
bail,      nde  Field  v.  fTorkhou/e, 
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Cary  w//.  Wcbftcr. 
At  Guildhall  coram  Pratt  C.  J. 

ivti»re  money  ii  'HT^  H  E  defendant  was  a  clerk  o£  the  Souih^Sea  companyi  ind 

paid  to  the  icr-       X     took  in  the  payments  on  tlie  third  fubfcription  :  the  plain- 

mi"an7nf  >  *^it       ^*^  P'*"'^  ^^"^  ^°°  ^*  ^"^  '^*  '^X  '^^^'^akc  ncvcr  entered  it  in  the  book, 

the  party  his  his  but  liowevcr  paid  it  over  to  the  company.     And  the  Chief  Juflice 

ih'^mill'''^''^*    ruled,  that  no  aaion  would  lie  againft  him  ( I ).      That  if  he  had 

orfvjrvatnt  at       not  paid  it  ovcr,  the  plaintiff  would  have  had  his  option,  cither  to 

eiediion.  charge  him  or  the  company  •,  as  in  the  common  cafe   of  payment 

B^if^t/{iti,i    ^o  ^  goWfmith^s  fervant,  who  does  not  carry  it  to  the  account  of 

Colli.  Rtp.  4S6.  hismafter,  the  party  has  an  election  to  goagair.fl  cither:  he  out 

charge  the  fcrvant,  becaufe  till  the  money  is  paid  over  ilic  ferrant 

receives  it  tolas  ufc  ^  or  he  may  pafs  by  die  fcrvant  and  make  hb 

demand  upon  the  mader,  becaufe  the  payment   to  the  fcrvant  is 

made  in  confidence  of  the  credit  given  him  by  the  niaftcr  (a). 

(i)  PimJ V,  Ufit/frKooJ,  2  Lti,  the   fcrvant  is   founded   apon  i 

^inw.    1 2 10.     SaMtr    v.    Ei/ins,  tort.     Perkins  v.  Hm^bti^   I  Wilf. 

4    y?-M-.     1984.       Jrhlibnad    v.  328. 

Biocijhank,    a-vp.  69.      HJl  V.  {%)  Vidt  Miod  \.  Hommdy^n 

OinifbfU,  ih.  205.      13ul  it   Terms  505* 
•thcrwife  when  the  adion  agsinlk 

Atwood  verf,  Dcnf, 
It!  Middlefex  coram  Pratt  C.  J0 

The  farty  who     T^  H  E  plaintiff  Called  a  witnefs,  who  was  fet  afide  upon  ai 

f»*f  m'j    ^r  "  e:Cccption' taken  by  the  defendant.     But  afterwards  the  de- 

Uiai  .uLv^rJi.  fc-.Klanthimklr' thouL^ht  fit  to  call  him,  and  then  the  plaintiff  op- 

polVvl  his  bcinjj  exa::iincd.     Dut  the  Clvicf  Juftice  ordered  him  xo 

bo  fworn,  fnr  he  is  a  -^ooA  (n:  y  a  bctrcr  witnefs )^r  the  dcfciiii- 

m\y  diou^Ii  he  i^  not  io  be  aumirtcd  againft  him. 

Ditkenfcn  ct  u\'  tvrA  Davis.     IbiJ< 

.1-  /  ^T^  R  ES  P  A  S  S  by  hi.f:).u!d  and  wife,  for  an  afla^ilt  on  tlic 
r^.j  ''  -i  v.ifc,  and  c:i  N\:  gui-ry  riie  drfendant  would  have  given 
h.  »j:*-      inexidcntv,  ir.ai  rI\o  man  li.ul::  i'.'r.r.cr  wife  ftill  livinT,  and  then 


In 


n  .if 


the  lickrr.^n;  i,*\\u\  not  h;;  i^^i'*;  ^*f  •^''*^-  *  beating  for  XvhichtJiC 
pViijuiff  v»  .»>  i..:i;K  vi  to  i!;im.i-cs ;  r.'ad  Xc:  guilty  docs  net  go  barely 
to  iiv  1  di*l  rot  lint  this  wc.'..:r.,  hit  I  did  not  beat  the  plaintiff's 
,;.*,""  '    ~      wiu*.     SfJ  fif  /'/  ..V  C  J.   1  wiUi  ;id\o;"  a.iow  it:  you  might  have 
l^:;    J.  N  P.  I  "  pkailcdl 


Ui*  ;  i  . 

III.    •■.!, 


5£,I.C- 
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pleaded  this  in  abatement,  and  then  they  would  have  had  an  op- 
portunity to  meet  you  upon  that  queftion  ;  whereas  if  I  was  to 
let  you  into  it  now,  the  honeilcll  couple  in  the  world  may  be 
branded  for  adulterers. 


Moody  %er/.  Thurflon,  £481] 

At  nifi  prius  in  Middlefcx  coram  Pratt  C  y. 

BY  the  act  for  dating  the  debts  of  the  army,  the  commiffion-  Aa  of  the  Com- 
ers have  power  to  call  the  officers  and  agents  before  them,  miffioncft  for 
and  if  it  appears  there  is  any  money  due  from  one  to  the  other,  ^?""6  ^*^«  **«'»" 

,  ,y.r  ,      ^  .  '  .-  J  ,  '  ot  the  army, 

the  commilhoners  are  to  give  the  party  a  certmcatc,  and  he  may  candufivccvi.. 
maintain  an  adion  for  the  money  as  upon  a  dated  account.    The  <icnce. 
plaintiff  now  produced  his  certificate  ;  and  the  defendant  ofFvired  ^  ^ 

in  evidence  his  accounts,  by  which  he  faid  it  would  appear,  he 
had  at  that  time  no  money  in  his  hands :  and  befides,  the  com- 
miffioners  had  never  heard  him,  but  on  the  firft  fummon«?  made 
the  certificate,  and  refufcd  to  give  him  time  to  produce  his  ac- 
counts. But  the  Chief  Juftice  would  not  let  him  into  this  cvi-  tJUfiqvrfr  on  « 
ilenccy  being  of  opinion,  that  the  certificate  was  conclufive.  uiaUUcy'^wwtr 

ail  ot  the  fixoe 
0|unun. 

Dominus  Rex  verf.  Gray. 


At  the  Old  Bailey. 


ON E  of  the  fervants  in  the  houfc  opened  his  lady's  chamber  Buigltry. 
door  (which  was  faftened  with  a  brafs  bolt)  with  dclign  to 
commit  a  rape  :  and  C.  J.  King  ruled  it  to  be   burglary,  and  the  '^jl^'^  p 'c  ^' 
defcnJant  was  couvidlcd,  and  tranlportcd.  553* 

1  Hawk.  c.  38. 
fca.  9.  16a.     H«tC.  sro.  33,   X  n,  10  2d  tJ. 

Domlnus  Rex  verf.  Vincent  et  al*.      Ibid. 

INdiclment  for  forging  a  will  relating  to  perfonal  eftate  ;  and  on  A  will  Mating 
the  trial  a  forgery  was  proved,  but  the  defendants  producing  toprrrfonalrfl.it* 
a  probate,  that  was  held    to  be  concufive  evidence  in  fupport  of  bc'tWgcXVt.tl^ 

the  will  {  I  ).  prcbnre  gia.i.- 

I  ■  I  ■«■     11        ■    I         .  .»,  .  ,11     ,lHii   ■      ■  I  II 

(1)  Fidt  Da  Cofla  v.  Hlla  Real^fojl,  961.  and  the  cafes  Acre  cited. 

L13 
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Dominus  Rex  verj.  Burton.      Ibid. 

Manflauehter.     '  1"^  H  E  defendant  came  to  town  in  a  chalfe,  and  before  he 
Foft.  a62.  A      got   out    of  it  he   fired  las  piftols,    which   by   accident 

Kcl.  40.  killed  a  woman ;  and  King  C.  J.  de  C.  B.   ruled  it  to  be  but 

nranflaughtcr. 

£  482  ]  Stat  ford  vcrf.  Ncale. 

Paf.  3  Geo.  rot*  183. 

yiu  '  TT  R  R  O  R  on  an  attachment  fur  prohibition^  wherein  the 
the  contempt  is  Pv  plaintifF  cleclarcs,  that  by  the  laws  of  Ireland  no  tithes  ought 
bui  form,  and  to  be  paid  twicc  in  one  year,  or  for  cattle  fed  with  hay  whereof 
^tgii?aSy  v«.  ^^'^cs  have  been  paid,  or  for  ftubbic,  l^c.  That  he  was  fciied  of 
dia  about  it.  Certain  lands  for  which  he  had  paid  tithes,  and  yet  the  defendant 
.  The  quantity  libelled  againft  liim,  as  being  re£lor,  and  intitled  to  two  thirds  of 
rfca  m.»y  htt^o  ^hc  tithcs  of  certain  bullocks  and  horfes  depaftured  upon  the  land^ 
intire  parts  for  which  titlics  had  been  paid  as  aforefaid  5  and  that  he  was  pro- 
thkd^o'r  fourths  ^^^^"^S  againft  him,  though  he  had  alledged  all  this  in  hisdc«> 
Though  the    '  fence. 

prayer  of  the 

fanL^not" men.  '^'^^  defendant  as  to  the  contempt  pleads  Not  guilty,  upon 
tjoned  in  the  which  iJue  is  joined  ;  and  for  a  confultation,  that  as  to  two  in- 
libel,  yet  there  tire  parts  of  the  tithes  of  the  agiftment  of  thofe  lands  he  is  intitkd 
nl'awjrd  o?a**  to  them  as  rc6^or,  and  therefore  libelled  5  and  travcrfcs,  that  for 
confulution,  for  all  the  time  aforefaid  the  cattle  were  fed  with  hay  for  which  tithes 
the'nbei*'  **^"  ^^^^  ^^^"  V^^^"*  ^"^  ®"^y  ^"  meadows  that  had  been  tithed  :  upon 
8  Mod.  1.  Fort,  which  iflue  is  joined  and  found  with  the  defendant  in  the  words 
350.  s.c.         of  the  traverfe  :  on  this  the  King's  Bench  in  Ireland  award  a  con- 

fultation,  upon  which  error  is  brought,  and  the  general  errors 

affigned* 

Mr.  Solicitor  General  pro  querente  in  errore  took  fevcral  ex- 
ceptions. 

1.  That  the  traverfe  to  the  merits  of  the  fuggcftion  was  imma- 
terial, for  it  ought  to  have  been  to  the  rcfufal  of  the  plea,  which 
is  the  foundation  of  fending  the  prohibition,  and  it  is  n«t  any 
want  of  jurifdidion.  2  Co,  45.  a.  Cro.  El.  51 1.  The  Judge 
below  might  have  tried  whether  die  beafls  were  fed  with  hay  of 
which  tithes  had  been  paid. 

2.  If  the  matter  was  properly  travcrfabic,  yet  the  traverfe  is 
too  narrow  \  for  it  is,  tliat  during  all  the  time  they  were  not  fo 

fed 
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fed,  and  fo  is  the  vcrdift,  whereas  tlicy  (hould  have  anfwcrcd  to 
every  part  of  the  time,     a  Town/.  Jud.  1 74.     F.  N.  B.  54. 

3.  The  traverfe  is  a  negative  pregnant,  that  the  beads  were 
not  fed  with  hay  that  had  paid  tithes  and  only  in  meadows  which 
had  been  tithed  that  year ;  all  in  the  conjunctive,  whereas  thefe 
being  feveral  matters  ought  to  been  feparately  traverfed.  i  Roll. 
^^r.  640. //•  12,  139  14.  Telv*%6.  It  amounts  only  to  faying 
both  fafts  are  not  true,  but  yet  one  of  them  may.  A  negative  r  ^83  1 
pregnant  is  a  denial  with  an  iniinuation  of  another  affirmative,  as 
ne  dona  fas  per  le fait  implies  d,  parol  gift.  Cro.  Jac.  505,  560, 
And  this  exception  goes  likewife  to  the  verdidt,  for  that  finds  both 
the  fame  way  ;  when  if  one  was  true,  the  plaintiff  will  be  ex- 
cufed.  12  £•  4.  6.  Bro.  IJfue  39.  And  the  difii:rence  lies  be- 
tween the  affirmative  and  negative  propofition* 

4*  There  is  no  verdi£I:  as  to  the  iffiie  upon  the  contempt,  which 
is  a  difcontinuance.  i  Roll.  Ahr.  80 1.  pU  4.  Z02.pL  7.  And 
it  is  not  barely  an  impcrfe£l  veidi£l.  3  Lev.  55.  Trefpafs  for  2 
coat  and  mantle,  and  a  fpecial  verdi£t  as  to  one,  and  none  as  to 
the  other  j  held  ill.  Co.  Ent.  459.  the  precedent  is  with  the  ob- 
jection. 

5.  The  defendant  in  his  plea  does  not  go  for  a  confultation  as 
to  every  thing  in  the  libel ;  whereas  the  confultation  is  awarded 
generally  for  the  whole.  i  Book  of  Judg.  97.  AJh.  376. 
7,  Town/.  Judg.  107,  172,  173,  174.  Vid.  61.  5  Co.  66. 
yejriej^s  cafe. 

6.  After  the  judgment  quod  nil  capiat  per  Ullam^  there  is  no  eat 
inde fine  die.  I  Rail.  Abr.  771,  772.  pi.  26.  Cro.  Jac.  439. 
1  Keb.  488.     I  Book  ofjud.  102. 

7.  The  quantity  demanded  in  the  plea  is  uncertain,  being  for 
two  intire  parts,  but  does  not  fay  whether  tliirds  or  tenths.  Now 
that  ought  to  be  certain,  for  the  plea  is  in  nature  of  a  count,  be- 
ing a  fuit  for  a  confultation. 

Ckejhyre  Serjeant  contra,  i.  We  have  followed  the  words  of 
the  allegation,  as  to  the  refufal  of  the  plea.  2  Co.  45.  fays,  it  is 
but  form,  and  not  traverfable. 

2.  I  did  not  hear  the  anfwer. 

3.  The.  traverfe  is  in  his  own  words,  and  we  could  not  divide 
them  by  feveral  travcxfes. 

L  1  4  4.  In 
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4.  In  the  cafe  of  trefpafs  there  never  is  any  verdicl  as  to  the  vi 
ft  armisn  i  //.  7.  19.  Salk,  346.  And  in  the  cafe  cf  Sumner 
V.  Aclon  in  Scaccario  I  took  this  very  exception  in  trefpafs,  and 
it  was  over-niled  ^  and  yet  that  is  in  a  point  material,  bccaufe  tho 
King  is  intitled  to  his  fine  of  6  /.  8  J. 

5.  The  general  award  of  a  confultation  can  only  go  to  what  is 
povered  by  the  plea.  • 

r  484  ]  ^'  ^^  hide  fine  die  would  not  be  proper,  bccaufe  there  maybe 

another  prohibition.     Nor  is  it  ueccfiary  here,  where  the  plain- 
tiff claims  nothing. 

7.  The  incertainty  in  the  quantity  is  nothing  in  the  temporal 
courts  :  their  proceedings  below  are  more  loofe  than  ours  \  they 
Jibcl  for  word3  tt  eisftmir  :  for  fucli  a  fum  of  money,  out  eo  cif 
flier.  2  Lev,  193,  2  Roll.  Abr,  298.  2  Lev.  173,  i  Mod. 
182.  Fine  for  two  parts  of  a  manor,  i  Leon.  115.  And  13 
Co,  58.  explains  it  that  two  parts  arc  two  thiids,  three  parts 
ihree  fourths,  1^l\ 

Mr.  Solichcr  Getieral,  The  cafe  of  trefpafs  is  different,  for 
there  finding  the  jullification  is  a  denial  of  the  force,  but  here  ik 
Verdici:  upon  the  merits  is  no  denial  of  the  contempt* 

C.  J.  The  incertainty  of  the  demand  in  their  proceedings  is  no 
objeclion  in  a  cafe  within  their  jurifdiftion,  as  to  which  their  law 
is  the  rule.  The  refufal  of  the  plea  need  not  be  traverfcd ;  the 
material  point  being,  whether  tithes  are  payable  or  not.  I  think 
the  traverfe  good,  in  denying  it  as  the  plaintiff  alleges  it,  but 
there  does  fecm  tq  b^  a  vUlferenc^  betweeu  the  c^fc  of  ^  trefpad 
^nd  the  contempt. 

Eyre  J.  In  demurrers  the  contempt  is  never  anfwered,  forthat 
is  but  form,  and  of  a  modern  introiiudlion,  it  being  the  courfe 
before  Quc>:n  -p//:r.//^^//ys  time  to  (uq  out  d/c: re  facias  qtmre  uon 
fieret  breve  dc  confuUntiznc,  Co.  Fjit.  452.  1  Co.  46.  AtckbiJhop*s 
fnfi'^  h.iii  no  cat  indt-fine  die  \  nor  can  it  be  neccilary,  becaufc  indi 
would  ivi'tr  to  the  contempt,  and  that  is  only  matter  of  form. 

Fortefcue  J.  I  think  the  inccrta\ncy  is  no  objection,  and  as  to 
jht  contempt  it  is  but  form,  ?.nd  the  jury  is  n^ver  charged  with  it. 

Adjoin-nntur.     And  tliio  term 

R^CDC  pro  rrr.rifi'e  :;i  crroj-e^  waivi:ipr  all  the  exceptions  which 
pn  the  formti  iir;;i.mcnr  ti.c  c()i\rt  inclined  lui^i  nothing  in  ihcm, 
Ricntioiied  only  three,  which  he  infilled  on, 

I.  The 
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t.  The  praying  a  confultation  for  two  integral  parts,  without 
^illinguifliing  whether  thirds,  fourths,  l^c. 

2.  The  plea  extends  to  lands  not  mentioned  in  the  libel,  fo  • 
the  award  of  a  confultation  //;  hoc  parte  goes  to  the  whole  ;  and  a 
confultation  cannot  be  granted  for  a  matter  not  in  fuit  below. 

3.  But  the  objeftion  he  principally  relied  upon  was,  that  there     [  48^  J 
was  no  verdici  as  to  the  iflue  joined  upon  the  contempt.     It  muft 

be  agreed,  that  if  the  verdi£l  does  not  go  to  all  the  material  points 
put  in  iffue,  it  will  be  error,  3  Lev,  39,  55.  (which  the  court- 
agreed)  then  the  nature  of  this  contt:mpt  is  to  be  confidered.  In 
a  prohibition  both  parties  are  a£tors,  the  plaintiff  for  damages, 
and  the  defendant  for  a  confulution,  and  no  body  can  fay  but  the 
proceeding  after  a  prohibition  is  a  damage,  an  injury  to  the  plain- 
tiff. I  Cro,  559.  I  Joft.  447.  2  RolL  Abr.  516,  575.  And 
therefore  in  i  ^///.  348,  350,  362.  2  Jon,  128.  a  judgment 
was  reverfed  for  want  of  alleging  a  venue  where  the  proceeding, 
was,  and  Jones  cites  two  precedents,  Pafch.  3  Car.  2.  and  Pafcbm 
%%  Car.  2. 

Pengelly  Serjeant  contra.  When  two  parts  are  demanded,  it 
cannotbeunderllood  othcrwife,  than  that  one  only  remains.  It 
js  allowed  in  ejedlment,  i  Leon,  115.  i  Mod.  182.  13  Co. 
58,  59.  In  fints  and  Jormedons. 

2.  The  confultation  can  go  only  to  what  lands  arc  comprized 
in  the  libel,  and  therefore  in  hac  parte  is  confined  to  that ;  or  if  it 
fhould  go  farther,  yet  as  it  can  jjlve  no  new  authority  to  the  court 
below,  it  fignifies  nothing.     Hob,  119. 

3.  As  to  the  contempt,  every  body  knows  it  is  but  form,  ar  J 
Jike  the  cafe  of  the  v't  et  armis  in  trcfpais.  i  Sauml,  81.  Par/. 
Qif,  201.  where  the  caule  is  determined  on  a  demurrer,  there 
jiever  was  any  inftp.nce  of  inquiring  into  the  contempt,  i  Tcwnf. 
Jud.  loi,  102,  103,  105,  ic6.  Rdjl,  491.  I  &aund.  140, 
J 47.  Co,  Pint,  456.  rt.  457.  b.  467.  a.  Lutiv.  1 072,  IO43, 
1052.      2  Toivnf,  Jitd,  172.     2  Co,  43.      Cro.  Eliz.  512. 

Chief  Jiiftice.    The  general  rule  laid  down  is  certainly  right ;  ^  Com.  Dig. 
that  it  will  be  error,  if  the  verdidi:  does  not  go  to  all  the  material  ^»t.  Plcadrr, 
parts  of  the  iiruc  :  and  therefore  the  qucftion  is  truly  dated,  whe-  ^'^'  '*'  '^'^ 
thcr  this  be  material  or  not.     Now  as   to  that,  confider  what  is 
the  defi^n  of  the  party's  declaring  in  prohibition  ;  it  is  only  to  fee 
whether  the  court  below  ou;;ht  to  pr  >cecd  fartlicr,  and  not  whe- 
ther they  have  proceeded  ;  for   that  is  a  matter  alleged  for  form 
fake,  that  tiicrc  may  be  a  demand  of  damages,  to  give  it  the  re- 

quifites 
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quiiltcs  of  a  fuit  in  law ;  but  in  fad  we  all  know  it  is  a  fi£):ion, 
for  they  never  proceed  after  the  firft  motion,  and  we  muft  take 
notice  of  the  courfe  of  proceeding :  befides  if  this  exception 
fliould  prevail,  it  will  avoid  almoft  every  judgment  in  prohibition. 
As  to  the  other  two  obje£lions,  I  think  there  is  one  anfwer  for 
r  486  1  both  ;  that  upon  the  whole  it  appears,  the  court  below  ought  to 
proceed  upon  the  libel,  and  the  confultation  doth  net  enlarge  their 
jurifdi£tion.     Powys  Juftice  accord. 

Eyre  Juftice.  The  only  point  in  prohibition  is,  whether  the 
court  below  ihall  be  admitted  to  proceed.  Formerly  this  was 
determined  by  a  yi/'/r^iriVi/  quare  nonfieret  hreve  dt  confultatmt^ 
and  then  it  lay  upon  the  inferior  court  to  (hew  they  had  a  jurif- 
diftion.  But  in  eafe  of  them  this  method  of  declaring  was  intro- 
duced, and  that  puts  the  plaintiff  to  (hew,  that  the  court  below 
has  noc  a  jurifdiAion. 

The  confultation  does  not  depend  on  the  prayer  of  the  plei, 
but  upon  the  libel,  and  is  only  giving  them  a  power  to  proceed 
upon  the  libel,  without  any  regard  to  the  pleadings  upon  the  de- 
claration.  As  to  the  contempt,  it  is  merely  (i£titious,  for  does 
any  body  think  we  would  not  punilh  the  Judge  if  he  (hould  pro- 
ceed ?  The  cafe  where  no  venue  was  alleged  is  widely  difiercnt, 
for  there  the  point  was  tried  ;  and  if  they  do  try  it,  no  doubt  it 
muft  be  in  the  fame  manner  as  all  other  iflues  are  tried* 

Fcrtefcue  Juftice.  I  do  not  think  duos  partes  are  two  thirds, 
they  may  as  well  be  fifths*  But  the  true  anfwer  is,  that  the  libel 
is  two  thirds.  And  it  matters  not  what  the  party  prays  in  his 
plea.  In  Co.  Ent.  there  is  a  precedent,  where  the  judgment  is 
quod  fiat  confultatio^  and  that  the  Judge  (hall  proceed  in  ifla  cauja. 
The  fame  anfwer  ferves  for  the  fupemumerary  lands.  As  to  the 
contempt,  I  concur  with  the  reft,  for  fmce  the  precedents  arc 
both  ways,  we  muft  adhere  to  them  which  tend  to  fupport  the 
judgment.     The  judgment  airirmcd. 
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PON  Not  guilty  in  ejeAmentfor  copyhold  lands  in  MlJU  A  copyholders 
dlefexy  a  cafe  was  made  at  nifi  prius  for  the  opinion  of  the  ^jj.  **TJ* 


That  Hugh  Hunty  being  feifed  in  fee  of  the  prcmiflcs  in 
qucftion,  married  Jane  the  widow  and  rcli£l  of  John  Triggs  the 
Icfflbrof  theplaintift**s  great  uncle.  That  after  the  marriage  Hugh 
Hunt  furrendcred  the  premiflcs  to  the  ufc  of  his  will,  and  after- 
wards devifed  the  fame  to  Jane  his  wife  and  her  heirs,  and  died 
without  ifTuc  by  her ;  after  whofe  death  Jane  was  admitted  and 
likcwife  farrendered  to  the  ufe  of  her  will,  and  devifed  the  fame 
to  Jane  Day  her  daughter  and  heir  by  her  firft  hufband  John 
Triggs^  and  to  her  heirs  for  ever,  and  foon  after  died.  That 
Jane  Day  before  admittance  made  her  will,  and  thereby  gave  the 
premifles  to  the  defendant  in  tJie  words  following  5  **  Item  I  give 
**  and  bequeath  all  my  freehold  and  alfo  all  my  copyhold  edatc, 
•*  ^chich  I  intend  to  Jtirrender  to  the  uje  of  this  my  witU  lying  in 
'*  Edmington  in  the  county  of  Middlefexy  unto  my  coufin  STAo- 
**  mas  Triggs  (the  defendant)  for  and  during  the  term  of  his  na- 
'*  tural  life,  with  remainder  over.**  That  after  making  tlie  will, 
and  before  any  court  day,  Jane  the  devifor  died,  having  never 
furrciidercd  to  the  ufc  of  her  will ;  but  the  defendant  who  is  the 
dcvifcc  is  noiwithftanding  admitted  under  the  devife. 

The  le(hjr  of  the  plaintiff  claims  the  lands  as  couGn  and  heir 
of  Jane  Day^  [viz.)  as  grandfon  and  heir  of  Thomas  Triggs^  el- 
der 


heir,  who  dies 
beibrt  admit- 
tance: the 
lands   remain 
defcendible  to 
the  heir  on  the 
part  of  the  mo- 
laother. 
tMod.S3.S.& 
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dcr  brother  of  John  Tri^gs^  father  of  the  faid  Jane  Dcj.    And 
the  defendant  claims  under  tlie  dcvife. 

Short  pro  quer'  argued,  i.  That  the  dcvife  by  Jane  Day  lo  the 
defendant  is  void  for  want  of  a  furrcnder  to  the  ufe  of  her  viU, 
and  2.  That  the  lefTor  of  the  plaintitF)  who  is  heir  at  law  to  Jane 
Day  is  therefore  well  intitlcd  to  the  lands  whereof  no  difpofitioa 
was  made  by  his  anceilor. 

1.  That  the  dcvIfc  is  void.  The  nature  of  a  copyholder  ap- 
pears in  I  //y/.  57.  If.  and  he  is  cnlled  tenant  by  copy  of  coun- 
roll,  bccaufc  all  the  evidence  which  he  has  of  his  title  arc  the 
rolls  of  his  lord's  court,  by  which  copyholds  may  be  transferred 
from  one  to  another  as  efleclually,  as  freeholds  may  by  deed. 
And  he  enjoys  the  method  of  pafling  his  cftate  by  the  court-rolls, 
in  lieu  of  the  power  which  a  freeholder  has  to  alien  his  land  by 
deed ;  for  if  a  copyholder  aliens  by  deed  it  is  a  forfeiture.  4  G. 
209.     i///.  §•   74.     Alienare  (fays  my  Ijord  Cskc)  eft  aiicnum 

facere^  that  is  in  legal  underftanding  when  the  eftate  pafles  out 
of  one  into  another,  and  that  cannot  be  unlcfs  there  appears  fome 
evidence  of  the  right's  being  changed  upon  the  rolls  of  the  court. 
A  copyhold  is  not  dcvifable  but  by  cuflom,  for  die  ftatute  of 
Hen.  8.  of  wills  relates  only  to  freeholds,  and  doth  not  extend  to 
9  Silk*  iSS,  copyholds,  fo  that  a  bare  devife  of  a  copyhold  will  not  pafs  the 
eftate,  as  it  will  of  a  freehold,  Cro.  Car.  44.  And  as  a  copy- 
holder has  not  fuch  powicr  to  dcvife  as  a  freeholder  has,  fo  like> 
wife  he  cannot  exchange  his  eftate  by  parol,  as  a  freeholder  could 
tor  lands  in  the  fame  county  at  common  law ;  but  is  obliged  to 
furrender  the  fame  into  the  hands  cf  his  lord,  to  the  ufe  of  him 
with  whom  he  exchanges.     So  is  i  Bulft.  200.     i  htjl.  50.  a. 

The  law  will  not  fupply  a  defeft  in  a  title  againft  the  heir  at 
law,  but  will  conftrue  every  thing  in  his  favour ;  and  therefore  a 
furrender  to  the  ulc  of  this  will  (hall  not  be  fupplied,  Cnce  that 
will  be  to  the  prejudice  of  tlic  heir  at  law.     Zalk.  1 87. 

2.  The  devife  being  void  for  want  of  a  furrender,  the  leflbr  of 
the  plaintift'  has  a  good  title  as  heir  at  law  to  the  devifor.  And 
if  it  be  ol.jecled  to  him,  that  he  is  not  heir  on  the  part  of  the 
mother,  I  anfwer,  th:it  thefe  lands  are  not  defcendible  to  the  heir 
of  the  part  of  the  mother,  for  though  they  came  to  Jane  Day  by 
her  mother,  yet  the  couvfe  of  dcfccnt  was  altered  by  the  furren- 
der and  dcvife  made  to  her  by  the  mother,  under  which  the  lands 
veiled  in  her  as  a  purchafcr,  and  not  as  heir  by  dL-fcent.  That  a 
furrender  will  alter  the  courfe  of  dcfccnt  is  proved  by  this,  that  if 
there  be  two  jointenant:;  of  copyliold  lands,  and  one  furremicrs 
to  the  ufe  of  his  will  and  dies  \  by  this  tlic  jointure  L>  fevered,  and 
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the  furrcnderee  is  in  from  the  furrender,  by  which  the  land  is 
bound.  Co.  Litt.  59.  b.  2  Cro.  loo.  Cro,  E/iz.  717,  And 
yet  a  bare  dcvife  would  not  take  away  the  right  of  furvivorfliip. 
So  in  the  cafe  at  bar,  the  furrender  and  devife  was  a  compleaC 
conveyance  to  Jafje  Day ;  and  though  (lie  died  before  admittance, 
yet  her  heir  fhall  not  be  prejudiced,  i  Feni.  260.  3  KeL  329. 
4  Co.  22.  b.  Dy.  2^1.  b,  2  Sid.  61.  37.  {Contra  Telv^.  144* 
Pop.  127,  that  the  grantee  of  fuch  a  furrendercc  (hall  not  be  ad- 
mitted.) 

The  courfe  of  defcent  being  therefore  altered,  and  the  dcvifc 
to  ihe  defendant  void,  the  heir  at  law  of  the  part  of  the  father  has 
a  good  title,  and  therefore  he  prayed  judgment  for  the  plaintiff. 

Darnall  Serjeant  contra.  Agreed  the  devife  would  not  pafs  the  . 
cftate  to  the  defendant  without  a  furrender  to  the  ufe  of  the  will ;  '' 
but  his  poiTcfllon  would  be  a  good  title  againft  the  leffor  of  the 
plaintiff,  who  muft  recover  upon  his  own  ftrength.  He  can 
have  no  title  as  heir  to  Jane  Day^  becaufe  he  is  not  heir  of 
the  part  of  the  mother  ;  for  as  he  argued,  Jane  Day  took  the 
lands  as  heir  by  defcent,  and  no^as  a  purchafer  under  the  devife. 
And  that  for  thefc  rcafons :  • 

I.  Becaufe  her  title  by  defcent  is  more  worthy  than  one  by 
purchafe ;  and  where  two  rights  meet,  the  cider  or  worthier  is 
to  be  preferred.  2.  Becaufe  the  devife  was  void,  being  made  to 
the  heir,  and  therefore  (lie  ihall  be  adjudged  in  by  defcent, 
which  is  moft  iof  her  advantage,  i  Roll.  Ahr,  626,  Salk.  241, 
242.  3.  Becaufe  admitting  the  devife  was  well  made  to  the 
heir,  yet  in  this  cafe,  it  is  not  compleated  by  her  admittance  un- 
der it,  as  it  ought  to  be  •,  for  before  admittance  (he  could  be  no 
purchafer,  and  then  the  leffor  could  not  be  heir  to  her  as  a  pur- 
chafer, becaufe  his  anceftor  was  never  fcifcd.  1  Roll.  Mr.  627. 
//.  9- 

Jane  therefore  took  by  defcent  as  heir  of  the  part  of  the  mo- 
ther, and  the  lefibr  being  only  heir  of  the  part  of  the  father 
can  have  no  title,  fmce  the  lands  remain  defccndible  to  the  heir 
ex  parte  materna. 

Chief  Juftice.  The  devife  without  a  furrender  will  not  paft 
the  eftate  to  the  defendant,  but  his  poffeffion  will  be  a  good  title 
againft  the  leffor.  of  the  plaintiff,  if  Jane  Day  took  as  heir  by  de- 
fcent :  and  that  fhe  wns  in  as  fuch  is  plain,  becaufe  the  furrender 
fo  her  never  took  cffeft  for"  want  of  her  admittance,  and  fo  (ha 
had  no  good  title  as  a  purchafer,  but  her  title  by  dcfc<*ht  was  com- 
pleat.     She  had  her  election  of  two  rights,  one  veiled  inmedi' 

atcly. 
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afielyy  and  the  other  not  before  election,  (he  died  before  ck£HoD, 
and  therefore  that  which  veiled  muft  take  cffcEt :  and  then  the 
courfe  of  defcent  was  not  altered,  and  the  heir  of  the  part  of  the 
father  can  have'  no  title.     Adjournatur.     And  this  term, 

.-  ^^^       Pratt  Chief  Jufticc  delivered  the  refolution  of  the  court.    The 
copyhold  to  the  cafe  in  fhort  is  this.     It  was  the  eftate  of  Hugh  Hunt^  who  mar- 
heir  is  void,  and  ried  Jane  TriggSy  and  by  furrender  and  will  devifed  it  to  Jane 
fcent!"  ^^  ^^    ^"^  ^^^  ^^*^**     y^^^  furrendercd  it  to  the  ufe  of  her  wiU,  and 
devifed  it  to  her  daughter  Jane  Day,  who  before  admittance  de- 
vifed it  to  the  defiendantj  and  died  without  any  furrender  or  ad- 
mittance. 

Devifee  of  i  co-  As  to  the  defendant  there  is  no  title  in  him  for  want  of  an  ad- 
pyhoid  cannot  mittance  of  Taw  Dayj  and  alfo  for  want  of  a  furrender  to  the 
SretidmittanccI  "^^  ^^  ^^  ^^  (^)»  *"^  therefore  the  matter  refts  upon  what  title 

die 


(i)  But  equity  will  fupply  the 
defed  of  a  furrender  in  the  cafe 
of  a  devife  in  favour  of  creditors, 
where  it  is  necessary  for  the 
payment  of  debts.  DraAe  v.  Re- 
iinfiiiy  1  P.  fyms,  443.  Hatris 
V.  IngUdew^  I  P.  fTmj.^j,  HaJU^ 
woodv.  PopCf  ib,  322.  Mallabar 
V.  Mallabar^  Ca,  temp.  Talb,  78. 
Hfllier  V.  Farrantj  ib,  note  to  3d 
ed.  Coombe  v.  Gibfon,  I  Br9, 
Chanc.  Rep.  273.  Bixby  v.  Eley, 
a  Bro.  Chanc .  Rep.  325.  So  alfo 
where  the  devife  is  in  favour  of 
9  wife  or  children.  Toi/et  v.  Toi» 
Ict^  2  P.  IVms.  491.  By  as  v. 
Byast  a  /V«.  164.  Goedwyu  v. 
Goodwyn,  I  f^ez.  228.  Tuder  v. 
An/on^  2  ^ez.  582.  Marfion  v. 
Gcwaup  2  Bro.  Chanc.  Rep,  170. 
^rrey  Whether  it  fhall  be  fup- 
plied  in  cafe  of  a  devife  co  grand- 
children. Per  Lord  Sommers  in 
Kfttle  V.  Terxnfendt  1  Salk.  187, 
Watts  \.  BuUas,  i  P.  l^ms.  61. 
Per  L^d  Harcowrty  in  Freeftone  v. 
Ranty  I  P.  Wms.  61.  n.  f*  Fur^ 
faker  v.  Robin/ony  Prec,  Chanc,  47, 
1  £y.  Ahr.  izy  pi.  9.  Gilb.  Eq. 
jRep.  1 39.  S.  C.  Cwtra  Kettle  v. 
Town/lnd,  1  Salk.  187,  in  Dm. 


Proc^  Tudor  v.  An/in,  2  Fe%.  582. 
Elton  V.  £//Mr,  3  >^/i.  50.  And 
it  will  be  fupplied  whether  the 
wife  or  younger  children  have 
any  other  proviiion  or  doc  Smith 
V.  Baker,  I  Atk.  586.  Kettle  v. 
Trumjbend,  Salk.  187.  Carter  v. 
Cir/CT',  Afg/I  370.  Btarfn  v. 
/7(gy//,  6  Km.  56.  ^.  20.  ^Wx 
V.  Gore,  ib.  57*//*  24.  Cooke  v. 
Arnham,  3  i'.  MTfi/.  283.  5^ 
<v/Vr  ^^  V.  Rofsy  I  £^.  Ctf.  Ak. 
1 24.  //.  14.  Bifcoe  V.  Cm-fwrightf 
Gilb.  Eq.  Rep,  121.  Bnt  equity 
will  not  interfere  to  fupply  it 
where  the  heir  at  law,  being  a 
child  of  the  tellator*s»  is  difiohe- 
riced,  but  then  he  muft  be  to- 
tally unprovided  for^  either  b/ 
will  or  fettlementy  or  any  other 
way.  Kettle  v.  Toivnjhend,  Jup. 
Hichen  v.  Hichenf  6  Fin,  Ahr.  pi. 
20.  59.  Hawkins  v.  Leigh,  et  al. 
1  Atk.  387.  Chapman  v.  GihAn, 
3  Bro.  Cha.  Rep.  170.  Pikey. 
trhite,  3  Bro.  Cha.  Rep.  286. 
But  it  (hall  be  fupplied  in  favour 
of  the  wife,  where  the  heir  at 
law  is  not  a  child  of  the  tefta- 
tor's,  alihoagh  he  is  not  pro- 
vided for.     Cha/msn  v«  Gajm, 
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the  leflbr  of  the  plaintiff  can  make^  and  if  he  makes  none  th^  de« 
fendsuxt  mod  have  judgment. 

And  the  title  which  die  leflbr  makes  is  this :  fays  he^  I  am  the 
couGn  and  heir  of  Jane  Dajj  ;.  e.  I  am  the  grandfon  and  heir  of 
Thomas  TriggSf  the  elder  brother  of  John  Triggs^  who  was  her 
father^  and  this  being  a  void  devife  to  the  defendant,  I  am  inti* 
tied  to  the  eftate  as  heir  at  law. 

And  it  is  true,  and  is  fo  ftated  in  the  cafe,  that  the  leflbr  is 
heir  at  law  to  Jane  Day,  that  is  on  the  part  of  the  father ;  but 
the  obje^on  is,  that  thefe  lands  are  defcendible  to  the  heir  ex 
parte  matema  \  and  if  they  be,  then  the  leflbr  has  no  title. 

And  in  order  to  fee  what  heir  thefe  lands  are  to  go  to,  it  is  to 
be  confidered  under  what  title  Jane  Day  took  the  eftate,  whether 
flie  was  in  by  purchafe  or  by  defcent :  Lf  (he  was  in  by  purchafe, 
then  the  leflbr  muft  take  them  as  heir  to  her :  but  if  flie  took  by 
defcent,  he  has  no  title,  becaufe  he  cannot  make  himfelf  of  the 
blood  of  the  firft  purchafer  Jane  Triggs^  who  was  afterwards  . 
married  to  Huni.  i  Injl.  1 2.  ^.  is  exprefs,  that  he  muft  be  of  the 
blood  of  the  firit  purchafer. 

And  we  are  all  of  opinion  that  Jane  Day  took  by  defcent,  and, 
confequently  the  lands  remain  defcendible  to  the  heir  ex  parte  ma* 
terna* 

Jane  Day  was  heir  at  law  to  her  mother,  who  furrendered  the 
eftate  to  the  ufeof  her  will,  and  devifedit  to  her  daughter  in  fee  ; 
that  is,  ftie  gave  her  fuch  an  eftate  as  would  have  defcended  to 
her  without  the  will. 

Confider  it  firft  upon  the  furrender  5  that  we  all  know  was  only  [  491  J 
an  inftrument  by  which  the  lord  took  nothing,  and  the  eftate 
notwithftanding  remained  in  the  furrenderor :  this  is  plain  from 
Cro.  Eliz.  44 1  •  where  the  tenant  made  a  fecond  furrender,  and 
it  was  adjudged  for  the  fecond  furrenderee;  upon  the  bare  furren* 
der  therefore  nothing  pafles,  and  the  lands  will  defcend  not« 
withftanding. 

The  next  thing  to  be  confidered  is  the  will,  ^lid  operatur 
by  that,  to  prevent  the  courfc  of  defcent.     And  we  hold  that  to 


fupra.     It  appears,  however,  from  v.   Rohin/on^    Cilb,  E/?.  Rep,    13. 

the   above  cafi?:.,    and  exprei'sly  that  a  natural  child  u  not  within 

from  Tu^or  V.  j^rz/oti,  2  ^(j«.  582.  the  rule, 
that  a  coufin,  and  from  Furfakcr 

be 
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be  ot  no  force  in  this  cafe.  A  devife  to  the  heir  is  void,  i  PJti 
Ahr.  626.  becaufe  he  has  a  better  and  more  worthy  title  by 
defcexit.  This  rule  holds  as  well  in  the  cafe  of  copyholds  as 
freeholds*  Indeed  where  the  will  devifes  the  eftate  in  a  different 
manner  from  what  it  would  have  defcended  in,  it  will  be  good  \ 
this  is  fo  notorious^  that  inftances  will  be  needlefi. 

If  Jane  Day  was  to  claim  by  the  will,  that  title  was  never 

complcat  for  want  of  an  admittance.     That  plainly  (hews  her 

clcdlion  to  be  in  of  her  more  worthy  title  by  defcent.    That  was 

a  compleat  and  a  perfe£t  title,  but  the  other  was  not.     And  for 

Saik.  590.         this  the  cafe  of  Abbot  v.  Burton  is  ftrong  in  point,  where  a  man 

11  Mod  j8i.     feifed  in  fee  of  lands  which  defcended  to  him  of  the  part  of  tlic 

Com.  Rep.  1  o.  j^othcr,  Icvics  a  fine  to  feveral  ufes,  with  a  remainder  to  his 

own  right  heirs ;  and  it  was  refolved,  that  this  remainder  was 

the  ancient  ufe,  and  the  heir  ex  parte  materna  fhould  have  it« 

The  cafe  of  a  feoffment  is  certainly  as  ftrong  as  furrender  to  the 

ufe  of  the  will  (2.) 

The  daughter  therefore  taking  by  defcent,  and  the  mother 
being  the  fir  ft  purchafer  \  the  leifor,  if  he  claims  anything,  muft 
make  himfelf  heir  to  the  mother,  which  he  is  not,  and  confc^ 
quently  the  defendant  muft  have  judgment. 


(2)    For    the    difFerent    cafes  addition  Hinde  v.  Lyon^  3  Lmt* 

in  which   a  devife  to  the  heir  of  64.  70.   Hurjl  v.  Lord  Iflnibelfta^ 

land  coining  ex  parte  materna  has  2   Burr.    879.      Hargr.  Co.  Liii, 

been  held  to  veil  the  lands  in  him  12.  ^.  n.  (2).     8   Frtt.  Ahr.  tit. 

by  purchafc,  fo  as  to  gi\  e  the  pre-  Dcvt/tj  P.  C.     As  to  the  effed 

feicnce  to  the  paternal  heir,  and  of  a  fine,  recovery,  or  other  con- 

for  thofe  in  whioh  it  has  been  held  veyance  npon  the  line  of  defcent, 

not  to  aherthe  defcent,  W^#if///zM  njide   Martin    v.    Sfrachaa,  f$fi* 

v.  Hiber,  fH>/i.  1 270.  where  moll  of  1 1 79. 
tht  ancient  c^fes  are  cited.  Sec  in 
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Sir  John  Pratt,  Knt.  Lord  Chief  Juftice. 

Sir  Littleton  Powys,  Knt.  -| 

Sir  Robert  Eyre,  Knt.  \juflices. 

Sir  John  Fortefcue  Aland  Knti     J 

Sir  Robert  Raymond,  Knt.  Attorney  General^ 

Sir  Philip  Yorke,  Knt.  Solicitor  GeneraU 

m  '  ■ 

Martin  verf.  WyvUh 

1i^  TrinHy  term  lad  the  plaintiff  delivered  a  declaration  upon  a  ^  wiiethcr  Im 
ftock-jobbing  contrafl,  with  an  imparlance  to    Michaelmas  B.R^r^tton^^ 
term^  and  then  upon  a  demurrer  to  the  replication  the  book  is  eataS*  JTXti 
made  up,  and  after  the  firft  of  November  it  was  made  a  concilium^  dkmy  or  only 
and  the  plaintiff  had  judgment  njfi  before  the  end  of  the  term  ;  from  jcnntQ 
arid  the  day  before  the  end  of  the  term  that  rule   is  difchaigtd* 
and  an  ukerius  concilium  to  this  term ;  at  the  firft  return  of  which 
the  defendant  comes  in  and  pleads  zsfiuis  darrein  continuance^  thac 
the  contrad  is  not  regiflered  according  to  the  z€t  of  Parliament : 
whereupon  the  plaintiff  makes  a  fpecial  entry  of  the  continuances 
from  the  firft  day  of  Michaelmas  term  to  that  day  when  it  ftood 
in  the  paper,  and  fo  on  to  the  laft  day  of  laft  term,  and  then 
agiin  to  the  firft  day  of  this  term.    And  now  Wearg  moved  to  fct 
afide  the  plea,  becaufe  not  pleaded  after  the  laft  continuance,  the 
time  for  regiftering  expiring  the  firft  of  November ^  after  which  thertf 
are  two  continuances  upon  die  roll  before  the  plea  comes  in,  whereas 
alt  pleas  puis  darrein  continuance  iliould  be  pleaded  before  the 
Vol.  !•  Mm  next 


^53  Hilary  Term  8  Geo. 

next  continuance  after  the  fafi  happens ;  and  as  to  the  fpeciat 
entry  here  made,  he  faid  that  indeed  the  common  pra^iice  is  only 
to  enter  continuances  from  term  to  term,  bccaufe  that  being  fuf- 
ficient  to  prevent  a  difcontinuance,  the  attomies  for  their  own 
eafe  never  enter  any  more ;  but  yet  in  fatl  the  party  has  aright 
to  enter  all  the  continuances,  the  proceedings  here  being  de  die 
in  diem.  Befidcs,  the  plea  is  falfe  in  fad,  and  chat  is  another 
reafon  to  fet  afide  a  dilatory  •,  the  words  of  the  aft  arc,  **  That 
**  fuch  memorial  (hall  be  (igned  by  the  party,"  and  it  is  upon 
that  they  ground  tlicnifelves,  for  tlie  contraft  isregiftered,  and  in 
Poft.  585.  this  manner,  "  This  contraft  tx^s  made  for  the  benefit  of  me 

**  William  Afariirif  and  huS  not  been  compounded  ;"  which  be- 
ing alltlie  plaintiiF's  hand  writings  that  is  a  figning,  though  the 
name  is  not  at  the  bottom.     Like  the  cafe  of  a  will,  which  the 
A  m\\  written    teftator  writes  himfelf,  and  begins  1  A.  B.  &r«  and  does  notfub- 
hLwf  necd^no  ^^^^^  *^>  y^'  that  has  been  adjudged  to  be  a  figning.   3  Lev.  i. 

iigning. 

3  Lev.  87.  As  to  the  point  of  the  continuanci?s  the  court  did  not  deter* 

Skin.  027.         j^jj^g  ^Yi:it  matter :  the  C.  J.  and  Fortcfcue  J.  inclined  that  as  the 
185.  fact  would  warrant  it,  every  act  of  tlie  court  might  be  entered, 

and  then  the  plea  mud  be  fet  afide,  as  not  coming  in  time ;  but 
Eyre  ].  (ab/fnle  Powyj  ],)  thought  this  uncommon  entry,  which 
was  to  deprive  the  defendant  of  a  benefit,  which  in  the  common 
courfe  of  practice  he  would  be  intitled  to,  ought  not  to  be  allow- 
Where  a  plea     ed  ;  however  they  did  not  determine  this  point,  being  all  of  opi- 
f>uis  darran  con*  nion,  that  for  the  fecond  reafon  the  plea  (hould  be  fet  afide  as 
inT'thc  court      ^^^^^j  faying  it  was  conflaut  cxpcricncc  at  the  aflizcs,  to  put  the 
will  immediate-  party  to  vcrify  fuch  a  plea,  before  it  is  allowed,  and  if  the  party 
ilide^rJrJf  X  ^^^^  "^'  ^^^^  ^^^^  evidence  of  the   truth  of  it,  the  Judge  will 
.c/uthlnt?      ^  rejeft  it   and  go  on   with  the   caufe(i).     And  at  another  day 
Ejrc  ].  cited  il/i?.  871.  that  a  plc2,  puis  darrein  continuance  covld 
rtife  Hob.  81.     ^^^  be  pleaded  after  a  demurrer.     The  others  gave  no  opinion  as 
<cM:ra,  to  this,  but  fct  it  afide  upon  the  point  of  its  being  faifc  in  faft, 

6  Mod.  9.  Dub.  ^rjthout  meddling  farther  with  the  continuances. 


(0  ^ide  Paris  v.  SalLId,  2  JFilf,  137.  acc.     Fide  alfo  UveU  y. 
EiijUf,  3  r.  ii!.  554. 

Coiborne  verf.  Stockdale. 

The  replication  TXE  B  T  upon  a  bond  conditioned  for  the  payment  of  1550/. 
maL*r^*iJ2!  -L/  The  defendant  upon  (?vrr  pleads  in  bar,  that  part  of  the  fum 
teriaipartofthe  mentioned  in  tlie  condition,  fcilicet  1500/.  was  won  by  gaming, 

plea  parcel  of 

the  iHue.    %  Mod.  57.  S.  C.  but  very  iacorredl.    Accoraiog  to  it  defenddwt  had  judgment  pa  account 

of  the  badiiefib  of  the  replication. 

contrary 
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contrary  to  the  ftatutc,  per  quod  the  bond  became  void.  The 
plaintifF  replies,  that  the  bond  was  given  for  a  juft  debt,  and  tra- 
rcrfes  that  the  1500  /•  was  won  by  gaming,  contra  formam  Jlatuti 
modo  eifirma^  as  the  defendant  has  pleaded.  '  The  defendant  de- 
murs, and 

Strange  pro  def.  argued,  that  the  replication  was  ill,  becaufe  [  454  ] 
it  makes  the  fum  parcel  of  the  liTue,  and  obliges  the  defendant  to 
prove,  that  the  whole  fum  of  ijeo/.  was  won  by  gaming; 
whereas  the  ftatute  avoids  the  bond,  if  any  part  of  the  confidera- 
tion  became  due  on  that  account ;  and  he  urged  the  common  cafe 
of  a  plea  of  payment  before  the  day,  where  if  liTue  is  joined,  and  a 
verdi£l  ^pro  quer\  there  (hall  be  a  repleader,  becaufe  it  leaves  it 
open  to  a  pofBbility,  that  there  might  be  a  payment  at  theday,  and 
then  the  plaintifF  could  have  no  caufe  of  aAion  :  fo  in  this  cafe 
the  finding  that  the  whole  fum  of  1500  /.  was  not  won  by  gaming 
will  not  toll  the  prefumption  as  to  a  lefs  fum.  Befides,  the  fum 
is  put  in  only  for  form,  and  therefore  within  the  rcafon  of  the 
cafe  of  Stallard  v-  Timsy  the  replication  will  be  iU,  for  making  it 
the  fubftance  of  the  iflTue. 

Wearg  contra  infifted,  that  the  replication  following  the  words 
of  the  plea,  would  be  well  enough  ;  and  cited  Dy.  2^5' P^*  ^  •  ^^^ 
that  purpofe.     Sed  per  curiam ^  There  is  no  colour  to  maintain 
the  replication  :  the  material  part  of  the  pica  is,  that  part  of  the  vide  Com.  Dig. 
money  for  which  the  bond  was  given  was  won  by  gaming,  and  t'^-  Pie^d^r, 
fcilicet^  fo  much,  is  only  matter  of  form,  of  which  no  notice  (hould  ^  eiJ"    ^^'' 
be  taken  in  the  replication. 

Tfeargj  then  admitting  the  replication  to  be  ill,  fo  is  their 
plea,  and  tlien  the  declaration  mud  (land,  and  the  plaintifF  have 
judgment. 

For  this,  my  exceptions  are,  i.  That  the  words  of  the  ftatute  in  icht  on  a 
are  not  purfued  :  the  ftatute  fays,  tlie  bond  ihall  be  void  where  it  *!'"'"^*  pica  that 

V  1*1  1         1        •         1  1       the  m«n'  y  for 

is  given  tor  money  won  by  gaming,  whereas  the  plea  is,  that  the  which  chc  b>D* 
money  for  which  the  bond  was  given  was  won  by  gaming,  and  wis  given  wsi« 
though  in  faft  that  may  be  the  fame,  yet  the  very  words  of  the  J^''J^^^[  f^^^"? 
ilatute  ftiould   be  purfued.     Sed  per   curiam.  It  amounts  to  tht  though  n«t  ih« 
fame  thing,  and  is  eood  to  a  common  intent.  ^^^ry  words  of 

7.B  The  ftatute  only  avoids  bonds  given  after  the  fkft  of  Al^iy 
1 7 1 1,  and  therefore  the  defendant  fhould  fliew  this  to  be  fo ;  and 
the  time  in  the  declaration  (j^  of  September  1720.)  will  not  be 
fufficient,  becaufe  the  bond  may  be  given  at  a  different  time  from 
what  it  bears  date* 

M  m  a  Strange. 
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That  which  tp-  Strange.  The  time  is  not  mentioned  as  the  date  of  the  bond^ 
^nntiff*8**de-  ^^^  ^^^^  ^"^^  ^  ^^y  ^'^^  defendant  concejjitfe  teneri,  Mrhich  relates 
claration*nccV  to  the  execution  of  it  -,  and  therefore  it  appearing  upon  the  whole 
not  be  averred  record  to  be  fince  the  ftatute,  it  is  the  fame  as  if  it  had  been  in 
in  the  plea.  ^j^^  words  of  the  plea.  Et  per  curiam^  The  anfwer  b  rights  and 
L  495  J     there  is  nothing  in  that  objedion, 

wh«re  the  dc-  3*  The  main  objeftion  he  infifted  on  was,  that  It  is  not  (hewn 
fcnJant  pleads  at  what  play  01  game  the  money  was  loft,  and  that  ought  to  ap- 
that  the  b^d  ^^^^  ^^  ^j^^  court,  that  they  may  judge,  whether  it  was  ftich  gam- 
money^  won  by  ing  as  is  contrary  to  the  ftatute  :  fome  people  call  ftock-jobbing 
gaming,  he  muft  gaming,  and  yet  if  it  had  appeared  to  the  court,  that  there  was  no 
Scy  piaycd*a^*  ^^^^  ^^  ^^^  ^^^^^  ^^^y  would  not  havc  determined  it  to  be  a  gam?- 
Poft.  458.         ing  within  this  aft  of  Parliament. 

It  may  be  faid  that  concluding  contra  formam  Jlatuti  is  an  aver- 
ment that  it  was  at  fuch  a  game  as  is  contrary  to  the  ftatute,  and 
then  what  game,  is  not  material,  but  the  cafe  in  Dy.  363.  is  a 
full  anfwer  to  that,  for  contra  formam  Jlatuti  being  only  the  in- 
ference of  the  party,  muft  be  fupported  by  premifles,  or  it  (lands 
for  nothing.  •  ^ 

Strange  contra.  I  (hall  endeavour  to  anfwer  this  by  (hewing, 
I.  That  it  is  not  necelTary  to  mention  the  game,  and  2«  That  if 
it  be,  the  words  of  tlie  plea  are  fuificicnt. 

I.  As  to  the  firft,  there  might  be  fome  colour  for  the  objec- 
tion, if  the  ftatute  had  only  made  it  penal  to  play  at  fome  parti- 
cular games,  but  here  are  added  the  general  words,  other  game  cr 
games'^  fo  that  it  can  anfwer  no  purpofe  whatfoever  to  particu- 
larize the  game,  becaufe  the  bond  may  be  void,  and  yet  the  money 
not  be  loft  at  any  one  of  the  games  enumerated  in  tlie  ftacute. 
The  fatft  of  gaming  is  all  that  need  be  alleged,  the  mode  and 
manner  of  it  is  only  matter  of  evidence,  of  which  the  jury  arc 
judges;  and  fo  it  was  faid  in  the  cafe  of  Grcenvelt  v.  Bv.rivell^ 
"Tr'uu  12  IK  2*  B.  R.  where  in  trefpafs,  the  college  of  phyficians 
juftified  under  a  conviflion />r^  ma/a  pnixi  m  adminiftring  un- 
whohbme  pills  and  drugs,  whereby  a  woman  died ;  and  it  was 
held  by  tlie  court,  that  if  the  matter  of  the  convi£lion  was  tra- 
vcrHible,  even  then  the  fa£l  was  fulhcicntly  alleged,  without  fet- 
ting  out  what  the  drugs  were,  becaufe  tliat  was  matter  of  evi- 
dence. 

It  is  likewife  confiderable,  whether  obliging  the  defendant  to 
mention  the  game,  may  not  be  a  hardftiip ;  for  though  he  maybe 
able  to  prove  in  gcnerai,  tliat  he  loft  fo  much  money  at  unlawful 

giuncs, 
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game«,  it  may  be  impoffible  for  him  to  diflinguifli  how  much  was 
loft  at  hazardj  and  how  much  at  picquet, 

2.  Admitting  it'  neceflary  to  be  particular,  the  plea  is  fuffici- 
ent ;  for  if  the  ftatutc  avoids  the  bond  where  it  is  given  for  mo- 
ney loft  at  gaming,  then  the  words  of  the  plea,  that  the  bond 
was  given  for  money  won  by  gaming  contrary  to  the  ftatute,  arc       [  49^   1 
an  averment  that  it  was  fuch  gaming  as  is  contrary  to  the  ftatute. 
I  Sid.  337.  .the  plaintiff  maintained  his  action  on  a  promife  made  Vide  5  Coip. 
by  the  defendant  ut  adminiftrator,  and  that  was  held  an  averment  Hl^  ii^^I"^*'''' 
of  his  being  fo.  ed.  1791.  in 

vrhtc  words  an 

Bcfides,  this  general  way  of  pleading,  that  the  money  was  loft  J^""**°'  ^"^^ 
by  gaming  centra  formrifn  flatttti  is  agreeable  to  the  entries  where 
oificnces  againft  acls  of  Parliament  are  alleged.     Co.  Ent.  46*  a, 
Rajl.  Maintenance. 

C.  J.  I  think  the  game  ought  to  be  mentioned  in  the  plea,  for 
it  is  matter  of  law,  and  not  barely  evidence ;  and  the  faying  in 
general  that  it  was  contra  formam  Jlatutl  will  not  be  fufficient.  Et 
per  Eyre  J.  It  is  like  the  cafe  of  an  ufurious  {a)  or  fimoniacal  con-  W  Hinton  t. 
tra<a,  where  the  agreement  itfelf  muft  be  ftiewn  ;  and  fo  it  is  jr^^R/Jc.^*^' 
likewife  upon  the  ftatute  of  Edw.  6.  againft  the  fale  of  offices, 
where  the  particulars  of  the  contraft  muft  be  expreifed.  Et  per 
Forte/cue].  In  Lutiv.  i8o.  C/ift.  187*  the  game  is  mentioned. 
The  plaintiff  had  judgment. 


I 


Cary  verf.  Jenkings. 

N  debt  for  rent  Strange  moved  for  leave  to  plead  a  tender  and  Double  pUa. 
eviftion,  which  wa3  granted  (i). 


(i)  f'lde  Baker  v.  Prtjibiook,  fofl.  949. 

Dominus  Rex  verf*  Filer. 

lOnviciion  on  5  Ann.  r.  14.  for  keeping  a  lurcher  to  deftroy  Coniriaion  for 
game,  not  being  qualified.  fl-^'/A), 

Mr.  Eyre  excepted,  that  it  is  not  (hewn  he  made  ufe  of  the  dog 
to  deftroy  game ;  and  it  may  be  he  only  kept  it  for  a  gentleman 
who  was   qualified,  it  being  common  to  put  out  dogs  in  that 

manner. 


(0   A7.;>  Hex  V.  Hajil'v,  Cold,   175.     Rex  v.  T/Mmp/ov,  2  Teim 
Rep.  21. 

M  m  3  Sfd 
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Sedper  euriantf  The  ftatute  5  Ann.  r*  14-  is  in  the  dxsjun&tre 
keep  or  ufe^  fo  that  the  bare  keeping  a  lurcher  is  an  offence,  and 
1  Seir.  Ca.  93.    fo  it  was  determined  in  the  cafe  of  the  King  agaiiift  King^  Pa[^ 
fl.  S8.  3  Geo.  B.  R.  which  was  a  conviftion  for  keeping  a  gun,  and  it 

was  not  doubted  by  the  court,  whether  the  keeping  ilras  not 
enough  to  be  (hewn,  but  the  only  queftion  they  made  was,  whe- 
ther a  pun  was  fuch  an  enpine  as  is  within  that  ftatute:  and  in 
that  cafe  a  difference  was  taken  as  to  keeping  a  dog  wfiich  could 
only  be  to  deft roy  the  game,  and  the  keeping  a  gun,  which  a  mail 
mi;:ht  do  for  tlie  defence  of  his  houfe  (a).  The  conviflion  wai 
confirmed. 


(2)  Rex  V.  Gardner^  pofi.  1098.  and  the  cafes  there  cited. 

r   .g-  1  Dominus  Rex  verf,  Gibbs* 

Inuiamcnt  for  TNirKftmcnt  agaiuft  the  defendant  for  felling  diverjas  quantitaUi 
^ullTkic!'^'  X  ccrvlfia  lupulatit  (Anglice  beer)  diverfis  fideV  fuhdif  Dotmm 
b".risr^gc-    ^'Vr-'^  to  the  jury  unknown,  in  unlawful  meafuress  and  on  dfr 

jicrai  (2).    But  murrcr  (i). 

for  1'.  Ill-iti  it 

fu!  fuijechy  ^c.  Fazahrlcy  excepted,  that  it  is  not  faid  to  whom  the  beer  was 
tothjurfutt-  fold  5  and  Sti.  186.  an  indiftment  quafhed  for  that  exception, 
e'n^gh  (3*)^"  bicaufc  the  defendant,  if  he  (hould  be  convifted,  can  never  plead 
it  in  bar  to  a  new  indi£bment.  Sed  per  curiam^  It  is  well  enoo^ 
tlic  informer  may  not  know  the  name  of  the  perfon  to  whom  it 
was  fold ;  it  is  an  offence,  let  it  be  fold  to  whom  it  would :  in- 
diclaicnc  for  tlic  murder  of  a  perfon  unknown  is  good. 

Second  exception.  That  diverfas  quantliates  is  too  genera), 
and  the  court  cannot  form  a  judgment  in  what  degree  to  punifh 
him.  Cro.  Car*  380.  a  Roll.  Abr.  80.  pi.  14.  8 1,  pi.  15, 
16,  17.  Jit  per  curiam,  For  this  fault  tlie  indidment  muft  be 
quaflicd. 


(0    In   8   Modern  and    1    Srf,  (2)    Rex  v.   Po's:ell,    anie    %. 

Caj\   it  is   (aid   to  have  been   a  2  Hii*wk.  P.  C,  cb.  25.  Je^.  59. 

piotion   in    arrcll   of  judgment,  322.y^<?. 74.  332. 

and  in  .-imlr.  75.  it  is  reported  (3)  2  Huivk,  P.  C.  cb*  25.7^*?, 

thauhecourt  upon  motion  refufed  71.  32^. 
U>  q.uaih  it  oa  this  ground. 
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Adams,  verf,  Vcrells. 

ON  a  morion  for  common  bail,  it  appeared  to  be  a  borrow-  7 G.  x.  Scff.  i, 
ing  of  (lock,  and  a  promife  to  transfer  the  fame   quantity  Borrowing  of 
at  a  future    day.     Et  per  curiam^  There    muft  be  bail,  for  this  ftoc  knot  within 
is  a  lending,  and  therefore  not  within  the  aft,  which  fpeaks  only  ^^  fuO^cnding 
of  contra^s  for  the  fale  or  purchafe  of  ftock. 

Dominus  Rex  verf.  Sparling. 

COnviftion  for  profane  curfing  and  fwearing  fcts  forth,  that  7W.  3.  c.  ii. 
one  William  Collier  came  before  the  juftice,  and  gave  in-  J^^  ?„,c^ln  ^a'nd 
formation,  that  one  James  Sparling  of  the  parifh  of  S/.  James  curfmg,  the*" 
Clerkenivell^  leather  dreflcr,  did,  witliin  ten  days  laft  pad,  pro-  o^^s  and  curfti 
fanely  fwear  54  oaths,  and  profanely  curfe  160  curfes,  contra  ^^^t^),^^^ 
JormamJlatuti\  and  tlie  witnefs  being  fworn  did  depofe,  the  de-  8Mod.58.S.C. 
fcndant  fwore  54  oaths  and  i6o  curfes,  and  the  defendant  being  ^^*  '9  Geo.  a. 
fummoned  and  heard,  the  juftice  adjudged  him  to  be  guilty  of  hlg*iVummary  * 
the  premifles,  and  to  forfeit  21/.  8  /.  fonn. 


Serjeant  Darnall  moved  to  quafli  the  conviftion,  becaufe  the  ^"ft  fl»cw  the 
penalty  is  at  the  rate  of  2J.  per  oath,  whereas  the  ftatute  6  £5*  {^1^^^^^,^ 
7  W.  3.  f.  II.  lays  the  penalty  at  i  /.  only  where  the  offender  is  judge  the  pc- 
a  fervant,  labourer,  common  foldier,  or  fcaman,  and  tlicrcfore  it  f^^^yoizs. 
fliould  be  (hewn  that  tiie  defendant  is  not  fuch  a  perfou.  L  49^  J 

BaiAes  contra*  It  appears  by  his  addition  that  he  is  a  leather- 
drefTcr.  Sed  per  curiam  :  That  is  not  enough,  he  may  be  fo, 
and  yet  he  may  likewife  be  a  foldicr  or  fcamin :  in  conviftions 
for  deftroyihg  the  game,  it  muft  be  (hewn,  that  the  defendant  Ante  66. 
is  not  qualified,  becaufe  otherwife  the  juiliccs  have  no  jurif- 
didlion.  So  here  to  give  the  juftice  a  power  to  adjudge  the  for- 
feiture at  the  rate  of  2/.  it  muft  appear,  that  the  defendant  is 
not  fuch  a  perfon  upon  whom  a  kfs  penalty  is  inflidled  by  the 
ftatute. 

And  the  court  held  the  conviftion  naught  for  another  excep- 
tion, that  the  oaths  and  curfes  were  not  fct  forth ;  for  what  is  a 
profane  oath  or  curfe  is  a  matter  of  law,  and  ought  not  to  be 
left  to  the  judgment  of  the  witnefs :  he  may  think  falfe  evidence 
is  fo :  fuppofe  it  was  for  feditious  or  blafphemous  words,  muft 


(i)  Rex  v.  Cbaveneyt  2  Ld,  Raym,  1368.     Rex  V.  TopplcmtlU  p^* 
686.  S.  ?.  and  vide  Rex  v.  Roberts,  pojl,  608. 

M  m  4  not 
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not  the  words  themfelves  be  fet  out,  be  they  ever  fo  bad,  that  A^ 
court  may  judge  whether  they  are  fedidous  or  blafphemous  ?  die 
Witnefs  here  takes  upon  himfelf  to  fwear  the  law,  and  it  is  a  matter 
of  great  difpute  amongft  the  learned,  what  are  oaths,  and  what 
irurfes  the  cafe  of  Colbortu  v.  Stockdale  is  frefli  in  every  bodyfs 
memory,  where  we  held  the  particular  game  ought  to  be  fet  out, 
becaufe  what  is  gaming  is  a  matter  of  law.  Ante  ^^^.  The 
convidion  was  guaflicd. 


Lord  Bernard  verf.  Saul. 

On  «»  Mffumpfo  y^  N  a  motion  for  leave  to  plead  double,  the  court  decbre^ 
mam»7'^'*'  V^  that  on  w/i^/wjj/f/ the  defendant  might  give  in  evidence 
given  in  evi.  an  ufurious  cohtra£^,  l>ecaufe  that  makes  it  a  void  promife;  but 
I'lrL  N  p  *"  ^^^  ^^^^  ^^  ^  fpccialty,  it  muft  be  pleaded.  And  on  the  trial 
152.*  ^^  defendant  was  admitted  to  that  evidence  upon  the  genera) 

Fojt.  336.  s.  C.  iffue,  and  the  plaintiff  was  nonfuit.  '    *    . '    *^'   '    ' 


Dominus  Rex  verf.  Bickcrton. 

If  a  ribel  be  tree  •^  N  a  motion  for  an  information  for  a  libel  in  advertifing  that 
do«me*^t"t«!'^'  Vy  one  Madox  an  apothecary  had  perfonated  Dr.  Crow  a  phyi 
B.  R,  to  leave  fician,  and  wrote  and  took  his  fee  (which  the  apothecary  did  not 
the  rtme  to  a  pretend  to  deny)  the  Chief  Juftice  declared,  that  though  truth  be 
SS^.'^o  c*««.  no  juiUfication  for  a  libel,  as  it  is  for  defamatory  words,  yet  it 
Rexy,  Bebarrel^  will  bc  fufEcicnt  caufc  to  prevent  the  intcrpofition  of  the  court  is 
for  ['^?^*"**°  this*  extraordinary  manner,  and  induce  them  to  leave  it  to  the  or- 
tSc^wrnhaore"  dinaVy  courfe  of  juftice  before  a  grand  jury.  Whereupon  tlu: 
AC  Bear^key  de.  rulc  for  an  information  was  difchargcd  ( i). 


iame  re«Jba. 


[     499  ]        (i)  As  to  when  the  profccutor  not.     Vi4i  Rtx  v,  MiUs^  Dwg. 

for   a   private    libel    mull    deny  184.     Rex  v.   Hajwell^  ib.  387; 

^he  charge  made  in  it  upon  oath  and  the  cafea  there  cited.  Rix  v. 

to  induce  the  court  to  grant  an  Pearct^  30  Geo,  3.  /^.  390.  o.  Ra^ 

information   and   when  he  need  v.  H^ebjicr^  3  Term  Ref.  3S8. 


Jewell  verf.  Hill. 

Judge  of  an  in.  T  N  the  borough  court  after  notice  of  trial  the  parties  agreed  to 
/ct^ik^"  °**^  A  ^^^^^  the  caufe,  and  during  the  reference  the  plaintiff,  without 
*!a  /Of  Irrcgu-  ncw  notice  v/cnt  onto  trial  and  had  a  verdift,  which  die  judge 
^»nty,  .   .         afterwards  fee  afide.     And  upoii  motion  agaiiift  him  the  court 

'     ' ^..     .      declarcd| 
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declared,  that  the  judge  of  an  inferior  court  might  fet  afidefuch 
a  yerdiSt^  upon  the  foot  of  irregularity  (  !•) 


(l)  FUe  Brooke  Ym  Ewers,  mte  113.     B(iyliy  v.  Boorne,  ante  393* 
(U^d  the  cafes  there  cited. 


Dominus  Rex  m/I  Reafon  and  Tranter. 

TH  E  defendants  being  indifted  by  the  grand  jury  that  at-  ^^jji^^^^g 
tends  the  court  of  £.  R.  for  the  murder  of  Mr.  Lutterel!^  quid.    6St.Tr. 
Kcre  brought  up  to  the  bar  and  arraigned,  and  pleaded  Not  guil-  '95-  *•  C.  (i). 
ty ;  and  upon  their  requeft  were  remanded  to  Newgate^  infiea4 
of  being  turned  over  to  the  marihal* 

Upon  the  trial  (which  was  at  bar)  wc  who  were  counfel  for  i>eath-be4  ae« 
the  King  offered  to  give  in  evidence  feveral  declarations  made  by  dvationa  eri- 
jhe  deceafed  on  his  death-bed,  whereby  he  cliarged  the  defend-  ^*^*  '^k^^ 
ants  with  barbaroufly  murdering  him,  and  without  much  hefita-  wl;h^Q^r4a! 
tion  the  court  let  us  into  that  evidence.     Whereupon  we  called 
a  clergyman  who  attended  him,  and  he  fwore  that  being  defired 
by  fome  friends  of  the  defendants  to  prefs  Mr.  Lutterell  to  de- 
clare what  provocation  he  had  given  the  defendants  to  ufe  him  in 
that  manner ;  he  declared  upon  his  falvation,  that  as  he  was  a 
dying  man  he  gave  them   no  provocation,  but  they  barbaroufl]^ 
murdered  hiiji :  that  in  the  afternoon   of  the  fame  day,  two  ^^^„  ^^ 
juftices  of  the   peace  being  prefent,  and  having  given  him  his  declaration  be- 
path,  he  made  another  and  more  particular  declaration  to  that »"«  made  upon 
purpofe,  which  the  witnefs   at  the  defire  of  the  juftices  took  Sueed^o  mlt- 
down  in  writing,  but  Mr.  Lutterell  not  being   able  to  write,  it  ing  by  order  of 
was  not  figned  by  him,  and  therefore  we  did  not  deliver  it  in.  i"^^?V  ^"J^"* 
And  the  fame  witnefs  proved,  that  upon  his  adminiftring  the  fa-  dep^nen?,      ' 
crament  to  him  he  exhorted  him  in  the  moft  proper  manner  to  deal  tbrough  weak* 
ingenuoufly,  and  declare  once  more,  whether  there  was  no  provo-  ^*\^^P^ 
cation  given  by  him,  and  whether  he  would  ftand  by  the  account  the  triajTa fwa 
he  had  before  given  •,  upon  which  the   deceafed  anfwered,  that  «opy  taken  by 
as  he  hoped  to  be  judged  at  the  laft  day,  it  was  every  fyllable  t^i^i^^ 
f  rue,  and  foon  after  expired.  not  to  be  eri. 

dcnce.     But 
• parol  dedara. 

tions,  in  fub- 

(i)  But  fee  the  variations  be-  upon   the  fa£ls  ftated  here,    the  ^ance  the iame, 

twren  the   report  here  and  the  bailiiFs  would  have  been  guilty  of  ^^*^*"  ^^ 

cafes  printed  in  the  State  Trials,  murder,  but  on  thofc  proved  at  ^^^V***^**^* 

pointed  out  by  Mr.  J.  Fofler  in  the  trial,    it   amounted  only  to  admitted! 

his  2d.  difcourfe,   Fojl,  Cro.  Law  manflaughter  at  moil. 


f*  293.  who  is  of  opinion,  that 


When 
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When  tins  gentleman  had  finifiied  his  evidence,  the  eouit 
called  upon  us  to  produce  the  paper  that  had  been  written  from 
the  mouth  of  the  deceafcd,  faying  that  was  better  evidence  than 
the  memory  of  the  witnefs ;  whereupon  we  acquainted  the  courts 
that  we  had  not  the  original,  it  b^ing  in  the  cuftody  of  one  of  the 
juftices,  whom  going  iofubpatta  we  found  he  was  in  tVales  \  but 
the  clergyman  faid  he  h«id  a  copy  of  it,  which  he  took  for  his  own 
fatisfadion,  before  he  delivered  in  the  original  to  the  coroner, 
and  he  offered  to  fwear  this  to  be  a  true  copy. 

Whereupon  a  debate  arofe,  whether  this  copy  was  evidence  or 
not :  we  who  were  for  the  King  in fi (ling,  that  the  paper  being 
only  the  writing  of  the  witnefs>  not  (igned  by  the  examinant,  this 
which  he  now  produced,  was  as  much  an  original  as  that.  Bat 
the  courtrefufed  to  let  it  be  read,  unlefs  we  could  (hew  the  ori- 
ginal was  loft,  whereas  it  appeared  we  might  have  had  it  to  pro- 
duce, if  we  had  fent  after  it  in  time  (i). 

It  was  then  objedled  by  the  Chief  Juflice,  tliat  Gnce  the  writ- 
ten evidence  was  not  produced,  the  whole  evidence  of  the  de- 
ccafed*s  declarations  ought  to  be  rejected,  for  the  firft,  fecond 
and  third  heing  all  to  the  fame  efFeft,  are  but  one  faft,  of  which 
the  bell  evidence  was  not  produced  ;  and  therefore  he  was  of  opi- 
nion, that  we  could  not  be  let  in  to  give  any  account  of  the  firit 
and  third  conference. 

But  the  other  judges  were  of  opinion  we  might,  faying  they 
were  three  diftincl  facls,  and  there  was  no  reafon  to  exclude  the 
evidence  as  to  the  fird  and  third  declaration,  merely  becaufe  wp 
were  difablcd  to  give  an  account  of  the  fecond. 

Thereupon  the  witnefs  was  direSed  to  repeat  liis  evidence, 
laying  the  examination  before  the  juftices  out  of  the  cafe,  which 
he  did  accordingly. 

And  upon  the  whole  evidence  the  faft  (upon  which  the  quefti** 
on  of  law  arofe)  was  this  : 

The  defendants  were  ofiicers  of  the  (herifF  of  Mtddlefixj  and 
had  a  warrant  to  arreft  Mr.  LutUrcll  for  i  o  /.  they  arrefted  him 
coming  out  of  his  lodgings,  whereupon  he  dcfired  them  to  go 
back  with  him  to  his  lodgings,  and  he  would  pay  the  money. 


(2)  Fide  1  5/.  TV.   1(^9.     lb,    pL  7.  which,  as  reported  there, 
780.  2  vol.  575.  and  fee  Saytr*%    feems  contra. 


cafe,    12  Fi».  96.   (A.  b.   23.) 


They 
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They  complied  with  this,  and  Reafon  went  up  with  him  into  the 
dining-room,  having  fent  Tranter  to  tlic  attorney's  for  a  bill  of 
the  charges.  Whillk  Reafon  and  the  deceafcd  continued  together, 
fomc  words  pafled  between  them  in  relation  to  civility-money,  r  ^q|  1 
which  Mr.  Lutterell  rcfiifcd  to  give,  and  thereupon  went  up 
another  pair  of  ftairs  to  order  his  lady  to  tell  out  the  money,  and 
then  returned  to  Reafon  with  two  piftoib  in  his  bread,  which  upon 
the  importuaity  of  the  maid  he  laid  down  upon  the  table  (3),  and 
retired  to  the  fire  which  was  at  the  other  end  of  tlie  room,  declar- 
ing he  did  not  defign  to  hurt  the  defendants,  but  he  would  not 
be  ill  ufed. 

By  thit  time  Tranter  returned  from  the  attorney's  with  the 
bill,  and  being  let  in  by  the  boy,  went  directly  up  ftairs  to  his 
partner,  being  followed  by  the  boy,  who  fwore,  that  as  he  was 
upon  the  ftairs  {Tranter  being  that  minute  gone  into  the  dining- 
room)  he  heard  a  blow  given,  but  could  not  tell  by  whom,  and 
thereupon  haftening  into  the  room  he  found  Tranter  had  run  the 
deceafed  up  againft  the  clofet  door,  and  Reafon  with  his  fword 
ftabbing  him.  Mr.  Lutterell  foon  funk  down  upon  the  ground, 
and  begged  for  mercy  (4);  but  Reafon  ftanding  over  him  conti- 
nued to  ftab  him,  till  he  had  wounded  him  in  nine  places. 

By  tliis  time  the  maid  came  in,  and  feeing  her  mafter  in  that 
pofturc^  flie  and  the  boy  run  out  for  help,  and  immediarcly  heard 
one  of  the  piftols  go  ofr(5 )  and  prefently  after  the  fecond,  which  a 
woman  looking  out  at  a  window  on  tlie  other  fide  the  way  proved 
to  be  fired  by  Rea/bn  •,  and  fevcral  people  upon  the  alarm  of  the 
maid  coming  into  the  room  found  Mr.  Lutterell  VL^ion  the  ground 
where  the  maid  left  him,  witliout  any  fword  or  piftol  near  him. 

Upon  the  defendant's  evidence  it  appeared,  that  Mr.  Lutterell 
had  a  walking-cane  in  his  hand,  and  that  Tranter  had  a  fcratch 
in  his  forehead,  which  might  be  probably  a  blow  with  the  cane, 
and  tlie  blow  heard  by  the  boy  upon  Tranters  firft  going  into  the 
room.  And  one  of  the  furgcons  cl4;pofed,  that  the  deccafetl  had 
made  fuch  declarations  to  the  clergyman,  but  this  witnefs  after- 
wards being  alone  with  Mr.  Lutterell  prell'cd  him  very  earneftly 
to  difcover  the  truth,  upon  which  Mr.  Lutterell  did  fay,  that  he 


(3)    "  In    the   St.    Tr.   it   is         {4)  "  That  on  the  ground  he 
ftatcd,    that  he  faid  he  brought     held  up  his  hands  as  U  bfgging 
them  down  hccavfe  he  ivouUl  not  be     fur  mercy.**     lo, 
forced  out  of  bis  lo.-ghfgs."     fojl,  (5)  **  One  of  the  ofRccrs  was 

Crovftt  Law  293.  wounded  in  the  hand  with  a  piflol 

ihot."     U. 

believed 
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.     believed  he  might  ftrikc  one  of  them  with  liis  cane,  before  they 
run  him  through. 

Upon  this  the  queflion  arofe  ;  whether  Mr.  LutterelP^  ftriking 
one  of  the  bailifFs  firft  would  reduce  the  fubfequent  killing  to  be 
manfldughter  only  ? 

For  the  King  it  was  argued,  that  notwithftanding  fuch  ftroke 
the  defendants  would  be  guilty  of  murder,  that  not  being  a  fuf- 
ficicnt  provocation  for  giving  the  death's  wound  with  the  piftol: 
and  for  this  Holloway's  cafe  Cro.  Car.  139.  and  Kelyiug  127.  were 
cited,  where  the  woodward  finding  a  boy  in  the  park  who  came 
[  502  ]  to  ileal  wood,  tied  him  to  a  horfe's  tail  in  order  to  corre£l  him, 
the  horfe  run  away  and  the  boy  was  killed  :  and  this  was  adjudg- 
ed to  be  murder,  becaufe  the  tying  him  to  the  horfe*s  tail,  being 
an  aft  of  cruelty,  for  which  no  fufEcient  provocation  had  been 
given,  he  was  anfwerable  for  all  the  confequences  of  ic. 

The  defendants  infiftcd,  that  the  bringing  down  the  piilols  was 
a  fufficient  alarm  to  them  to  be  upon  their  guard ;  and  tlien  when 
he  (truck  one  of  them,  it  was  reafonable  for  them  to  apprehend 
themfelves  to  be  in  danger ;  and  in  fuch  cafe  a  prudent  man 
would  not  leave  it  any  longer  in  the  power  of  his  adverfary  to  dg 
him  any  further  mifchief. 

To  this  It  was  anfwered  by  the  counfcl  for  the  King,  that  if 
Mr.  Lutterell  hzd  continued  to  keep  the  piftolsinhis  bofom,  there 
might  be  fome  colour  for  an  apprehenfion  of  danger ;  but  the  con- 
trary appearing,  viz.  that  he  was  at  a  diftance  from  the  piilols, 
with  the  defendants  between  him  and  them  :  they  had  no  ground 
to  fear  any  harm  upon  that  account :  and  the  death's  wound  was 
given  after  Mr.  Lutteiell  was  fallen  down  witli  the  wounds  he  had 
received  with  the  fword,  and  was  intirely  in  the  power  of  the  de- 
fendants :  fo  that  what  they  did  afterwards  was  murder  in  theni| 
becaufe  it  exceeded  tlie  bounds  of  felf-prefervation. 

» 

But  the  court  in  the  direflion  of  the  jury  did  pofitivcly  declare, 

that  if  they  believed,  Mr.  Lutterell  made  the  firft  aflault  upon  the 

'  bailiffs,  the  killing  with  the  piftol  after  he  was  down  would  be 

but  manflaughter  (6)  and  the  jury  upon  that  direftion  found  them 

guilty 


(6)  The  direftion  is  ftated  to  to  think  was  the  cafe,  and  very 
be,  *•  that  if  the  jury  believed  probably  was  the  cafe,  it  would  be 
that  Mr.  Lutte^iH  endeavoured  to  juftifiable  homicide  in  the  officers, 
r^fcue  himfcif,  which  he  iccmcd     However,  as  Mr.  LutttrtU  gave 

I  the 
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guilty  of  manflaughter  only,  though  otherwife  they  were  difpofcd 
to  have  hanged  them  for  the  barbarity  of  the  fa£l» 

The  defendants  prayed  the  benefit  of  the  ftatute,  and  were  See  s  Surri 
burnt  in  the  hand.  *79*- 

the  firfl  blow,  accompanied  loith  been  their  duty  to  have  done^  if 

ffiemacis  to  the  officers  ;  and  the  cir-  the  debt  had  not  been  paid,   or 

atmftances  of  producing  loaded  piftoh  bail  given,    he  declared  //  could 

io  prcvint  their  taking  him  from  bis  he  no  nunc  than  manflaughter ^^^   lb. 
lodgings^    which    it    would   have 


Between  the  Parlflies  of  Cranly  and  St.  Mary  Guilford. 

UP  O  N  a  fpecial  order  of  feflions  it  was  ftated,  that  a  ccr-  x  i  af   t   11 
tificate-man  agreed  with  the  leflce  of  a  mill  (i),  that  he  gaim  a  fettle- 
fhould  occupy  the  mill,  and  pay  12/.  per  annum ;  that  there  was  ««nt. 
no  under-leafe  or  alignment,  but  in  purfuance  of  that  agreement  Rem?p.  j^!°* 
the  certificate-man  occupied  the  mill  two  yearsj  and  paid  the  No.  135.  S.C. 
rent.    The  feflions  adjudge  it  no  fettlement. 

Et  per  curiam^  The  order  muft  be  quaflied :  for  if  this  be  not 
an  abfolute  leafe  for  a  year  (as  Eyre  Juftice,  faid  it  was,  the  rent 
being  referved  as  the  rent  for  a  year)  yet  it  is  undoubtedly  a  leafe     r  jq-  1 
at  will,  which  is  fufficient  to  gain  a  fettlement. 


(1)  Rex  V.  Butlty,  poft.  1077. 


Dominus  Rex  verf  England. 

I  W  O  orders  of  baftardy  were  returned,  one  made  by  two  1  Seff.  Ca. 
juftices,  and  another  original  order  made  at  feflions;  and  p.294.No.i3o» 
now  both  were  quaflied.     The  order  of  two  juftices,  becaufe  the  Qrderof  baftar- 
fcx  of  the  baftani,  or  the  name  of  it,  were  not  mentioned,  only  a  dy  muft  ftaie  the 
certain  baftard  child  born  of  the  body  of  -^.  and  the  order  of  iel-  ^f*?'^?*^®^ 
fions,  becaufe  there  being  an  order  of  two  juftices  before  the  fcf-  ^^cn  there  it 
Cons  had  no  jurifdiftion  but  upon  an  appeal.  fuch  an  order  by 

twojufticcsfthe 
■    ,  ■      »__ fdilions  have  no 

jarirdi^ioa  (i}. 
(i)  But  that  they  have  an  ori-     16  ed.   196.  and  in  //^«/'s  cafe, 
ginal    jurifdidtion,     i/ide    Sla/e's     2  iff;////.  355.  the  feflions  quaihed 
cale,     Cro,    Car,    470.       Rex  v.     an  order  of  baftardy  by  two  juf- 
Gli'^,  ante  475.     Rex  v.  Grcajej,     ticcs,  and  made  a  new  one. 
Vjug,  632.      1  Barn,   Ecc,  Law 
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Gilbert  verf.  Bath. 

That  anotlier  nER  curiam^  According  to  I  Saund.  2pi.  If  the  defendant 
^w  P^^^y  ^  in  debt  upon  a  bond  would  take  advantage  of  another's  being 
in  abatemeat.     jointly  bound,  he  muft  plead  it  in  abatement,  and  cannot  demur 

upon  o^er  :  for  if  he  does,  the  court  will  prcfume  the  other  did 

not  feal  it. 

There  was  a  demuner  here,  and  the  plaintiff  had  judg- 
ment (i). 


(l)  So  in  cafe  of  a  joint  pro-  Ahbat^  Cowp.  831.  f^ide  Rirgr. 
miflbry,  the  defendant  can  only  Sbute,  5  Burr,  2611.  BulLL.N* 
plead    in   abatement.      Rex    v.     p.  129. 

Anonymous. 

Aprifoner  muft    A    Prifoner  taken  on  an  efcape  warrant  moved  to  fuperfede  it, 

iign  the  petition  ^"Y.  on  producing  a  day  rule  for  that  day.     But  the  court  re- 

before**hc  eom    ^^^^^  ^  fuperjedeas^  becaufe  it  appeared  he  went  out  early  in  the 

«tlar{e.  morniQg,  and  did  not  fign  the  petition   till  he  was   taken  up. 

Though  Sir  Thomas  Tipping  s  cafe  was  urged,  where  he  figned 

the  petition  in  tlie  morning,  and  went  out  before  the  court  fat ; 

and  they  held,  that  being  intitled  to  a  rule,  that  rule  would  pro- 

teft  him  the  whole  day,  and  they  could  make   no  fraftion  of  a 

day. 

Gardner  verf.  Walker  et  ux'.     In  Cane. 

Chan  'II  A  ^  executor  brought  his  bill  for  the  dircdion  of  the  court 
orfer  a  legacy  to  t\.  touching  the  payment  of  a  confiderable  legacy  left  by  his 
a  wife  to  be  put  tcftatorto  the defendant*s wife,  whowas  his  daughter;  and  iniifted 
^k  ^^^^IwM\.  ^o  l^ave  the  fame  put  out  for  the  benefit  of  the  wife  and  her  iffuc, 

wnere  tne  oiii  is        ...i        ,--       *^..,^,  •ni       \   r      \       »  i* 

by  the  executor,  and  likcwile  for  an  mjuction  agamtt  the  defendants  proceedmg 
Ab.  Ca.E^.  64.  in  the  fpiritual  court  in  a  fuit  tliere  inflituted  for  the  legacy. 

«  ,       On  the  hearing  the  defendant  infifted,  that  he  having  commenced 

^  S  ^  J  his  fuit  in  a  proper  court,  ought  not  to  be  injoined ;  or  if  he 
ought,  yet  there  could  be  no  reafon  to  direft  the  money  to  be  put 
out  as  infifted  on  by  the  bill,  it  having  been  never  done  but  in  cafes 
where  the  hufband  has  brought  the  bill  to  compel  the  executor  to 
pay  the  money  5  and  no  precedent  was  produced,  where  fuch  di- 
redions  had  been  given  upon  a  bill  brought  by  the  truftee. 

2  Et 
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Etper  iiUccksfield  Lord  Chancellor,  Then  it  is  time  to  make 
t>ne  ;  can  the  difference,  who  is  plaintiff  in  equity,  alter  the  i«a- 
fon  of  the  thing  ?  If  it  (hould,  it  will  but  be  for  the  hufband,  in- 
fiead  of  coming  here  to  go  into  the  fpiritual  court,  (as  to  be  fttre 
he  will)  and  fo  get  the  whole  into  his  power.  There  muft  be 
the  ufual  direftion,  that  the  money  may  be  difpofed  of  for  the 
benefit  of  the  wife  ( i ). 


(l)  Amn*  cited  in  Nicholas  v.  Bunb.    86.       Harrifon   v.   Buckle^ 

Nicholas f    Pric*    in    Cham,    548.  ante  238.      yew/on    v.    MouIjom, 

Anon.  I  E<i.  Abr,  64.  //.  l.     Ti.th.  2  Atk,  420. 
114.    S.    C.       Winch    V.    Fagt^ 

Williams  verf.  Johnfon, 
At  nift  prius  in  Middlefex  coram  King  C.  J.  de  C.  B. 

TH  E  plaintiff  brought  his  action  againft  the  daughter's  huf-  wif«  witnefi  «• 
band  for  her  wedding  cloaths ;  and  the  defence  was,  that  ?«*▼«  ««>d«  <*«- 
the  goods  were  furniflied  on  the  credit  of  the  father  ;  and  to  prove  {J^J^^  ^J^" 
diis  the  mother  who  was   prefent  at  the  chuCng  tlie  goods  was 
called  to  charge  her  huf band,  and  allowed  (i). 


(i)  A  wife  has  alfo  been  admitted  HaU  v.  Hill  et  Ux*y  poft.  1094. 

an  evidence  in  a  civil  iuii  to  affed  Davis  v.  Diniuoody,  4  Term  Rep. 

the  hufband,  in  Dale  v.  Juhnfon^  678.   in  which  laft  it  is  laid  down 

po/l»   568.     So  alfo  evidence  of  as  a  fettled  principle,  that  huf- 

her  declaration.     Anon,  po ft.  527.  bands  and  wives  cancot»  in  any 

But  this  was  refufed  in  Buitl^y  v.  civil  cafe,    be  admitted  as  vvic- 

Cookcp  2  Term  Rep.  265.     Baiktr  ncfles  for  or  againft  each  other* 
V.  Dixie,  Caf.  temp.  Hard.  252* 


Clark  verf.  Tyfon. 
At  Guildliall  coram  Pratt  C.  J. 

UPON  an  ifTue  whether  ftockwas  tendered  at  tlieday,  the  Tender  of  axk, 
plaintiff' proved,  that  though  the  books  were  not  open  to  plalatiff  muft  do 
make  transfers  in  the  common  form,  yet  they  were  ready  at  tlie  ^y^^  ^^^^ 
office,  and  upon  le*ave  from  a  dirccior  there  might  have  been  a    ^^f^.  ^^  ^j^ 
transfer,  it  not  being  ufual  to  deny  it  on  fuch  occafjons ;  but  the  it  good, 
defendant  not  attending  to  accept  the  dock,  the  plaintiff  content-   • 
cd  himfelf  with  flaying  there   all  day,  and  did  not   ad^ually  get 
leave  from  a  director  to  have  tli«  books  opened  if  the  defendant 

Ihould 
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(h6uld  come4  And  for  this  omiflion  the  Chief  Juftice  mled  it  Jiot 
to  be  a  fufficient  tender,  for  there  was  a  poflibUity  that  kaitf 
might  not  be  given,  and  the  plaintiff  had  not  done  cnrj  dung 
in  his  power:  he  ought  to  have  prepared  matters  fotbatifdMB 
defendant  had  appeared,  there  might  have  been  a  transfer 
immediately  (i). 

(l)  Thornton  v.  MouUon^  foft.  533. 

r  .Q-  1  Mead  verf.  Hamond.    Ibid. 

Tfwcr  lies        ^T^  H  E  plaintiff  according  to  the  common  coorfe  of  dcalisg 

faTewS^dcU-      ^     delivered  to  the  defendant's  fervant  an  ingot  of  gold  toet 

vewStothe^p-  fay ;  and  it  not  being  returned,  he  brought   trover  againft  the 

fwnJKe.  mafter.     And  the  Chief  Juftice  direfted  the  jury,  that  the  defi- 

very  to  the  fervant  was  fuflicient  to   maintain  the  a£lion  ^igasSi 

the  maRer,  on  proving  a  fubfequent  demand  and  refolal  $  lb  die 

plaintiff  had  a  vcrdicl  (i). 

(i)  Cory  v.  W^ebfitr^  ante  480.    See  the  next  cafe. 

f  '      ^^  Armory  verf.  Delamirie. 

///  Middlefex  coram  Pratt  C.  J. 

Finderofajfwei  HT^  H  E  plaintiff  being  a  chimney  fwecper*$  boy  found  a  jewel 
may  maintain  X  and  carried  it  to  the  defendant's  (hop  (who  was  a  gold- 
*"^*''  ^  fmitli)  to  know  what  it  was,  and  delivered  it  into  the  hands  of 

the  apprentice,  who  under  pretence  of  weighing  it,  took  out  the 
ftones,  and  calling  to  the  mafter  to  let  him  know  it  came  to  three 
halfpence,  the  mafter  offered  the  boy  the  money,  who  refufedta 
take  it,  and  infiftcd  to  have  the  thing  again ;  whereupon  the  ap> 
prentice  delivered  him  b.ick  the  focket  without  the  ftones.  Asd 
now  in  trover  againft  tlie  mafter  thefe  points  were  ruled : 

1  Com.  Dig.  !•  That  the  finder  of  a  jewel,  though  he  does  not  by  fuch  find** 

Action  upon       ing  acquire  an  abfolutc  property  or  owncrfliip,  yet  he  has  fuch  a 
trover.  (B).  3x0.  property  as  will  enable  him  to  keep  it  againft  all  but  the  lightfid 
owner,  and  confcqucnJy  may  maintain  trover* 

2.  That  the   aftion  well  lay  againft  the  mafter,  who  ^vesa 
credit  to  his  apprcniice,  and  is  anfwerablc  for  his  negleA  (!)• 

(!)  Jcnii  V.  //ur/,  Z<d\.  441.     Cct.  U^lt  C.  J.    Mtad^.  Humd, 
Ju^ra.     Granwwr  v.  I^Uen,  fo/i,  653. 

3.  M 
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3.  As  to  the  value  of  the  jewel  fcveral  of  the  trade  were  er-» 
amined  to  prove  what  a  jewel  of  the  fined  water  that  would  fit 
the  focket  would  be  worth ;  and  the  Chief  Juftice  direfled  the 
jurjTi  that  unlefs  the  defendant  did  produce  the  jewel,  and  (hew 
it  not  to  be  of  the  fineft  water,  they  ihould  prefume  the  ftrongeft 
a^inft  him,  and  make  the  value  of  the  beit,  jewels  the  laeaAire 
of  their  damages :  which  they  accordingly  did. 

Towers  verj.  Sir  John  Oibornc*  £  ro6  ] 

At  Guildhall  coram  Pratt  C.J. 

TH  E  defendant  befpoke  a  chariot,  and  when  it  was  made  Ixecutory  con* 
refufed  to  take  it  •,  and  in  an  aftion  for  the  value,  it  was  ^t^Sbin*Sf  * 
objected,  that  they  (hodd  prove  fomething  given  in  eameft,  or  a  nacute  of 
note  in  vrriting,  fincc  there  was  no  delivery  of  any  part  of  the  Fnudf. 
ffoods.     But  the  Chief  Juftice  ruled  this  not  to  be  a  cafe  within 
die  ftatute  of  frauds,  which  relates  only  to  contrads  for  th^  a&ual 
lale  of  goods,  where  the  buyer  is  immediately  anfwerable,  with* 
'out  time  given  him  by  fpecial  agreement,  and  the  feller  is  to  de- 
^ver  the  goods  immediately  (i)* 


{1)  Simon  y,  Meii'Vter^  I  Black,  JbtJrsws,  I  Burr,  2IOI.  AUx^ 
599.  3  Burr,  1921.  BuU.  L,  andtr  it.  Cwnbtr^  i  H.  Black.  20. 
ii.  P.  280.   S.  C.      CiayiM  V. 


Dennifon  wrf.  Spurling. 
In  Middlefex  corart  Pratt  C.  J. 

IN  an  aftion  by  an  infant,  I  called  the  wife  of  the procMn  /wwy,  wife  offrtcbem 
and  the  Chief  Juftice  allowed  her  to  be  a  good  witnefs.     But  «*7>  *  w*^«^- 
^e  next  day  in  C.  B.  between 

Clutterbuck  and  Lord  Huntingtower* 

I  Called  the  defendant's  guardian  upon  record,  and  Chief  Juftice  Cuanliaa  on  it4 
King  would  not  allow  him  ( 1 ).    So  note  an  authority  on  both  ^'^  ^^' 
(ides  of  the  queftion* 


(i)  Vtdi  Hopkins  V.  Nedle  et  al\  foU.  I026.     Qilh.  Lam  pf  EviJti 
3  cd.  123.  S.  P. 
VpL.  I.  N  n 
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Hazard  verf.  Treadwell.    Ibid 

vrhere  the        HT^  H  E  defendant,  who  was  a  confiderabk  dealer  in  iron, 

^ for^goodt ^     JL     and  known  to  the  plaintiff  as  fuch,  though  they  had  nercr 

delivered  to  the  dealt  together  before,  fent  a  waterman  to  die  plaintiff  for  iron  on 

^h^cradefnum**  ^^^*  ^"^  P**^  ^^^  ^^  afterwards^    He  fent  the  fame  waterman  a 

may  truft  him    fccond  time  with  ready  money,  who  received  the  goods^.  but  did 

after.  not  pay  for  them ;  and  the  Chief  Juftice  ruled  the  fending  him 

upon  trull  the  firft  time  and  paying  for  the  goods,  was  giving 

him  credit,  fo  as  to  charge  the  defendant  upon  the  fccond  con- 

tra£t. 

r  ^07  1  Snow  ver/.  Como*    Ibid. 

Where  thu  ^T^  HERE  was  a  demurrer  to  one  count,  and  an  iffue  on  the 
f  ^^^-ff"*  A  other,  and  the  venire  was  awarded,  as  well  to  try  the  iffuc 
cOT^ent'da-*  »*  to  affcfs. contingent  damages  upon  the  demurrer*  The  plaintiff 
mages  on  the  ^ras  nonfuit  upon  the  iffue,  and  the  Chief  Juftice  would  not  goon 
iwrbTSeflwI  ^  *^^^^  ^^  damages,  faying  be  had  no  power  fo  to  do,  the  j^bun* 
tiff  being  out  of  court  ( i  }• 

(1)  FU/e  Bull.  L.  N.  P.  20.  and  Chapman  v.  Hou/e^  fft.  1 140. 

Brownfon  verf*  Avcrj,    Ibid* 

Ofi^nil  debtor     yf  Sclls  goods  to  B.  and  afterwards  C.  defires  D.   to  pay  J. 

taken  as  a  fcr-    •"  •   and  promifes  to  repay  him  5  !)•  pays  -rf.  and  afterwards  A 

^*^«^tT*'***  allows  the  money  to  D.  on  account  5  and  in  an  a£tion  againft  G 

gnocher*  I  called  B.  to  prove  the  account,  (it  amounting  to  payment).  And 

it  was  obje£led|  that  the  contrad^  being  originally  only  between 

jf.  and  B.  B.  was  ftill  liable  to  A.  and  was  therefore  fwearing  to 

difcharge  himfelf ;  but  the  Chief  Juftice  faid  he  would  allow  him 

to  be  a  witnefs  to  prove  the  payment  as  a  fervant  to  C.  ( i)« 


(i)  Vide  TthbaU  v.  Tregott,  1 1  Mui.  261.    Martin  v.  I&rreJ,  f^i. 
647. 

Shuttleworth  verf.  Bravo.     Ibid. 

b4n^u't**lo      TX^  *^  bankruptcy  zQ:  it  is  provided,  that  if  the  bankrupt  hu 

wTu^fs^to  prove  JLJ  within  one  year  before  loft  5/.   in  one  day  at   gaming,  he 

him  a  gameftcr.  ifaaU  uothavc  his  Certificate,  nor  the  ufual  allowance  ;  and  upon 
P^.  650.  s.  c.  * 
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an  iflue  oiit  of  Chancery  to  try  the  point  of  gaming,  a  creditor  of 
the  bankrupt  was  called,  to  prove  the  gaming :  but  the  Chief 
Juftice  would  not  allow  him  to  be  a  witncfs,  becaufe  he  would 
be  intitled  to  a  (hare  out  of  the  ufual  allowance  to  the  bankrupt, 
which  if  he  has  not  by  having  forfeited  it  on  account  of  gaming^ 
the  dividend  to  the  creditors  will  be  the  larger* 


Johnfon  verf.  WoUycr. 
At  Guildhall  coram  Pratt  C.  J. 

REPLEVIN  in  lAftdon^  defendant  appears  upon  zn  elongatay  where Irire- 
plaintifF  declares  for  taking  guns  in  guodam  loco  vocaf  the  pic ?in  the  place 
Minories  in  London ;  defendant  pleaded   non  cepit  modo  et  forma* 
At  the  trial  the  plaintiil' proved  the  taking  at  Rotherhithe  in  Surrey  y 
upon  which  it  was  ohjefted,  that  the  plaintiff^had  not  proved  his 
iflue,  for  the  place  is  material,  and  therefore  part  of  the  iflue  un-      [  508  ]  . 
der  the  tn^do  et  forma.     The  counfel  for  the  plaintiff  admitted, 
that  it  was  traverfable ;  but  infifted  that  by  not  traverfing  it  par- 
ticularly,  the  place  was  admitted,    and  could  not  be  infifted  on, 
upon  non  cepit.     But  the  Chief  Juftice  held,  that  where  the  de- 
fendant avows  at  a  different  place,  in  order  to  have  a  return,  he  vidcSalk.  ju 
muft  traverfe  the  place  in  the  count,  becaufe  his  avowry  is  in-  94« 
cbnfiftent  with  it ;  but  where  he  does  not  infiil  upon  a  return,  he 
may  plead  non  cepit^  and  prove  the  taking  to  be  at  aiiother  place, 
for  it  is  material  ( i).     Whereupon  the  plaintifl^  was  nonfuit. 


(O   Fltfe'Rylty    v.    Parkhurf}^  it  does  not  appear  here,  as  it  did 

1  IVilf,  219   and  IValtonw,  Ktrfop^  in  thtrfe  cafes,  that  the  goods  ever 

2  JVilJ.  354.  in  which  laft  the  pre-  were  in  the  place  in  which  the  de- 
fen  t  cafe  is  confidered  by  Ifilmot,  claratioD  alledges  ihera.  to  have 
C.  J.  only  as  a  nifprius  note,  fi uc  been. 

Manwariii]|i  verf  Harrifon.     Ibid. 

UPON  the   17th  of  September  (being  Saturdoy)  about  two  Wl:hin  what 
o'clock  in  the  afternoon,  Harrtfon  gave  to  Manwarin"  in  time  •»  gold- 

Tiiich^s  note 

payment  a  ndte  for  100/.  hy  Mitford  ^nd  Alert  in  j  goliifmiths,  ,^uab«dc- 
dated  ^th  of  Sepinnbery  payable  to  Harrifon  or  order.  The  fiiinc  mended. 
afternoon  Afanwnring  pays  away  the  note  to  J.  5.  Aliford  and 
Alerlins  pnid  all  Saturday  and  Monday^  and  on  Tuifuny  morning 
as  foon  as  the  ihop  was  open,  and  before  any  money  paid,  '/.  5. 
cime  and  demanded  the  money,  but  Alilford  nnd  Mcrtins  ftopt 
payment  \  M^v*'tu,ving  paid  back  the  money  tc  J.S.  and  dcmaiidad 
it  again  of  Harrifin:  who  refufmg  to  pay  it,  an  action  was  biouglih 
And  on  non  ajfumpftt  the  Chief  juftice  told  the  jury,  that  giving 
Vol.  I.  *  N  n  2  thci 
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the  note  is  not  immediately  payment,  unlefs  the  receiver  doc< 
fome thing  to  make  it  fo  by  neglccling  to  receive  it  in  a  reafonabic 
time,  by  which  he  giv.es  creilit  to  the  maker  of  the  note.  He  left 
it  to  them  whether  tliere  had  been  any  negledl,  and  obferved  that 
die  note  was  payable  to  Harrifon  who  had  kept  it  eleven  days,  and 
probably  would  not  have  demanded  it  fooner  than  Manwaring  did, 
it  appearing  The  goldfmiths  were  in  full  credit  all  the  while*  The 
jury  defired  they  might  find  it  fpecially,  and  leave  it  to  the  court 
whether  there  was  a  reafonable  time  :  but  the  Chief  Jufticc  told 
them  they  were  jud;;es  of  that:  whereupon  they  found /re //i;/'. 
and  declr.red  it  as  their  opinion,  thata  perfon  who  did  not  demand 
a  goldfmith's  note  in  two  days,  took  the  credit  on  himfelf  (i  )• 


(i)  ^«/tf  415,416.     Po^, 707. 1 175. 1248* 


[  509  ] 


Where  a  judg- 
ment is  vacated 
t«r  irregularity, 
the  plaintilf'is 
Jiotjuftifiedf  as 
he  is  where  i:  is 
leverfed  for  er- 
ror (i). 
Ann.  71.S.C. 


a  Sid.  125. 
2  Lev.  95. 
12  Mod.  279. 
T.  Jones  115. 


Philips  verf.  Biron  et  al*. 
Paf.  7  Geo,  rot.  249. 

TRESPASS  and  falfc  imprifonment  againft  two,  who  botk 
plead  jointly,  that  there  was  a  judgment  againft  the  plain- 
tiff at  the  fuit  of  Biron,  which  was  afterwards  fet  afide  by  the 
court,  but  that  before  it  was  fet  afide  a  capias  ad faiisfacitndum 
was  profecuted  by  the  then  plaintiff,  under  which  he  and  the 
other  dcf^riidant,  who  was  the  officer,  juftify  the  imprifonment. 
And  on  demurrer  IVtarg  objefted,  that  though  an  erroneous 
judgment  is  a  jullification,  yet  an  irregular  one  is  not,  for  that  is 
a  matter  in  the  privity,  of  the  plaintiff  or  his  attorney.  Raym.  73. 
The  officer  indeed  if  he  had  juilified  feparately,  might  have  made 
a  better  cafe  than  the  plaintiff  j  but  having  joined  with  him  he 
muft  take  the  fame  fate. 


Et  per  f<  '  ■  'w,  It  is  a  reafonable  difference  in  the  firft  point,  and 
like  thf  cafe  .t  avo.J'ng  a£ts  done  by  an  adminiftrator,  where  the 
adminiitration  is  revoked,  and  not  leverfed;  in  the  cafeof  crrof 
it  is  no  fault  of  the  party,  but  of  the^ourt,  and  therefore  binds 
till  rcvcrfed.  But  as  to  the  other  point  Eyre  J.  differed,  for  he 
tho  jjjit  the  cvxxx.  might  upon  thefe  pleadings  fcparatethc  officer, 
fiiicc  it  api  ;.;rs  he  is  juftified  in  what  he  has  done. 

Caterl  rorfra^  That  he  had  waived  the  benefit  by  joining 
with  the  ciiier;  and  now  the  only  queftion  before  the  court  i:j, 
whctncr  the  whole  plea  taking  it  altogether,  be  goo.i  or  not.  The 
tiefpaid  is  laid  as  joint,  and  the  defendants  juliify  it  in  the  fame 


(ij  in  Piiihis  v.  Prober,  2  mif,  385. 


Par/bns  v.  Z./^/,  2  Black.  84;. 

manner  I 
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manner ;  bow  then  can  the  court  fever  it  and  fay  that  one  It 
guilty  and  the  other  is  not)  when  both  put  themfelves  upon  the 
fame  terms  ? 

Adjoumaiur ;  and  this  term,  it  coming  into  the  paper  again,  Where  the  offi. 
the  court  were  of  opinion,  {Eyre  J.  htpiante)  that  the  officer  had  f^^^Jj^***' 
forfeited  his  defence,  by  joining  in  the  fame  plea  with  the  de-  fn  whom  tfa^* 
fendant,  who  was  plaintiff  in  the  firft  caufe,  and  cited  i  Saund,  wanrantbno 
28.     2  Ov.  27.  »nd  gave  jud^ent />«?««'.  (I).  S^b,^ 


ntfitofiL 


(l)  Fide  fofi,  99).     Zmith  V.  Dr.  Bouchier^  Middliton  v.  Prict^  fofi. 
IZ84.  S.  P. 


Hammond  vn-f.  Stewart.  r  «..^  -1 

TH  E  defendant fummoned  QiiZ'Ttsrmr  a.  witnefs  to  attend  Attachment 
the  trial  of  the  caufe,  who  on  fervice  cith^fubpana  faid  ««]*o^<i*s«wft« 
he  would  not  attend,  but  ruirthc  hazard  of  forfeiting  the  100/.  TttSdUiJ^^t 
penalty :  and  on  affidavit  of  this  Ketelby  moved  for  an  attachment,  fukptna. 
that  they  might  not  be  put  to  bring  their,  adion  upon  the  ftatute, 
faying  they  do  it  every  day  in  Chancery,  even  for  not  attending 
a  mafter  upon  his   fummons.     And  in  the  principal  cafe  the  ^ 
court  made  a  rule  to  fliew  caufe  ( i  )• 

And  this  term  the  rule  for  an  attachment  ^^^againft  the  wit-  Whatnocieea 
nefs  was  difcharged,  it  appearing  that  the  fubpana  was  not  ferved  to*£v^«f  atebi 
till  two  in  the  afternoon  in  the  city,  to  attend  the  fittings  that  day  to  which  he  u 
in  MidMefex^  which  the  court  faid  was  too  ihort  notice,  and  diat  ^b^mum*^ 
witneiTes  ought  to  have  a  reafonable  time  to  put  their  own  af- 
fairs in  fuch  order,  that  their  attendance  upon  the  court  may  be 
as  little  prejudice  to  themfelves  as  poffible. 


(i)  So  Wyat  V.  fTinhwrtb,  fo/.  gia     Fcar/§m  V.  Iks,  Doug.  535^ 
Cbafmrnn  v.  Poiuton^  ffi.  1150. 
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Sir  John  Pratt,  Knt.  Lord  Chief  Jujiice. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knf.  \yHfticej. 

Sir  John  Fortefcae  Aland,  KnU     J 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

^/r  Philip  Yorke,  Knt.  Solicitor  General. 


Gljrn  verf.  Tatcs. 

If  the  principal  'Tp  H  E  plaintiff  recovered  judgment  againft  the  defbidanti 
4iet  between  the  X  and  took  out  a  capios  ad  faiisfaciendutH^  and  had  a  non  e^ 
r^'d  th^*'*'*  mw/f/tf/  returned  and  filed :  then  he  took  out  fcire  facias  againft 
wnd[yfi./*.*die  ^^  ^*'''  and  before  the  return  of  the  {ccotiA  fcire  fadai  the  prin- 
baii  are  iitbie.  cipal  died,  upon  which  the  queftion  arofe,  whether  the  baH 
I  Mod.  31,  S.C.  (hould  be  relieved  in  this  cafe,  within  the  reafon  of  that  pradice 

which  indulges  them  to  furrender  the  principal  any  time  before  the 

return  of  the  kzonA  fcire  facias  (i). 

And  after  argument  and  fearch  of  precedents  it  was  ruled,  that 
the  bail  (hould  not  be  relieved,  they  having  taken  the  time  after 
fuing  out  the  capias  ad fatisfaciendutn  at  their  own  peril,  and  after 


i^i)  Williams  V.  Faugban^  Moor  Tymperley  v.  Odman,  Crt.  Car. 
77 S-  C'"*-  Car,  97.  Cal/e  y.  165.  ace.  FiU^JOood  y,  P§ppUweii» 
Dinglcy,  /T.  Jones  138.  Ttnkerlye  2  Wilf  6y.  Cwc.fofi,  717.  S.  P. 
V.  Booth f   I  RolL  Abr.  336.  pi,  i. 

that 
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that  they  could  hot'  difcharge  themfelves  but  hj  an  a£lual  ftir- 
render* 

Atkinfon  vfrf.  Coatfworth. 

UPON  error  out  of  the  county  palatine  of  Durham  in  an  lademurMfofU 
a£lion  of  covenant  brought  by  the  executor  of  the  Icflcc  SpomticSiiii 
againft  his  aHigneef  wherein  the  breach  wad  afligned  in  non-pty-  by  both, 
mcnt  of  rent  to  the  original  Icflbr ;  BootU  objcflol,  that  it  did  not  ^^"^  ^^^ 
appear,  the  firft  leffce  everfealed  the  leafc:  and  if  he  did  not,  luJ'^y^x* 
then  there  was  no  obligation  upon  him  to  pay  the  rent,  and  con*  more  fuU. 
fequenlly  no  adtion  could  be  maintained  upon  this  covenant, 
which  is  only  to  pay  the  fame  rent  to  the  firft  leflbr,  as  was  pay- 
able by  the  firft  leflee  before  the  affignment*    To  which  it  was 
anfwered  and  refolved  by  the  court,  that  the  firft  deed  being  fet 
out  as  itidentura  foBa  inter  the  lefTor  and  leflee,  by  which  the 
leflee  cwvenit  et  agrcMvit  to  pay  the  rent,  that  was  an  implicit 
averment  of  a  fealing  by  him  ( i )  within  the  reafon  of  the  cafe  of 
Baylor  v.  Dobiins,  Mich*  7  Geo.  (a)  where  fecit  notam  fuam  was  («)  Ante  too, 
held  to  import  a  figning.     Ld.  Raymond  1377* 

2.  That  if  this  was  not  fo,  yet  the  defendant  by  covenanting  a  covenant  to 
to  pay  the  rent  referved  by  the  firft  indenture,  was  eftopped  to  p«ri«otieienre4 
fay  there  was  no  fuch  deed  as  could  raife  the  rent.     And  there-  ^,*^^^» 
fore  the  judgment  given  below  for  the  plainti£F  was  affirmed.  cofeoantor  fioia 

laylnf  there  ia 
'  BO  ittch  loden- 

tttre  Co  raife  thv 
(i)  In  Sir  Framcis  EHgUfiild*%    peft.  609.  the  cafe  of  a  promilTory  reAt(2}, 
cafe»    4  Lew,   175.      Flvian  v.     note. 

CbampiMt    2   Ld,   Rajm.    1125.  (2)    Stroud    v.    ^PEZ&V,    Pofh. 

AUworthy.  Hutcbin/ou,  I  Lut*w.     II 4.       Ow.    Iio.    S.   C.    S^  P. 
333.  S.  P.     Moore  v.  Jones,  pofi.     I  Roil.  Ahr.  872. 
814.   and  fee  EUivt  v.  Cowper, 


Dominus  Rex  verf.  Inhabitantes  de  Ru£fbrd« 

lij^ANDAMUS  direftcd  to  the  juftices  of  the  peace  of  the  Mafidamm$  to 
•* '^  county  of  Nottingham^  reciting,  that  within   the   ville  of  «Pi»*«t  cnrer- 
Rufford  there  are  divers  fubftantial  freeholders  able  to  contribute  S^^^bCa*** 
to  the  maintenance  of  the  poor,  and  that  there  are  no  church-  place, 
wardens  or  overfeers  to  make  a  rate,  and  that  there  are  poor  an-  ^^^  39* 
provided  for,  ideo  it  commands  them  to  appoint  overfeers.  l^oky^Vs.  C. 

They  return,  that  the  wile  of  Rufford  is  part  of  no  parifli,  but 
dme  out  of  mind  has  been  extraparochial  without  chm^,  chapel^ 
or  parochial  rights,  and  that  there  never  have  been  any  overfeers 
of  the  poorj  et  ea  de  cauja  they  cannot  appoint 

N  n  4  And 
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*  It  wu  t  And  there  hav  ing  been  only  an  ^^iter  opinion  of  tLe  conn  tn  dtf 

nU,"i'nhr''  czk  of  Dotting  V.  Brnvcombhdge,  Hill,  il  Ann.  B.  R.  ( j)  that 
whole  court  de-  overfeers  of  &e  poor  might  be  appointed  in  an  extrapaurochial 
delivered  by  place ;  thc  court  dircfted  an  argument,  that  the  point  might  be 
to  a^dCr*^  ••    folemnly  determined. 

(«)  Foley  98. 

Silk.  50'-  And  after  argument  and  confideration  of  all  the  ftatutes  rc- 

^  5'3  J  lating  to  the  poor,  the  court  were  of  opinion,  that  the  powers 
given  by  the  43  Eliz.  to  be  executed  in  parifhes,  were  by  the  13 
fi  14  Car.  a.  c.  12.  extended  to  all  townfhips  and  villages,  whe- 
ther parochial  or  extraparochial,  and  confequently  overfcen 
might  be  appointed  in  this  cafe,  for  which  purpofe  a  peremptory 
mandamus  was  awarded  (l)* 


(1)  ShilltHgtonv.Noft$n,  i  Ltv.  a  vill.  Rex  v.  Juftiees  •/  Bri" 
142.  contra.  But  if  muft  be  fordjkire.  Cold.  167.  JRfx  r,  Pt" 
fworn  either  to  be,  or  be  reputed    tcrbTougbj  iL  258. 

Mayo  verf.  Archer. 

5*^1^  501.         Y  N  trover  for  goods,  on  Not  guilty  pleaded  a  trial  was  had  at 
^eT^lS*'  *  1  i\^/ri«x  in  JLj^/itfc/i,  where  the  jury  found  this  fpccial  vcnUa: 

buyt  and  fells 

rbiSkra"'*  **       That  one  Richard  Baxter  for  divers  years  before  any  coBumf- 
8  Mod,46.*s.c.  fion  of  bankruptcy  taken  out  againft  him  occupied  a  farmof  300 /• 
I  Ca  Bink.       per  annum^  and  during  fuch  occupation  annually  planted  dircrs 
Laws  46.  3d  ed.  ^^^^^  of  the  farm  with  potatoes,  which  he  fold  for  gain  :  that  he 
likewife  bought  of  other  perfons  feveral  great  quantities  of  pota- 
toes, with  intention  to  fell  them  for  gain,  which  he  publicklydid 
in  feveral  markets,  and  that  he  hired  warehoufes  to  put  them  io» 
till  he  could  conveniently  fell  them.     That  if  this  makes  him  a 
tradefi  he  committed  an  a£b  of  bankruptcy  within  the  intention 
of  the  ftatutes,  and  a  commiflion  ifTued,  and  the  plaintiff  was 
made  affignee.     That  after  the  a£^  of  bankruptcy,   and  before 
any  commUEon  iffued,  the  defendant  recovered  judgment  againft 
the  faid  Baxter  for  600  /•  debt  befides  cods  of  fuit,  and  took  out 
^  fieri  facias f  by  virtue  whereof  the  (herifFfeized  the  goods  men- 
tioned  in  the  declaration,  which  they  find  were  befoi^  tlie  bank- 
ruptcy the  goods  of  Baxter.     And  whether  Baxter  was  a  trader 
or  not  within  the  intention  of  the  feveral  ftatutes  againft  bank- 
rupts, is  the  doubt  of  the  jury,  whereon  they  pray  thc  advice  of 
.  the  court :  etft  pro  quer\  they  aflefs  damages,  and  if  not  a  traderi 
tliey  find  pro  defendente. 

Chejbyre  Serjeant/rv  quir.  Tho  1 3  Eli%.  f .  7.  (which  the  fub- 
fequent  ftatutc  Jac*  i.  appoints  to  be  largely  expounded)  de- 

fcdbcs 
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fcribes  a  bankrupt  to  be  one  buying  and  felling  for  gain.  I  admit  . 
a  farmer  or  an  inn-holder  are  not  within  the  ftatutes,  and  were 
conflrued  to  be  exempt  before  5  jinna  had  made  them  fo.     CrOf 
Car.  549* 

His  being  a  farmer  will  not  fcreen  him,  is  he  deals  as  a  trader 
Ukewife,  and  therefore  I  (hould  think  fome  farmers  might  be  made 
'bankrupts  under  the  notion  of  cheefemongers.  I  remember  a 
a  motion  to  fuperfede  a  commiffion,  where  it  was  he  held  that  a 
gentleman  of  die  bar  who  had  a  colliery,  and  dealt  in  coals  at  [  514  ] 
Durham  {\\  was  fuch  a  trader  as  might  be  a  bankrupt.  He 
need  not  get  his  whole  living  by  buying  and  felling,  for  the  word 
nfeeking  not  getting^  and  therefore  If  he  feeks  his  living  this  way» 
his  feeking  it  another  way  will  not  alter  the  cafe.  A  dealing  of  this 
fort  gains  him  that  credit,  which  traders  give  one  another^  and 
that  is  the  beft  rule  to  go  by.  1  Vent.  1669  "^66^  29.  I  Sid. 
411.     I  Lev,  17. 

Artificers  differ  from  thofe  that  buy  an3b£jH,  andytt  (ftey«iaj 
be  bankrupts.     Such  are  fhoemakers,  and  many  others. 

There  can  be  no  doubt  but  fuch  a  dealing  as  this  would  have 
made  him  a  trader,  if  the  farming  had  not  been  found  \  now  if 
that  be  taken  to  have  altered  the  cafe,  every  man  may  take  a 
farm,  in  order  to  avoid  the  fiatutes. 

Braffthwajte  Serjeant  contra.  He  might  buy  thefe  potatoes  in 
the  ground,  as  maiiy  gentlemen  do  a  crop  of  turnips,  of  which 
they  fell  the  overplus,  and  yet  were  never  reckoned  to  be  traders. 
The  cafe  in  i  Roil.  520.  fays,  that  the  buying  and  felling  in  or- 
der to  promote  a  bufmefs  which  does  not  make  a  trader,  will  not. 
caufe  a  man  to  be  a  bankrupt*  2  Jones  i^b* 

Chief  Juftice.  I  think  the  queftion  will  turn  on  the  manner  of 
finding,  for  there  can  be  no  doubt  but  on  one  hand  a  farmer  can- 
not be  a  bankrupt,  and  on  the  other,  that  a  dealer  in  potatoes 
may,  if  fuch  a  dealing  be  found  as  wiH  (hew  it  to  be  a  man's 
trade  :  it  is  indeed  faid  only,  that  he  bought  divers  great  quanti- 
ties,  which  in  an  indi£lment  would  be  ill ;  but  I  am  inclined  to 
think  it  will  be  well  enough  here,  where  it  is  only  necefTary  to 
fliew  that  he  fought  his  living  in  that  manner.    I  Ihould  tliink,  if 


(1)  This  cafe  is  loofcly  dated.  171.     Parker  v.  fTelis,  im  C.  B. 

If  he  dealt  in  no  other  coals  buc  Co.  Bqnk.   Latvs    554.     i  Term 

thofe  of   his   own   colliery,    he  Rep.  i^.     Newton  y.  Newton ,  Co. 

would  not  be  a  trader  liable  to  a  Bank.  Laws  76. 


commiilioa.  Port  v.  Turton^  2  Jfllf. 


zHertm 
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a  HereforiJhWi  man  bought  apples  to  mix  with  hU  own^  and  tbeo 
fold  the  cycler,  he  would  be  a  trader.  As  fiar  as  drcumftances 
can  conclude,  it  appears  this  man  was  a  trader^  for  he  bought 
the  goods,  and  kept  markets  and  warehoufet.  Powfs  Jufticc 
accord.  If  a  farmer  (hould  deal  in  wool  or  hops,  he  wUl  be  a 
trader,  and  fo  will  an  inn^keeper  who  fells  corn  in  quantities, 
which  are  not  confumed  in  his  houfe* 

Eyre  Juftice.  The  verdifl  muft  fet  out  the  quantxticSf  diat  we 
may  judge  what  (hare  of  his  living  was  fought  thus** 

Forte/cue  Juftice  faid  the  quantity  muft  be  mentioned^  That  it 
might  appear  whether  this  or  farming  was  his  chief  buGnels  (a). 

Adjournatur.  And  afterwards  the  plaintiff  moved  on  an  a£S- 
davit  that  the  quantities  were  proved  at  the  trial,  that  a  venin 
C  5'5  ]  facias  de  novo  might  be  awarded.  Sed per  curiam :  Let  the  fpecial 
verdid  be  amended  in  thatrefpe£l  (3)^  and  fo  it  was,  and  ftood 
over  upon  an  ulterius.  And  Mich*  9  Geo.  without  much  argu* 
ment  judgment  was  given  for  the  plaintiff. 


(2)  Bu/call  y.  Ho^^   3  ^t(f*  Pm;x  }.  that  tbe  quantity  if  im- 

146.  accords  with  this  opinion  of  material,  and  that  every  periba 

Eyre  and   Forte/cue   J.      But    it  it  a  trader  within  the  banknipt 

feems    fettled     by    Potman     v.  laws  who  buys  to  fell  again  to 

yaughan,  I   Term  Rep,  572.  and  the  publick  in  general,  intending 

BartU!cmeu)    .  Sherwood,   I  Term  to  get  a  profit  thereby. 
Rep.     573.     in     conformity    to         (3)   Hde  C^gaa  r.   E^dem^  I 

the  opinion  of  the  C  J.    and  Burr,  383. 


Land  verf.  Harris. 

4  Ann.  c.  16.  Tp  H  E  defendant  gave  a  bond  to  pay  a  fum  of  money  by  in- 
The  aa  for  J.  ftalments  at  5  L  per  annum,  and  having  failed  at  one  of  the 
tKTiiarrenJ'ves  ^^Y®*  *^  plaintiff  brought  his  aftion  for  the  penalty.  And  now 
only  on  payment  IFcnrg  moved  upon  the  a£t  for  amendment  of  the  law,  that  upon 
of  the  whole  paying  the  5/.  and  cofts,  proceedings  might  be  ftayed*  Sed  per 
prinapr .  curiam  :  We  cannot  do  it,  for  it  never  was  the  intent  of  the  ob- 

ligee that  he  would  be  put  to  fo  many  feveral  anions  as  one 
a-year  ( 1 ). 


(i)  Bridges  V,  WilUamfon^  pofi.     %,  ih.     3  Bwrr.  1 374.     Cwirael 
8 1 4*  Maitte  v.  Somtur^  Hil.  4  Geo.     vide  Bonafru  v.  Rjbot^  ih,  137a 
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Windham  verfn.  Wither. 
Idem  verf.  Trulh 

THE  plaintiff  brought  two  aflions  upon  a  promiffory  note,  PuaScc 
one  againft  the  drawer>  and  another  againft  the  indorfor,  ^^  *^*  *•  ^ 
and  recovered  in  both.  And  now  Wearg  moved,  that  they  hav- 
ing tendered  the  principal  in  one,  and  the  cods  in  both,  no  exe- 
cution might  be  taken  out ;  which  the  court  ordered  accordingly, 
and  (aid  they  would  have  laid  the  plaintiff  by  the  heels,  if  he  had 
taken  out  execution  upon  both. 

Hall  v/f/I  Stone. 

UPON  executing  the  inquiry,  the  plaintiff  was  furprized  WHt  of  ioqiuiy 
with  a  defence,  and  not  prepared  to  prove  his  whole  dc-  ^^^  ^Jj**" 
mand ;  and  the  court  fet  it  afidc  on  payment  of  cods,  the  damages  rouii  by  nesieft 
being  too  fmall  ( i ).  of  plaintiff- 


(0  Vide  Maikham  ▼.  MiUli*     binfiu^    poft.    692.      Hayward  V. 
icHj  fojt,  1 259.     Cbambirs  v.  Ro-     Newton,  poft.  940. 

Lawrence  verf.  Jacob. 

IN  an  aSion  by   the  fecond  indorfee  of  a  bill  of  exchange  in aaSon agimft 
againft  the  firft   indorfor,  it  was  held  fufficient  to  fay  the  'n***^**'*  »««<* 
drawer  had  not  paid  it,  without  (hewing  a  demand  ( i ).  ^^  ondnwer. 


(1)  Fide  ante  J^ I.     Brmlijf  v.  Ftaxier,  and  the  note.     Collins  y. 
BntUr,  fojf.  1087. 

Jordan  verf.  Harper.  r  ritf  1 

SI  R  Sebajtian  Smith  brought  an cje£lmcnt  againft  feveral  per-  inejeamcn*the 
fons  who  lived  in  cottages  upon  the  wuftc  as  paupers^  to  try  plaintiff  hat  hu 
whether  the  cottages  belonged  to  him  as  lord  of  the  manor.    The  *^*if  *°"^.^^ 
parifh  made  defence,  and  the  plaintiff  was  nonfuir,  and  he  paid  defendant  'he 
cofis  to  one  of  the  defendants  who  was  in  his  intereft  ^  and  upon  pieafet. 
motion   the  court  faid,  tlicy  could  not  relieve  the  parifli  or  the 
other  defendants. 


51^ 
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Connor  wr/I  Martin^     In  G.  B. 


feme  cowrt  fT^  H  E  plaintiff  declared  upon  a  promiflbry  note  made  to  a 
cannot  indorfe  a  J^  feme  covert^  and  indorfed  by  her  to  him,  and  on  argument 
t"im"?"*^'  judgment  was  given  for  the  defendant,  the  right  being  in  point  of 
Per  Deanitdn  J.  law  veiled  in  the  hufband,  and  the  wife  having  no  power  to  dif- 
5.C  pofcofit(i). 


(0  S.  P.  f€r  Parker  C.  J.  in  MiUs  v.  mUiams,  lo  M§d.  246. 


Dominus  Rex  verf  ArcWep'  Armagh. 

An  aa  of  Par-  TT^  R  R  O  R  of  a  judgment  in  5.  R.  in  Hibemia  in  a  quare  im* 
*'"ford^  **  i*^  pedit  brought  by  the  crown  for  the  prefentation  to  the  church 
endowed  Htd^  ^^  Louth^  being  an  advowfon  in  grofs*  The  Attorney  General 
ries  and  ricar-  counts  that  King  0?arles  thc  Second  was  feifed  of  this  advowfon 
crown*  Aot?*h  ^^  ^*S^'  ^  ^^  crown,  and  prefented  one  John  HuJfin^  and  fo 
not  named.  alleges  feveral  prefentations  by  the  crown,  and  brings  down  the 
%  Mod.  5.  s.  C.  title  to  his  prefent  Majefty,  and  (hews  a  vacancy  by  thc  death  of 

Thomas  Coxy  unde  it  belongs  to  the  King  to  prefent  \  but  the 

bifliop  and  Peter  Jachfon  eum  injujle  itnpediunt* 


>5^-^^^^ 


^x/ 


The  bifliop  pleads,  that  long  before  10  Car.  i.  and  ever  fincef 
there  were  within  the  parifh  of  Louth  both  a  reAory  and  vicarage 
endowed,  and  that  King  JViUiam  and  Queen  Mary  being  feifed 
of  thc  advowfon  of  the  redory  prefented  the  faid  Thomas  Cox, 
who  was  admitted,  inflituted  and  indu£led ;  and  Narcijpds  arch- 
biftiop  oi  Armagh,  being  feifed  of  the  advowfon  of  the  vicarage^ 
in  the  year  1 7 1 2  prefented  the  faid  Peter  Jackfcn ;  and  Cox  died 
and  Jack/on  furvivcd,  and  before  any  prefentation  by  the  crown, 
the  archbifhop,  by  virtue  of  an  acl  of  Parliament  10  Car^  i.  by 
writing  under  his  archicpifcopal  feal,  united  and  confolidatcd  the 
rcftory  and  vicarage,  prout  ei  bene  Ucuit :  and  fo  concludes  that 
he  claims  nothing  but  as  ordinary,  with  the  proper  averments  to 
bring  the  rcclory  und  vicarage  within  tlie  defcription  of  thc  a£i  of 
Parliament. 

t  5^7  ]  The  incumbent  pleads  the  confolidation  in  the  fame  manner, 
and  the  Attorney  General  demurs  to  both  pleas,  and  judgment  is 
given  below  for  thc  King,  and  on  error  in  this  court  thc  general 
errors  are  afligned, 

Fazaherley  pro  gueren,  in  errore.  The  only  quedion  below,  and 
which  1  (Irall  fpeak  to  is,  whetlier  the  crown  fliall  be  bound  by 

this 
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this  zSt  of  Parliament  though  not  fpecially  named :  and  to  profe 
that  the  King  is  bound,  I  need  onljr  inftance  in  fome  of  the  ex- 
ceptions out  of  the  general  rule  laid  down  in  the  books,  and  fhew 
that  this  cafe  falls  within  them.  A^ls  for  the  advancement  of 
religion,  learning,  and  providing  for  the  poor,  are  mentioned  as 
cafes  where  the  crown  is  bound*  1 1  Co.  70,  72,  73.  2  Infi. 
359*  6Si*    Plow*  248.     5  Q.  14.     I  RoU.  Rep.  151. 

This  provifion  is  for  the  advancement  of  learning,  by  making 
It  worth  the  acceptance  of  a  man  able  to  inftrudi  the  people ;  it 
encourages  learning,  when  minifters  have  a  profpedl  of  being 
jrewaided  for  their  pains ;  and  the  poor  will  be  the  better  for  it» 
becaufc  the  parfon  will  be  more  able  to  relieve  them* 

Ritue  contra.  At  the  time  of  the  union  there  was  a  right  in  the 
crown  to  prcfent  on  the  vacancy,  and  the  intention  of  the  fiatute 
was,  that  the  union  (hould  be  made  when  both  the  refiory  and 
vicarage  were  full,  that  fo  both  patrons  might  have  an  equal 
chance ;  for  after  the  claufe  which  enables  the  archbifhop  to  con- 
folidate,  the  ad  provides,  that  during  the  lives  of  the  two  in- 
cumbents they  (hall  enjoy  the  reftory  and  vicarage  diftindly,  and 
tipon  the  death  of  either,  then  the  two  rights  fhall  furvive  to  the 
other,  and  the  patron  of  him  that  died  firft  (hall  have  the  (irft  pre- 
fentation :  no  dire£lion  is  given  for  fettling  the  right,  where  the 
vnion  is  made  during  the  vacancy  of  one  \  which  (liews  that  the 
intention  of  the  Parliament  was  to  have  the  union  made  when 
both  the  incumbents  were  living:  but  now  by  this  contrivance 
the  archbi(hop  is  fure  in  all  events  of  having  the  firft  prefentatioa 
to  the  united  benefices* 

C*  J*  At  common  law  two  churches  could  not  be  united  with- 
out confent  of  both  the  patrons,  but  now  this  ad  of  Parliament 
giving  the  archbi(hop  a  right  to  controul  the  title  of  the  patrons^ 
we  muft  conftrue  it  ftriAly,  that  fo  the  a£t  may  do  as  little  wrong 
as  po(Eble :  and  therefore  if  upon  confidering  every  part  of  the 
a£l  it  appears  to  be  the  intention  of  the  Parliament  that  the  union 
(hould  be  made  when  both  the  rc£lory  and  vicarage  were  full;  at 
this  confl:ru£iIon  works  the  leaft  injuftice,  we  (hall  certainly 
follow  it  if  poflible* 


The  claufe  runs  thus :  ^*  And  whereas  in  divers  places  of  this 
*^  kingdom  of  Ireland  there  are  within  one  pariih  both  a  parfon 
**  and  vicar  endowed,  and  in  fome  pari(hes  more :  be  it  enaded, 
•*  that  in  every  fuch  cafe  it  (hall  and  may  be  lawful  to  and  for  the 
"  biihop  of  that  dioccfe  and  metropolitan  of  that  province  within 
**  which  the  f;iid  pariihes  are  (ituate,  by  their  writing  under  their 
^  archiepifcopal  and  epifcopal  feals,  at  any  time  or  times  here- 

««  after, 


[5^8] 
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^  after,  to  unite  and  confolidate  all  and  every  the  faid  parfonages 
<<  and  vicarages  fo  being  within  one  parifli,  into  one  intire  par* 
*«  fonagc  or  re^lory  or  benefice,  yet  neverthelefs  fo^  that  if  fuch 
"  parfonages  and  vicarges,  or  anv  of  them,  be  at  that  time  full 
"  of  incumbents,  that  every  of  the  faid  incumbents  may  hold 
<<  and  retain  to  their  ovirn  ufe  his  and  theii  refpedive  parfonages 
<*  and  vicarages,  and  all  the  profits  thereof,  for  fo  long  time  as 
**  they  (hall  live,  and  continue  lawful  incumbents  thereof;  and 
^  if  one  or  more  of  fuch  incumbents  do  die,  or  otherwife  ceafe, 
*<  refign,  be  depofed,  or  deprived,  that  then  the  faid  parfonage, 
*^  vicarage  or  benefice,  fo  or  by  any  other  means  growing  void, 
<<  Ihall  furvive,  remain,  and  accrue,  to  the  lurvivors  of  me  faid 
<*  incumbents ;  and  after  fuch  furvivors  accruing  or  coming  into 
'*  one  hand,  (hall  thenceforth  for  ever  be  and  continue  one  whole 
*^  and  intire  rcAory  and  parfonage  or  benefice,  according  to  the 
<<  union  and  confolidation  aforefaid  to  fuch  furviving  parfon  and 
*^  his  fucccflbrs  for  ever."  And  then  it  goes  on  to  dired  the 
method  of  prefenution ;  and  as  to  this  cafe  the  dire£lion  b,  that 
after  the  death  of  the  furvivor  the  patron  of  him  that  died  firft  ihali 
prefent,  and  then  to  take  it  by  turns. 

Now  taking  all  this  together  I  think  the  only  view  of  the  Par- 
liament  was,  to  have  the  union  made  when  both  churches  were 
full,  and  therefore  they  provide,  that  though  the  union  be  made 
when  both  are  full,  yet  it  (hall  not  take  tSkdi  till  the  death  of  one 
of  the  incumbents*  As  to  that  which  was  the  main  point  below, 
I  think  they  were  miftaken,  for  I  take  it  the  King  will  be  bound 
in  this  cafe  \  but  we  will  confider  of  it. 

Povjys  J.  It  is  far  from  being  clear  to  me,  that  the  King  (hall 
not  be  bound  by  this  aA  of  Parliament.  As  to  the  conllru£lion 
of  it,  I  think  the  only  reafonable  one  b,  that  the  union  ihould  be 
made  in  xht  life  of  both  incumbentis* 

Eyre  J.  I  think  this  (tatute  will  extend  to  the  crown,  becaufe 
It  does  not  deprive  the  crown  of  any  prior  right,  but  only  new* 
models  it,  and  therefore  differs  from  Dr.  Birches  caf<;,  where 
the  ancient  prerogative  of  the  crown  was  to  be  deftroyed.  As  to 
the  condruction  of  this  (latute,  I  am  of  opinion,  that  the  arch« 
r  519  ]  bi(hop  may  unite  during  the  vacancy,  for  the  power  is  given  him 
to  do  it  at  any  time  or  times^  and  then  when  the  fubfequent  daufe 
provides  only  for  fome  particular  cafes,  I  can  only  take  it  to 
be  a  dire^ion  as  to  thofe  particular  cafes,  and  not  intended  to 
abridge  or  controul  the  former  power ;  and  as  to  all  other  cafes 
not  exprefsly  provided  for,  they  muft  receive  fuch  a  determination 
as  is  agreeable  to  law  :  this  is  what  (licks  with  me,  and  is  the 
only  di(ficuUy  in  the  cafe,  whether  the  latter  part  of  the  claufe  be 
^  reftraint  of  the  general  power,  which  it  muft  be  admitted  would 
(if  it  ftood  fingly  upon  that)  include  the  cafe  now  before  us. 

Forte/cue 
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Fortefcue  J.  I  make  no  doubt  but  the  crown  is  bound  by  this 
fiatute ;  but  then  as  it  works  a  wrong  to  the  crown^  which-ever 
way  we  take  it,  I  think  we  are  to  afibrd  it  no  latitude  in  conftruc- 
tion*  The  cafe  at  bar  I  take  to  be  neither  within  the  words  nor 
meaning  of  the  ftatute,  yt  neverthelefsfo  tbat^  iSTc.  is  a  part  of  the 
fameclaufe,  and  in  my  apprehenfion  is  the  fame  as  if  the  ftatute 
had  run,  yel  in  thefe  cafes  anly^  lie*  for  as  they  are  introdu£live  of 
a  new  law,  they  infer  a  negative  g  and  therefore  if  this  cafe  does 
not  fall  within  the  fubfequent  proviiions,  it  it  not  a  cafe  within 
the  TiGt  of  Parliament.  Can  any  man  think  the  Parliament  would 
do  fo  abfurd  a  thing,  as  to  give  an  alternative,  and  not  fay  who 
fliall  prefent  firft  ?  And  yet  that  will  be  the  cafe  of  all  confoli« 
dations,  that  do  not  fall  within  the  direftion  of  the  fubfequent 
words :  but  then  it  is  faid  this  cafe  mud  be  left  to  the  decifion  of 
the  law ;  for  my  part  I  know  of  no  law  that  will  determine  who 
ihall  prefent  firft ;  fo  that  by  this  method  of  confolidating  during 
the  vacancy,  the  archbifliop  is  to  unite  the  Swing's  ie£lory  to  his 
vicarage,  and  fo  to  get  the  firft  turn  \  whereas  take  it  the  other 
way  there  will  be  no  difficulty  ;  it  is  exprefsly  determined  who 
fhall  prefent  firft,  and  the  afi  does  as  little  wrong  as  poffible,  by 
giving  an  equal  chance  to  both :  for  thefe  reafons  I  think  the 
court  below  have  done  right  in  giving  judgment  for  the  EiAg. 

Adjmrnatur  %  and  this  term  it  was  argued  by  Serjeant  Reynolds 
fro  queren.  in  errore.  It  being  given  up  at  bar,  that  the  crown 
was  bound  by  the  ftatute,  he  proceeded  to  maintain  the  confo« 
lidation,  though  made  during  a  vacancy  of  the  tt&oxy.  At  com* 
mon  law  all  unions  were  derived  from  the  the  authority  of  the 
ordinary  with  the  licence  of  the  crown  and  the  confent  of  the  pa« 
trons.  2  Corp.  Jur.  Gv»  256.  Cro.  EL  500.  a  Roll.  Abr.  'j'jZ. 
And  Dy*  259.  fays  the  proper  time  for  an  union  was  in  a  vacan« 
cy«  If  the  ftatute  has  not  adjufted  the  manner  of  prefenting 
in  this  particular  cafe,  it  muft  be  done  according  to  the  rules  of 
the  common  law. 

Wearg  contra.  The  common  law  has  laid  down  no  rules ;  for  r  ^20  T 
as  thefe  things  were  done  by  confent,  tlie  parties  fettled  that 
matter  amongft  themfelves.  This  a£i  according  to  Hatton  ofSta'^ 
tuUSf  muft  be  conftrued  to  work  as  little  wrong  as  poffible;  the 
law  regards  our  advowfon  as  a  thing  of  value,  it  is  what  we  have 
a  property  in,  there  is  a  recovery  in  value  for  it,  and  it  may  be 
fold*  The  31  H.Z.  had  no  faving  of  the  rights  of  ftrangers  \  and 
yet  yones  Sir  William  71.  it  was  held  to  be  implied  in  order  to 
prevent  a  wrong. 

It  may  be  a  quoftion  whether  by  this  union  the  patron  of  the 
vacant  rcdlory  has  not  intirely  loft  this  right,  it  being  difficult  to 
iieiermine  how  the  ancient  right  can  fubfift  in  the  new  created 

church, 
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church,  (ince  he  can  never  fay  that  church  has  been  full  of  iU 
incumbent)  as  the  archbiihop  may. 

C.  J.  Though  the^rds  of  the  z(k  are  general  enough  to  take 
in  this  particular  cafe ;  yet  if  it  appears  not  to  be  within  the  intent 
and  reafon  of  the  ftatute,  we  mud  conftrue  it  to  be  excluded. 
The  plain  intent  was,  that  the  union  fhould  be  upon  the  moft 
equal  terms,  and  the  leafl:  prejudicial  to  either  party  in  favour  of 
the  other*  At  the  time  of  the  union  the  crown  had  a  right  to 
prcfcnt,  and  this  is  to  be  taken  away  without  any  equivalent,  by 
a  conftruclion  that  is  to  let  in  iniquum^  and  by  a  contrivance  that 
ought  not  to  be  favoured.  Befides  die  apparent  injury  of  de- 
priving the  crown  of  theprefent  turn ;  it  is  confiderable,  that  the 
a£l  not  having  fettled  the  terms  of  prefcntiog  for  the  future,  but 
only  where  both  are  full  at  the  time  of  the  union,  it  muft  necef- 
farily  create  great  difficulties  in  adjufling  the  right  upon  an  union 
made  whilft  one  church  is  vacant.  I  think  this  Is  a  cafe  that  de- 
ferves  no  farther  con(ideration,  and  the  judgment  muft  be  affirmed. 
To  which  Powys  J.  agreed.  Et  per  Eyre  J.  It  is  plain  the  pre- 
rogative right  is  invaded  by  tlie  archbifliop,  who  makes  himfelf 
judge  in  his  own  cafe.  Forte/cue  J.  accord^.  And  the  judgmeat 
was  affirmed* 


Curwen  verf.  Fletcher. 

Matters  of  re-  TTXEBT  upona  bond  :  the  defendant  pleads  in  abatement, 
wf  ofdliatory  ■  ^  ^^^  ^  oaths  werc  tendered  to  the  plaintiff  by  virtue  of  the 

If  of  mother  ftatute  I  Geo.  as  a  fufpe£ted  perfon,  and  upon  his  refufal  to  take 

^b2T^^ur  ^^™  ^  '^""^  ^**  certified  to  the  quarter-feflions  and  there  record- 

'S'li4od!43 ,44.  cd,/rw/,  (fc.  and  afterwards  the  fame  was  certified  into  B.  R» 

8.  c.  but  no  by  the  clerk  of  the  peace,  as  the  ftatute  direSs,  whereby  the  plain- 

*«fion,  tiflF  became  a  papift  recufant  convift;  tmde  the  defendant   prays 

L  5^'  J  quod  loquela  reinaneat fine  dUy  i^c.     And  the  plainti£F demurs* 

Wearg  pro  quer.  This  being  a  dilatory,  the  record  of  feflions 

ought  to  have  been  pltzdcd /ubpegej!gil/i.     i  Inji.  128.  h.    Lutvi. 

17,  1 100.  3  Lev.  334.  Mich.  5  Geo.  m  C.  B.  Cotefwortb  and 
C^) '  ?"?i^*''  Jl/<5r^  (fl),  this  exception  was  taken  and  allowed ;  for  if  nul  tiel 
court  f avc  no  Tw^rrf  were  replied,  there  muft  be  no  day  given.  Bra.  Record 
opjDion  upon  36.  And  though  die  clerk  of  the  peace  has  certified  it  hither, 
tbit  point.        yg^  ^^^  jg  j^Q^  conclufive,  but  travcrfable.     41  jS.  3.  a6.     Br$. 

Traverfi  of  Office  2.     For  he  does  not  do  it  as  a  Judge^  but  as  a 

minifterial  officer, 

2.  The  ftatute  i  Geo.  which  creates  this  di&bility,  has  a  pro* 
Tifo  to  exempt  perfons  who  before  fuch  tender  have  taken  the 
oathsi  and  therefore  it  ought  to  have  been  averred  that  he  had 

aot 
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hottaken  tliem.  On  the  ftatUte  5  E/Iz.  c.  4.  It  was  always  ufual 
to  aver,  the  party  did  not  exeircife  the  trade  at  the  time  of  making 
theftatute.  i  Vent.  ijfi.  i  S/J.  303,  Now  indeed  tha:  is  dif- 
Gontinued,  by  reafon  of  a  moral  impoflibilujj/v»f  which  t^  :rc  it 
none  in  our  cafe.  It  will  be  faid,  that  thifcoming  in  by  way  of  /' 
provilo,  ought  to  be  (hewn  on  the  other  fide  ;  but  that  rule  does 
not  hold  place,  where  the  matter  is  the  very  git  of  the  whole. 
1  Leon.  18. 

3.  iTiere  is  another  provifo,  to  reftore  the  party  on  conform 
tnity ;  fo  that  the  difability  being  only  temporary,  the  defendant 
ought  not  to  pray  tliat  the  loquela  may  be  put  without  day.  i  Ittft^ 
lal.  ^*  $  Go.  Trolop't  csSt.  Lutw.  17,  i8*  And  it  has  been 
held,  that  an  ill  prayer  of  judgment  vitiates  the  whole  plea* 
5  Mod.  145.     Salkk  297. 

Bootte  contra.  The  record  of  fcflions  alone  docs  not  creat<5 
the  difability,  but  only  that  of  this  court,  whicn  is  the  fum  of 
all :  and  records  of  the  iame  court  need  not  be  p\c:idc^  Jut  pedi 
Jigiifi.  Lutiv.  40.  %.  This  coming  in  by  provifo  ought  to  ht 
{hewn  by  them  in  their  difcharge*  i  Vent.  134*  t  Lev.  26* 
3.  The  (jTr.  at  the  end  implies  every  thing  proper  to  make  it  a 
right  prayer  of  judgment.  At  lead  this  fliould  have  been  (hewn 
for  caufc  of  demurrer,  3  Levi  66.  Lev.  Ent.  ti.  Thorn/.  19  u 
BrownL  Red.  461,  466.  2  Modi  Ent.  6.  llnjl.'^62.  Litt.  $ 
691*     2  Lev.  19.     34  Hk  6.  t,  2,  24* 

JVearg*  It  ftill  continues  a  record  of  feflions,  and  the  clerk  of 
the  peace  only  tranfmits  an  account,  that  there  is  fuch  a  record. 

Et  per  curiam^  The  difability  being  only  temporary,  this  plea  t  e^t  \ 
is  in  the  nature  of  a  dilatory,  and  theiefote  (hould  be  pleaded 
fuh  peie  ftgUlu  And  it  is  confiderablc,  whether  this  certificate  be 
any  record  of  this  court.  This  does  not  feem  to  be  within  the 
general  rule  of  provifo's,  becaufe  the  enforcing  people  to  take  the 
oaths  being  the  aim  and  defign  of  tlie  ftatute,  it  is  much  ftrongef 
than  the  common  cafe  of  a  provifo* 

Adjournattir \  and  this  tef m  it  Was  argUed  \>j  Fazaherlcy pro  Whereraittertf 
querente.  This  plea  of  a  difability  cannot  be  pleaded  aftef  a  gene-  «*c«>»^  ">"*  ^ 
ral imparlance.  \  Mod.  14.  Yeh  \\%.   i  Vent.  764  135.    Neither  J^"/^***-^**^ 
can  privilege.     3   Lev.   343.  Trin.  9  Ann.  in  C.   A.  Kelfe^  v. 
Sedgeiuicke.     Ncr  to  the  jurifdidlion.     i  Lei),  89,     I  In/i.  1 28* 

2.  It  (liould  be  with  a  profert  in  curiA  fuh  pede  ftgilli^  whereas 
it  is  only  with  a  protit  patetper  recordiim  remanens  in  this  C9urt* 
Bro.  Record '^b*  Co.  Lit.  128.  Lutw.  17,  18.  ^  Lev.  'yi^» 
Lutvjk  1 100.     Lit.  J  201.   Mich.  5  Gfo.  in  C.  B.  Moor  v.  Coatf' 

Vot.  !•  O  o  tvortb. 
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nuorth^  this  exception  was  taken  and  allowed  on  demurrer.  The 
matter  of  the  convidlion  is  traverfable,  and  fhould  therefore  be  at 
leged,  otherwife  you  give  the  clerk  of  the  peace  a  very  great  power 
to  bind  perfons  by  his  certificate,  i  Leon.  205.  Mo.  541.  pi. 
714. 

He  mentioned  the  two  other  exceptions^  for  waint  of  a  quoufq. 
and  that  of  the  provifo^  and  cited  the  fame  cafes* 

Reeve  centra.  The  rule  laid  down  as  to  imparlances  is  g<ine- 
rally  right,  but  the  reafon  of  it  does  not  extend  to  this  cafe ;  for 
where  you  are  to  give  the  plaintiff  a  better  writ,  you  muft  do  it 
in  the  firft  inftance,  that  he  may  receive  as  little  delay  as  poiEbk; 
but  here  we  fay  the  plaintifTis  intitled  to  no  writ  at  all. 

1.  The  convldion  is  a  record  of  this  court,  and  fo  need  not 
be  plcadedy?/*  pede  ftgilli  ( i )  j  and  this  differs  from  the  cafe  of  an 
outlawry,  where  die  record  is  that  which  creates  the  difability, 
whereas  here  the  record  is  only  the  evidence  of  it*  It  is  a  matter 
of  fa£l,  whether  he  negle£ted  to  take  the  oaths,  and  as  fuch  it 
might  have  been  traverfed ;  and  it  is  like  the  plea  of  auter  aHien 
pendent  in  another  court,  which  is  never  ^XtzAtA/ub  pede  fgUli^ 
becaufe  it  involves  a  matter  of  fafl,  whether  both  are  for  the 
fame  caufe  of  a£tlon. 

It  will  be  very  well  without  a  qmufque^  and  there  are  many 
precedents  (o  in  the  cafe  of  an  excommunication  pleaded,  i  Ltjl. 
i  523  ]  '27>  i^S-  -*'!/'•  3*0,  333,  334.  Lev.  Ent.  ii.  Tko.  191. 
It  would  be  well  enough,  if  it  was  only  petit  judicium j  becaufe  the 
court  will  give  the  proper  one.  1  Lev.  19.  i  Levm  22a.  HiL 
2  Ann.  B.  R*  Wilfon  \.  Crofsy  Error  e  C.  B.  in  replevin,  the  de- 
fendant pltaded^r^/  en  auter  lieu j  to  which  there  was  a  demurrer 
concluding  in  bar ;  and  the  court  rejefled  all  that  came  under  the 
petit  judicium^  faying,  as  that  was  fufficient,  the  other  (houM  not 
vitiate  it. 

He  faid  the  provifo  extended  only  to  fuch  as  were  to  take  tlic 
oaths  upon  account  of  qualifications,  but  upon  looking  into  the 
a£l  of  Parliament,  it  appears  to  be  general. 

Curia  advifare  vult.  And  Trin.  1 1  Geo.  refpondes  oujler  agari^ 
without  further  argument  or  debate,  they  faying  it  could  never 
be  fuppbrtcd  after  an  imparlance  (a). 


(i)   Vide  Co.  Lin.   128.  ^.      Z  (2)  Fide  Evans  qui  tarn  V.  Ste- 

Lutw.  1514*    2  M^.  zSj.  Atkjns    *uem,  4  Teim  Rep.  227.  S.  P.  Fct 
yr%  Bajks.  Lord  Kemj^a.  C.  J. 
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8  Georgii  Regis,     In  B.  R. 

Sir  John  Pratt,  ICnt.  lor  J  Chief  Jujice. 

Sir  Littleton  Powys,  Knt.  "J 

Sir  Robert  Eyre,  Knt.  yjujlicct. 

Sir  John  Fortefcue  Aland,  Knt.  j 

Sir  Robert  Raymond  Knt.  Attorney  Oenerah 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Domlnus    Rex   verf.   Inhabitantcs   San£H    Petri    in    Civi^ 

Oxon/ 

TLf^Ry  Norris  having  intruded  herfclf  into  the  pari(h  of  St.  ^^J^f^,^ 
•* '^  Petery  was  Jby  an  order  of  two  Juftices  removed  to  Fawley-  ^*^  "vjfic 
Court y  as  the  place  of  her  laft  legal  fcttlentent.     Upon  appeal  to  mi  fttys  forty 
the  fcffions  they  (late  the  faft  fpccially,  tliat  (he  was  hired  for  a  ^^'f^fS^^ 
year  into  CAr^f-C^/zrcA  College  in  Oxori^  being  ^  extraparochial  ment. 
place,  where  (he  ferved  part  of  the  time )  tliat  during  the  year  her  *  *!?^/|2l 
tniftrefs  went  Upon  a  vifit  (l)  to  Faw/ey-Ccurt,  ,whcre  flic  ftaid  ^°pi.  ,3" 
three  months^  and  took  her  fervant  with  her,  and  afterwards  they  p.  103. 
returned  to  Qjrift' Church :  and  upon  the    whole,  the   fcffion«  c^^*J  ^'fjex  t 
difcharged  the  order  for  fending  her  to  Fawley^Court.  Hemloakyi  SciL 

Cil  137* 
■■ pi.  ,25. 

Trauiciibed 
(i)  All  the  reports  of  this  cafe     Alton,  Burr.  S.  C.  422^    Bat  it  from  the  ori- 
agree  in  the  material  fadl  that  the     is  faid  there  by  Lord  Mans/kUy  PJ^*^  >^c<^^<^  ^ 
millrcfs  wns  only    a  fojoumer  at    that  neither  5/rtf/fjf<?  nor  Foity  ilate  ^^'^lOT^sa 
FafwlfyCtnnty  and  they  are  con-     the  ca(e  accurately^  and  that  the  Ajals-^cJ 
iirnitd  by  the  record  as  tr^mfcribed    nullrcfswas  as  much  at  home  at 
by  6ir  Jam^s  Burroiv,  in  Rt^x  v.     Fawltj  as  at  Chrifi- Church. 

Oo  2  And 
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And  now  upon  debate  it  was  adjudged  a  fettlement  in  Fau>lej' 
Courts  and  confequently  the  laft  order  was  quaihed^  and  the  order 
of  two  Jultices  fet  up  agsdn. 

^^  ^"'  It  was  not  difputed,  fmce  the   cafe  of  Rufford^  but  that  the 

hiring  into  an  extraparochial  place  would  give  a  fettlement. 
The  only  doubt  was  whether  the  fettlement  gained  at  Chrjft* 
Church  was  not  fuperfeded  by  a  fubfequent  fettlement  at  Fofoliy^ 
Court ;  and  they  were  all  of  opinioui  it  was*  As  to  the  cafe  of  a 
m  after  who  goes  upon  a  vifit,  they  ftrongly  inclined  it  would  be 
no  fettlement ;  becaufe  it  muft  have  that  confequence,  that  he 
may  be  fent  away.  But  as  to  the  cafe  of  the  fervant,  they  all 
held  it  a  fettlement ;  for  he  comes  there  in  the  capacity  of  a  fer- 
vant, and  is  taken  to  be  hired  into  any  pariQi  where  he  ferves  forty 
days ;  and  it  is  not  material  to  him,  whether  the  mafter  goes  there 
under  the  capacity  of  gaining  a  fettlement  or  not ;  like  the  cafe 
of  a  fchool-boy,  he  gains  no  fettlement,  but  the  fervant  that 
waits  upon  him  will.  And  the  court  faid,  they  could  not  take 
the  return  to  Chrifi^Church  to  have  given  her  a  new  fettlement 
there,  it  not  being  ftated  to  have  had  a  continuance  of  forty 
days  (a). 

(2)  yide  lUx  V.  Bath  Em/ion^  Burr*  S.  C.  774.  jllton  V.  Al^vitham^ 
ut/upta  contra* 

Dominus  Rex  verf.  Inhabitantes  de  Lambeth. 

where  the  par-  rTl  H  E  parfon  Icts  hls  tithcs  to  farm ;  and  the  fanner  agrea 

(he  JfT^t  a!!ii  -I  ^**  *^  ^^"^"^  ^^  ^^  !^"^»  **^  ***  conGderation  of  his 
retmnthedthef,  P'^yi^g  fo  much|  he  fliall  retain  the  tithe,  and  gather  in  the 
yet  the  tax  for  wholc  crop  without  dividing :  and  which  of  the  two  is  chargc- 
upoa  thc^fon,  ^^^  ^^  ^^^  poor's  rate  as  occupier  of  the  tithes  was  the  queflion. 
Fore.  318.        And  the  feflions  difcharge  the  lefTee  of  the  parfon,  and  tax  the 

VuIlVi  8  c  ^"^"^  ^^  ^^  ^^^*  ^^  P^^  ^"'■*  •  '^^  ^^^^  ^^^  ^  quaflicd. 
The  farmer  of  the  tithes  h  prima  facie  liable  to  the  poor*s  rate,  and 
therefore  unlefs  he  can  throw  that  charge  over  upon  another,  the 
tax  muft  be  made  upon  him.  The  tcn::nt  of  the  land  in  this  cafe 
can  neverbe  faid  to  be  the  occupier  of  the  tithes ;  for  he  is  either 
a  perfon  who  buys  the  tithcfi,  or  elfe  he  is  to  be  taken  as  only  cx- 
cufed  from  paying  any  ;  and  no  body  can  fay  but  that  though  the 
parfon  thinks  fit  to  excufe  a  parifhioner,  he  will  ftill  remain  in 
point  of  law  the  occupier  of  the  tithes.  This  agreement  being 
only  hy  parol i  cannot  enure  as  an  under- leafe  of  a  thing  that  lies 
only  in  grant.  Suppofe  it  was  the  cafe  of  underwoods,  which 
are  fold  Handing,  and  tlie  vendee  grubbs  them  up ;  can  it  be 
imagined,  that  makes  him  the  occupier ;  or  fuppofe  the  tenant 
fells  the  whole  crop  ilandiiig,  will  that  make  him  \tU  the  occu- 
2  pier 
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picfof  the  land  ?  If  It  (liould,  it  would  be  impofTiblc  for  the  offi- 
cers of  the  parifh  to  know  whom  to  charge.  We  muft  take  this 
tenant  of  the  land  to  be  like  any  other  buyer  of  the  tithes,  fincc  he 
has  no  more  title  to  them  than  any  ftrangcr  whatfoever ;  and 
when  the  parfon  or  his  farmer  receives  a  fum  of  money  in  lieu  of 
tithe,  that  is  in  law  a  receipt  of  the  tithe  ;  with  this  only  differ- 
ence, that  it  is  not  tithe  in  kind.  Jn  the  cafe  of  a  compofition 
(as  this  is)  or  a  modus^  it  was  never  thought  but  that  tlie  parfon 
Vras  chargeable  as  occupier  of  tlie  titlie  :  therefore  there  being  no 
colour  to  charge  the  tenant  of  the  land,  the  order  of  feflions  muft 
be  quafhed  (i). 


{l)  Rex  V.  Bartlet,   l6  Hjier  427.      3  Burn*s  Juftlce6i6.  S.  P. 

Between  the  Pariflies  of  Eaftland  and  Wcfthorflcy. 

THE  faft  was  ftated  fpecially  on  an  order  of  feflions,  that  Turning  the 

a  fervant  was  hired  for  a  year,  and  the  duy  before  the  year  Servant outof- 

expired  the  raafter  told  him,  that  to  prevent  his  gaining  a  fettle-  ead'^of  the^yw 

ment  in  that  parifli,  he  (hould  go  away  immediately,  which  the  doth  not  prevent 

fervant  refufed  to  do,  infifting  to  fcrvc  out  the  year,  whereupon  ^c  fctdemenu 

the  mafter  turned  him  out  of  doors.     And  the  court  held  this  to  s.  c!  by  the 

be  fuch  a  fraud  in  the  mafter,  as  (hould  not  prevent  the  fettle-  name  ot  The 

mentofthe  fervant  (I). w.fSy 

— ■  '      '  and  EaA  Llcn- 

(0   Rex  V.  I/l'^p,    ante  423.     Sca/ord  and  CaftUckurch,  po/i,  102 2.  ^^^* 
and  (he  cafes  there  cited. 


Robinfon  verf,  Davis. 

UPON  aflidavit  that  the  original  award  was  loft  by  coming  praaice. 
up  in  the  Bri/Iol  mail,  which  was  robbed  \  Huffey  moved 
upon  a  copy  of  it,  and  had  a  rule  for  an  attachment  ni^ [  i ). 


(l)   Vide  Rex  v.  Gtvyn,  ante  ^0\. 


Fiflier  verf.  Emtrton. 


TH  E  plaintiff  got  judgment  on  the/are/aaas  againft  ball,  Pradlce. 
pending  error  by  the  principal,  and  took  them  in  execu- 
tion -,  and  now  they  moved  to  be  difcharged.  Sed per  curiam  : 
Though  you  might  have  applied,  and  had  the  proceedings  ftayed, 
yet  we  will  not  fet  them  afide.  If  an  adion  of  debt  had  been 
brought  upon  the  judgment,  we  (hould  have  granted  an  imparl- 
ance, if  it  had  been  aiked ;  but  we  never  fet  aude  the  judgment, 
when  it  is  once  Cgned  j  bccaufe  wc  take  it,  you  by  your  Hot  ap- 
VoL,  I.  ♦  O  o  3  plying 
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plying  in  time  have  fubmittcd  to  meet  the  plaintiff  (i).    Fieii 
wn  debet f  foBum  vakt* 

(i)  Humphreys  v.  Daniel  ace,  in     J/a«/»  ^Burr.  2454.  and  Bi/easeU 
C.  B.  Barnes  2»2.    Bat  Tafwell  v.    v.  Black.  3  Term  Rep*  are  coninu 


Warnnt  of  at- 
torney of  any 
tf.rm  pendente 
hte  is  I'ufficient. 


Noke  verf.  Caldecot* 

UPON  error  e  C. B.  the  court  held,  that  if  there  be  a  war- 
rant of  attorney  of  any  term  pendente  iite^  it  is  enough  to 
warrant  the  proceedings,  and  there  is  no  neceflity  it  fhould  be  of 
the  term  in  the  Placita  (i). 


(1)   Hemiquts  V.   Dutch  Eaft  India  Compai^^  poft.  807, 
Mannin^y  Fitz,  1 91.  S.  P. 


Biookei. 


t  5*7  ] 

There  muft  be 
new  ba  1  on  a 
fecond  writ  of 
error. 
SMod.79«S.C. 


Colcbrooke  verf.  Diggs. 

TH  E  plaintiff  obtained  judgment  in  B.  R.  of  which  error 
was  brought  in  the  Exchequer-Chamber,  and  bail  put  in » 
after  affirmance  there,  error  was  brought  returnable  in  Parlia- 
ment ;  and  upon  confideration  the  court  held  that  there  muft  be 
frefti  bail  (i). 


(1)  Tilly  V.  Richard/on,  2  LL 
Raym,  840.  7  Mod.  120.  Salk, 
97.  S.  1*.  where  in  error  from 
C.  B,  judgment   was  afiirmed  in 


B.  R.  and  a  writ  of  error  upon 
that  judgment  was  brought  ic;o 
Parliament. 


Fry  vaf.  Carey. 

TfctdenJt:  A  ^  ^^'on  was  brought  in  tlie  (lierifF  of  London  s  court  againft 

jry^  two  partners,  one  brings  a  habeas  corpus  and  puts  in  bail 
for  himfeif  only.  And  Sinif.^f  moved  for  a  proccd^ndoy  which 
was  granted  -,  for  otlicrwifc  the  plaintiff  will  be  difabled  to  gi) 
on  in  eitlicr  court. 


Quaker -cannot 
cxKibii  articles 
ofih';  [c-ce 
ykiihoucuath. 


Dominus  Rex  verf.  Green. 

MOVED  to  exhibit  articles  of  the  peace  on  behalf  of  Eliza- 
__  beth  Collet  a  ^mk        •  -  -   - 

could  do  nothing  (1;. 


\^  beth  Collet  a  ^iaker^  but  ihe  rcfuiing  to  fwcar,  the  court 


(l)  Hilicn  V.  Byrony  3  Salk, 
248.  Ex  fnrte  Gumblctcn,  2  .//i. 
7c.  and  ihe  cafes  there  cited  ac- 
cord.     Scd  vide  At^hefm  v.  £vYr- 


r;//,  Ccoi*^.  3S8.  See  alfo  ^f///2x 
V.  S<iyivard,  ante  441.  Rjx  V. 
l/ynch,  po.,  872. 
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Befween  the  Pariflics  of  Hobey  and  Kingfbury. 

TW  O  Juftices  adjudging  the  fettlcmcnt  of  the  hufoand  to  ^^^^^  ^^ 
be  at  Kingjbury^  and  that  he  is  likely  to  beconie  charge-  tiemeat  fuffi*- ' 
able  to  Hobey^  fend  hiniy  his  wife,  and  fon  of  one  year  old,  to  cicnttofenathe 
Kingjbury :  and  whether    this  was  good  as  to  tlie   wife   and  ^'^"^  ^^  ^'^ 
child  was  the  queition ;  and  held  well  enough,  and  the  order  con- 
firmed. 

Anonymous. 
In  Middlefex  coram  Pratt,  Chief  Juftice. 

THE  Chief  JuSice  allowed  the  wife's  declaration,  that  (he  DtchntjoBor 
agreed  to  pay  4  /.  per  week  for  nurfing  a  child,  was  good  J^»  wbeiee^it 


evidence  to  charge  the  huiband  %  this  being  a  matter  ofually  jicrXiSSii^. 
tranfadled  by  the  women  ( i ). 


(l)  Williams  Y,  Jcbnfin,  ante  504, 


O04 
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Sir  John  Pratt,  Krit.  Lord  Chief  Juftic^^ 

Sir  Littleton  Powys,  Knf. 

Sir  Robert  Eyre,  Knt.  lyH/^iccs. 

5/r  John  Fortefcue  Aland,  Knt.^ 

Sir  Robert  Raymond,  Knt.  Attorney  GtneraU 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Inter  paroch'  Sanfti  Petri  in  Civit'  Oxon'  and  Chipping  Wi« 
comb  in  Com'  Bucks. 

Mired fcmnt  ii  T  TPON  a  fpccial  order  offcfiions  it  appeared,  that  the  maf- 

fetticd  where       y^    Xfx  of  thc  Opeon  ftagc  coaches  hired  a  fcrvant  for  a  year,  to 

Fort.*^2i8,  ^^y  'n  an  inn  in   Wicomh  where  the  coach  baited,  and  to  take 

Foley  215.  ato.  care  of  the  horfcs :  he  lived  there  for  the  whole  year,  but  in  as 

P<tt.  and  I^em.  f^yxcYi  as  the  maftcr  lived  all  thc  while  in  Oxford^  Uic  fcflions  ad- 

^*  judge  the  fettlemcnt  of  the  fervant  to  be  with  him.     Et  per  curi" 

am :  The  order  muft  be  quafhed,  for  thc  fettlemcnt  is  gained  by 

the  f .  rvice,  which  was  w  Wicomh  \  and  it  would  be  hard  to  make 

it  a  fc  ctlemcTit  in  Oxctij  when  thc  ofRcers  there  had  no  power  to 

remove  him  1  the  officers  of  fVtcomb  might  have  removed  him,  if 

they  had  pleafcd ;  they  did  not  do  it,  and  therefore  they  muft 

provide  for  him  (!)• 

{vfRtxw.  JVlUtcbafil,  z  Bott  by  Confl  457.  //.  407.  fol.    158. 
fcff.  75^4.  S.  p. 
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Between  the   Parifhes  of  St.    John's  in  the  Town,  and  Am- 
well  in  the  County  of  Hertford. 

BY  the  ftatutc  9  {sT  10  ^.   3,   r.    ll,    it  is  provided,  that  no  An  entire  teae- 
certificate- man  (hall  gain  afcttlement  in  iheparifti  to  which»«ntof  10/  pm^ 
he  comes  with  fuch  certificate,  unlefs  he  takes  a  leafe  of  10  /.  per  i^t^l^t^^ 
annum f  or  (hall  execute  fome  annual  office  in  fuch  parijlj.     In  this  fiveia  (ectle* 
cafe  the  certificate-man    took  a  farm  of  lo/.  per  annum,  part  of°*?"^  »n  that 
which  was  in  St.  jfch/s,  and  part  in  ^wwelly  but   the  greateft  iTy^*^    «partT 
part,  together  with  the  houic,  being  ftatcd  to  lie  in  the  parifh  thatS.C.Cafci  of 
received  his  certificate,  tlie  court  held  it  a  fettlcment  tlierc.  f*'^^:*"^  ^*'"' 

'  p.  100.  No.  143, 

p.  zzo.No.  I48« 
Foley  229.5.0^ 
But  no  deter- 


Sir  George  Ludlam,  Chamberlain  of  London,  verf.  Lopez. 

BY  the  ftr.tute  6  Ann.  c.  t6.  intitled  '•  An  aft  for  repealing  The aa  of  gnc« 
**  a::  aci  for  the  well  garbling  of  fpices,  and  for  granting  an  ^^^I^^  "*'^*^ 
••  equivalent  to  the  city  of  London  by  admitting  brokers,'*  it  is  whichanintereft 
taken  notice,  that  the  office  of  garbler  of  the  Ipiccs  is  an  inherit-  is  vetted  in  an- 
ance  of  the  city  of  London^   and  by  them  leafed  out  for  300  /.  per  g^^io^c  c. 
annum^  which  ofiice  and  duty  it  was  convenient  to  abolifli,  by 
which  the  revenues  of  the  city  would   be    diminiihed  ;  it  was 
therefore  enaftcd  that  every  broker  fl^ould  on  his  admiflion  pay 
40/.  to  the  chamberlain,  and  a  yearly  fum  of  40s.  for  the  ufe 
of  the  city,  and    that  every   perfon  afting  as  a  broker  without 
fuch  admittance  fhould  forfeit  and  pay  to  the  ufe  of  tlie  mayor, 
commonalty  and  citizens  of  the  faid  city,  for  every  ofTence  the 
fum  of  25  /.   to  be   recovered  by  adion   of  debt  in  tlie  name 
of  the  chamberlain* 

The  defendant  a£led  as  a  broker  without  admittance  \  and  in 
an  aftion  for  the  penalty  the  queftion  was,  whether  this  for- 
feiture was  pardoned  by  the  lad  a6l  of  grace  ? 

For  the  defendant  it  was  infifted,  that  this  is  a  flatute  offence 
ofapublick  nature,  and  the  a6\ion  arifes  ex  maleficlo^  like  the 
cafe  of  .exercirmg  a  trade  contrary  to  5  El'iz.  which  is  always 
pardoned,  unlefs  it  be  excepted.  Cro.  EL  632.  In  an  appeal 
of  murder  the  defendant  was  convi£led  of  manflaughter ;  and 
though  this  was  the  fuit  of  a  private  perfon,  yet  it  was  held  that 
the  King  might  pardon  the  burning  in  the  hand.  And  as  the 
penalty  is  but  a  confequcuce  of  the  offence,  if  that  be  done  away, 
the  penalty  muft  fall :  and  it  makes  no  difference  that  the  penalty 
is  given  to  the  chaxnl)er]ainj  s^id  not  to  a  common  informer, 
i  Co*  CO.  ia).  W  Bittin't 

^^^  Cru.  EU  632. 
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Sedper  curiam :  This  is  not  to  be  compared  to  the  cafe  of  a 
common  informer,  who  has  no  intereft  veiled  in  him  till  a£tion 
brought,  whereas  here  the  city  has  an  intereft  vefted  upon  com- 
mitting the  offence,  and  they  may  releafe  the  penalty  without 
bringing  any  aftion.  They  arc  purchafers  of  this  revenue,  and 
the  laying  a  penal  y  does  not  make  it  a  publick  offence ;  it  b  only 
a  fecurity  for  the  duty,  that  if  brokers  do  not  take  a  licence, 
they  {hall  pay  fo  much  %  and  if  this  penalty  were  not  added,  the 
revenue  would  be  worth  nothing.  3  /^.  238.  isexpreft,  that 
the  Kiog  cannot  pardon,  where  the  a£tion  is  given  to  the  party 
grieved  ;  for  that  would  be  for  him  to  difcharge  the  intereft  dF 
another.  The  offence  againft  5  £/7z.  is  of  a  publick  nature,  and 
indiflable,  but  tliis  is  not.  Et  per  Eyre  Juftice,  I  much  que(tion» 
whether  that  cafe  of  the  appeal  be  law,  for  the  burning  die  hand 
is  part  of  the  judgment  (i). 

This  being  upon  a  point  (aved  at  ttifipriuj^  the  plaintiff  had 
judgment. 


(i)  h  is  only  fo  reported  by  the  court  are  faid  to  have  been 

Lord  Coke,  for  in  Moor  571.  it  h  equally  divided,     f^de  z  ILmk^ 

faid  that  the  judgment  of  the  P,  C.  eb.  ii.feei.  39.  whomiket 

court  was,  tkat  it  could  not  be  a  qusre  of  it. 
pardoned,  and  in  Cro.  Eliz,  682. 


Pominus  Rex  ver/.  K^Uey. 

Wamnt  far  '  |  ^  H  E  defendant  having  been  formerly  bound  over,  appeared 
treafon  executed  X  the  firft  day  of  the  term  upon  Ws  recognizances  and  Mr. 
k  court.  Attorney  acquainted  the  court,   that  there  was  a  new  warrant 

againft  him  for  treafonable  pradlices  conunitted  fince  the  laft 
term,  which  the  officer  had  not  been  able  to  execute  ;  and  there- 
fore defired  leave  tliat  it  might  be  executed  in  couitj  which  was 
granted,  and  don^  accordingly. 


Fndllee« 


Bland  verf.  Pakenhan* 

TH  £  court  held,  that  the  prefence  of  a^  attorney  of  C  B^ 
at  the  execution  of  a  warrant  to  enter  up  judgment  in  A 
R.  was  fufficicnt(i). 


( 1 )  rUmctt  V.  Barry^  Efq.  Barnes  44.  S.  f.  in  C.  j^. 
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Dominus  Rex  verf.  Tod  ct  al*. 

BY  the  llatute  6  Go.  c.  21.  the  jufticcs  of  peace  have  a  jurlf-  ^'^'"^wwif  i» 
di£lion  given  them  in  fome  cafes  to  leccivs  an  information,  xaenc       ^  *' 
and  make  their  determination,  upon  a  fcizurc  of  brandy :  upon 
information  exhibited  by  the  officer  of  the  cuftom*?,  the  fa£l  ap- 
peared not  to  warrant  the  feizuivj,  but  the  juftlce  in  favour  of  the 
officer  refufed  to  difmifs  the  information,  lb  as  the  owners  might 
have  their  brandy  again;  and  now  IVearg  inovviX  for  a  mfiudatmo^      C  53'  3 
to  compel  him  to  determine  the  matter,  which  was  granted  ac- 
cordingly. 

Green  verf.  Gauntlett, 

TH  £  court  on  motion  for  a  new  trial  held,  that  the  giving  pra£&a^ 
notice  of  trial  at  the  end  of  half  a  year  after  iflue  joined, 
would  prevent  the  neceffity  of  giving  a  term's  notice,  till  a  year 
after  the  lad   notice  which   was  given  and    countermanded. 
Strange  pro  def. 

Dominus  Rex  verf.  Reader- 

TH  E  defendant  was  convi£led  for  keeping  an  al^-houfc  with-  FnQicc,  biiU 
out  licence,  and  was  thereupon  committed  for  a  nK'nih  as 
the  a£l  dire£ls.  After  he  had  lain  a  fortnight,  he  brought  a  cer^ 
tiorariy  and  upon  the  return  of  it  he  was  admitted  tp  bail ;  the 
court  being  of  opinion,  that  if  the  convidion  was  confirmed, 
{bey  could  comqut  him  in  execution  for  tlie  refidue  of  tlie  time* 

Hooper  verf.  Date. 

THERE  being  a  vacant  pofleflion,  a  leafe  was  fealed  upon  q^^^\  t\tft<xt 
the  premifTes,  and  the  defendant  ejcfted  the  IciTte,  and  cannot  contcit 
then  gave  a  warrant  of  attorney  to  confefs  judgment :  which  was  J^'^K^a^n^ 
now  moved  to  be  fet  afide,  for  that  the  cafual  ejt:£lcr  can  in  no 
cafe    confefs    judgment.      I   endeavoured  io  diftingiiiih   this 
from  the  common  cafe,  where  the  cafual  ejector  is  only  a  nomi- 
nal perfon  3  but  the  court  faid  it  was  a  trick,  and  fet  it  aftde* 

Shcather  verf  Holt. 

{^TRANGE  moved  for  an  attachment  for  a  refcue  of  one  No tttachmene 
^  taken  on  a  capias  aJ "Jatiifaciefidum.     And  upon  the  rule  to  ©n  aflWayitof  4 
(t^w  caufe,  the  court  faid,  that  ia  regard  dicfc  motions  grew  ^teJll^*'^' 

upon 
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upon  them  more  than  they  at  firft  intended,  they  would  expeA 
a  return  in  all  cafes  for  the  future  ^  and  therefore  difcharged  the 

rule. 

j^.  B.  Afterwards  upon  conference  with  the  Judges  of  C  B. 
who  grant  thefe  attachments  every  day,  the  court  thought 
fit  to  come  into  that  practice  again. 

H'lL  9  Geo.  Grindney  v.  Toujier^  Meare  v.  Gallard,  they  refumed 
the  old  rule,  and  required  a  return.  Toufig  v.  Paine^  Triw. 
5  Geo.  2. 

r  53^  ]  The  Gaoler  of  Shrcwibury's  Cafe. 

No  tttachment    A  ^  ^*  Attomcy  movcd  for  an  attachment  againft  him  for  a 

for  a  volunury    J^r  JL  voluntary  elcape  of  one  in   execution  for  obftra£ling  an 

tfcape*  excife  officer  in  the  execution  of  his  office ;  but  the  court  refufed 

to  grant  it,  there  being  no  precedent  for  that  purpofe ;  however 

they  ordered  him  to  fliewcaufe,  why  there  (hould  not  be  an  in* 

formation. 

Fleming  verf.  Langton. 

Where  there  arc  nT^  HERE  wcre  four  counts  in  the  declaration,  non  ajfum^ 
irruesinfaatnd  J^  pleaded  to  three,  and  a  demurrer  to  the  fourtli.  After 
hi  law,  the  plain-  judgp^ent  on  the  demurrer,  the  plaintiff  takes  out  a  writ  of  in- 

tift  may  waive     ^     P  .  •         m  *        F  >  i       ^         /-  t         t 

theiHuetinfaa,  quiry  and  cxccutcs  It.     This  ^as  moved  to  be  let  alide,  thete 

and  take  out  an    being  no  nolle  profequi  on  the  roll;  and  it  was  infifted,  that  tht 

dem^^r**^  plaintiff  ought  to  takeout  a  venire  y  tam  to  try  the  iffuc,  quamri^ 

inquire  of  the  damages  upon   the   demurrer.     Sed  per  curioMi 

That  is  indeed  the  courfe  where  the  iffues  are  carried  down  to 

trial  before  the  demurrer  is  determined,  and  in  that  cafe  the  jury 

give  contingent  damages  \  but  here  the  demurrer  being  determin* 

^cd,  and  the  plaintiff  being  able  to  recover  all  he  goes  for  upoo 

that  count  \  there  is  no  reafon  why  we  fhould  force  him  to  cany 

down  the  caufe  to  nifi  prius :  and  as  to  the  want  of  a  noUi  profit^ 

upon  the  roll,  he  may  fupply .  that  when  he  comes  to  enter  At 

final  judgment ;  if  not,  you  will  have  the  advantage  of  it  upon  a 

writ  of  error*    The  judgment  upon  the  inquiry  muft  ftand. 

Barker  verfn  Forreft. 

Replication  «•«  T  N  C.  B,  the  defendant  after  fpecial  imparlance  pleaded  bit 
ffiamn^  muft  j[  privilege  of  an  attorney  of  B.  R*  The  plaintiff  replied  him 
M  coAciixit  of  ^Q^  .j^^  attorney,  and  concluded  tg  tht  countrj.  And  on  demurrer 

jttdp 
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juclgmcnt  in  chief  is  entered  for  the  plaintiff,  but  revcrfcd  on  er- 
ror, bccaufe  being  on  demurrer,  the  moft  the  plaintiff  could  have^ 
was  a  refpondes  oujler  ( i  )•  Etper  curiam^  That  there  muft  be  in 
this  cafe,  becaufe  though  the  replication  is  ill  in  concluding  to  the 
country,  yet  the  plea  is  ill  too,  as  corning  after  an  imparlance, 
though  it  be  a  fpecial  one  (a). 


(i)  Vide  C&m.  Dig.  tit.  Ab^te-  pleaded  if  the  imparlance  he  /al^ 

metttp  (I.   14.)    (I.    15.)    2  ffni/*  *vii    omnibus   advantagiis     quihus* 

367.  cunque,     FiJe  Sao;,  l^l.      %,  Com. 

(2)  lF€ntv:orth  y,  Squih^  i  LvMv.  Dig.  tit.  Abatement,  (D.  9.)  Buc. 

43.  and   Clapbam^%  cafe,   Hard.  Abr.  tit.  t leader ^  27, 
365.  ace.  but  faid  that  it  can  be 

Lock  verj.  Major.  [^VK  1 

BY.  flatute  5  Geo.  c.  24.  §  30.  it  is  provided,  *'  That  a  bank-  Bankrupt's  cer- 
*'  rupt's  certificate  fhall  be  given  in  evidence,  and  be  a  full  tificate  no  evi- 
«•  difcharge  of  any  a£iion  that  (hall  be  brought  by  any  creditor  of  ^^^^^^ 
**  fuch  bafikrtipt**     A  point  was  rcferved  at  nifi  prttis  before  Pratt  Mend  by  * 
C.  J.  whether  it  was  not  ftill  necelFary  to  prove  an  aft  of  bank-  5  o«>-  «•  c.  3*- 
ruptcy*     And  upon  debate  in  open  court  they  were  all  of  opinion  *     ^'  ^'^' 
it  was,  for  the  vroxAfuch  was  relative,  and  therefore  he  muft  be 
proved  to  be  fuch  a  pcrfon  as  is  before  defcribed. 


(i)  Admitted  in  Hoehell  v.  Merry^  Caf.  temp.  Hard.  ztx. 

Anonymous. 

TH  E  court  granted  a  rule  for'  the  coroner  of  Wetdoci  in  conf  R«l€  forcoronef 
Zalcp  to  take  up  a  body  in  order  for  a  new  inquifition,  the  ?J*^  "^  ^* 
former  having  been  quafhed  (i  )•  ^* 


(1)  Rexet  Reg.  v.  Bunnry,  Sali.  J90.     Rex\.  Sannderjy  ante  i6j. 

Thornton  verf.  Moulton. 
Jt  Guildhall  coram  Pratt  C.  J. 

A  T  the  opening  of  the  books  tlie  two  brokers  met,  and  the  Whatatendcrtf 
Jfj^  felling  broker  told  the  other,  he  was  ready  to  transfer  \  the  *'**''• 
«thet  alleged  it  was  ufual  to  indulge  the  buyer  for  two  or  three 

days. 
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days,  and  that  he  would  find  his  principal  in  that  time,  whicb 
the  oiber  not  difagreeing  to,  nothing  further  was  done.  And  fot 
want  of  having  the  buyer  called  at  the  books  the  firft  day  of  die 
opening,  the  Chief  Jullice  ruled  it  not  a  good  tender,  and  ibc 
plaintiff  was  nonfuited  (i)« 


(l)  Clarke  V.   7>;^ff,  awte  504.     9/  Rutlmnd  w.  HitJgJom^  P^-llV 
BuUock  V,  Nokt,  fioft,  579.     Duke    Bowies  v.  Bridges^  pejt.  8|j4 

Hopfon  verf^  Trevor.    In  Canci 

9peci^k  per-     ^T^  H  E  defendant  being  the  fon  of  the  late   Mafter  of  tbe 
JtSJdtSere the     *     ^^^'^»  ^"^  xraiitx  the  difpteafur^  of  his  father,  did  apod 
partj  io6fted  to  the  marriage  of  his  daughter  with  the  plaintiff  enter  into  a  bond 
Ibrieittbc  pe*    of  the  penalty  of  5000 /.  conditiotied  to  fettle  one  third  of  whu* 
a>l^'LRep.xoi.  ^^  eftate  in  lands  (hould  come  to  him  on  the  death  of  his  ftthcr* 
to  Mod.  507.  *  The  Mafter  dying  without  a  will,  a  very  confiderable  eftate  dc« 
*  ^^1  ^  ^***  fcended  to  the  defendant  his  eldeft  fon,  who  negleding  to  mate 
tidein  Wright  '"Y  fettlement  within  the  time  limited,  the  plaintiff  broaght  bis 
Y.  Wright,        bill  in  this  court  for  a  fpecifick  performance.    The  defendant  by 
a  Vet.  4i».      |jjg  apfyj^r  infifts,  that  he  wight  to  be  left  to  fuc  the  penaltji 
L  S34  J    having  his  remedy  upon  that  at  law:  but  Lord  Chancdlor  de- 
creed a  fpecifick  performance,  faying  it  was  unreafonable  to  gift 
an  elc£lion  to  the  defendant,  when  the  plaintiff  could  havenonc) 
for  if  the  lands  to  be  fettled  were  not  of  the  value  of  5000/. lie 
could  never  rcfort  to  the  penalty ;  and  on  the  other  hand,  if 
they  exceeded  that  value,  it  was  not  juft  he  fliould  br  left  to  it  \ 
neither  would  it  anfwer  the  intent  of  the  parties,  which  was  to 
ftcure  a  provifion  for  the  wife  and  children  by  the  fetdement  <rf 
the  eftate  ;  becaufe  if  the  plaintiff  was  to  have  the  penalty,  it  muft 
be  as  a  debt  due  to  himfelf,  and  this  court  would  have  no  power 
to  compel  him  to  do  any  thing  out  of  it  for  their  benefit. 


Peele  w//.  Capel.     In  Cane. 

Bondofrcfigna. /^-^-P-E-^  on  prcfenting  Peele  to  7i  living,  took  a  bond  from 
tion,  where  to  v'  liim  to  reCgn  whcn  the  patron*s  nephew  came  of  age,  for 
be  allowed.  whom  the  living  was  defigned.  When  tlie  nephew  was  of  age, 
inftend  of  requiring  a  refignation,  it  was  agreed  between  them  all, 
th:xt  Pef/c  (hould  continue  to  hold  the  living,  paying  30  i.peramt 
to  the  nephew.  Petle  makes  the  payment  for  feven  years,  but 
refufing  to  pay  any  more,  the  patron  puts  the  bond  in  fuit ;  and 
then  P^c'/^' comes  into  this  court  for  an  injun&ion,  and  to  have 
back  his  30  /.  per  aim.   On  the  hearing  the  Chaucellpr  granted  the 

injundioui 
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injun£lIofi,  not  (as  he  faid)  upon  account  of  any  defed:  in  the 
boiid  itfelf,  which  he  held  good  (i)^  but  on  account  of  the  ill  ufe 
that  had  been  made  of  tt  (2):  and  as  to  the  money,  it  being  paid 
upon  a  (imoniacal  contrary  he  left  the  plaintiff  to  go  to  law 
for  it* 


(l)  Peek  V.  Com.  Carliol,  mite  (2)  Durflon  r.  Sandy $^  i  Fern. 
227.  and  the  cafes  cited  in  the  411.  and  moil  of  the  cafes  citsd 
note.  ante  227. 


Keen  vtrf.  WhiRler.    In  C.  B. 

TRESPASS  for  chafing  his  cow,  and  his  domeftxck  fowls,  Where  inoie 
viz.  hehs,  gecfe,  Wr,  with  dogs,  which  dogs  were  ufcd  to  ^"Jj^^J;^ 
bite  tame  fowl,  by  whofe  biting  they  were  killed.  On  Not  guilty,  quare  ciaufum. 
verdid  for  the  plaintiff;  and  he  had  his  full   cofts,  becaufe  this  ^  *£•  ^"  '^7' 
18  not  a  trefpafs  wherein  the  right  of  the  freehold  may  come  in   ' 
queftion  (i). 


(1)  Vide  Lord  Dacre  v.  Jebb^  pojl,  551.  and  the  cafci  coUcacd 
8  Black.  1151.     2b%mpfin  \JBary^    in  Hulloek  qk  Cofis  72. 

Blackwell  verf.  Na(h.  r       -  j 

Intr.  Mich.  8  Geo.  rot.  212. 

IN  debt  for  a  penalty,  the  plaintiff  declares,  that  he  covenanted  A.  \%  to  trmtler 
to  transfer  to  the  defendant  on  or  before  the  21ft  of  September  ^^^  ^^  ^^ 
fo  much  (lock,  and  that  the  defendant//?  confideratione  prdcrmjfomm  i*aMfcr'?«  not  a 
covenanted  to  accept  and  ^^yfor  it  \  and  then  avers  that  he  was  at  condition  pre- 
the  books  the  21ft  of  September ,  et  paratus  foitet  obttdit  ad  t ratify  g*^*}^"^" 
Jh-ettdum  to  the  plaintiff,  who  then  and  there  refufed  to  accept,  s.  C. 
or  pay. 

On  demurrer  it  was  objcfted  by  Acherley^  xhvktfor  it  made  it  a 
condition  precedent.  14  i/.  4.  19.  5  Cd.  21.  15  if.  7.  1 8. 
Dy.  76.  2  Saund.  352.  And  therefore  to  intitle  himfclf  to  this 
adlion,  the  plaintiff  ihould  have  Ihewn  an  aft ual  transfer  of  the 
ilock,  and  the  rather  here,  becaufe  the  covenant  was  not  10  pay 
the  money  till  the  day  of  tlie  transfer,  which  brings  ihis  c.iie  out 
of  the  diiiindUon  laid  down  in  Thorpe  v.  Thorpe^  Salk.  171  a).        («)  Holt  aS.  96. 

Lucw.  240* 

Reeve  contra.  Here  are  mutual   covenants,  and  therefore  wc  Ccra.^S.^^^* 
need  not  ihew  a  performance  of  our  part  of  the  aercemtnt ;  but  j  u.  R.i>tii. 

il  ^35.  661.  s.  C 
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ii'^t  were  obliged^  a  tender  is  fufficient,  efpeciallya  perfenat  one; 

as  tills  mud  be  taken  to  be  from  the  refufai  which  is  alleged ;  and 

it  being  a  perfonal  tender,  that  helps  the  want  of  any  averment  of 

the  ufage  of  the  company,  and  of  (laying  till  the  books  were  flm^ 

Salk.  6*1.         according  to  the  cafe  of  Lancajhire  v.  Killingworth^  for  this  is  Hfcc 

11  Mod.  519.     the  tender  of  rent,  where  a  refufai  on  any  part  of  the  day  excafes 

ilt*  *'*y°'*      the  party  from  any  longer  attendance :  befides^  this  declaration  is 

Com.  Rep.  ii6.  according  to  the  precedents,    i  Brtrund.  Ent.  14.    Br.  Rtd.  109. 

3  SaiJc  342.       Lutw.  22t.    Lev.  Ent.  30,  44. 

Et  per  curiam^  In  conftderatione  pramlffbrum  is  in  confideration 
of  the  covenant  to  transfer,  and  not  of  an  a£lual  transferring,  for 
which  the  defendant  has  his  remedy  (i);  of  if  it  were,  a  tender 
and  refufai  would  amount  to  performance  (2) :  in  all  thefe  cafes 
the  great  queilion  is,  who  is  to  do  the  firft  z€t :  but  when  tbe 
transfer  is  to  be  upon  payment^  there  is  no  colour  to  make  the 
transfer  a  condition  precedent* 

Judicium  pro  quer*  ntfij  but  enlarged  to  next  term  on  the  im- 
portunity of  the  defendant's  counfel,  who  alleged  he  had  new 
points.  HU.  9  Geo.  the  plaintiff  had  judgment  without  axgii« 
ment. 

Trin.   10  Geo.  the  judgment  was  affirmed  in  the  Eiccfaequer 

Chamber. 


(1)    I  Roll.  Ahr.  41  J.  ph   8.  Boone    v.    Eyit,    cited  ih.    J73. 

Pordage  V.  CoU^    i   Saund.   319.  Where  Lord    MausfieU    lays   it 

ffyvill   V.    Stapleton,   pojl,  617.  down  as  a  general    rule,    that 

Daw/on  y.  MytT^  poft.  712.     jin-  where   mutual  covenants  go  13 

^-ert  V.  E.ino-ver^  2  Barnard^  308,  the  whole  of  the  confideration  ot 

337.     Boon   V.     Eyre,    2   Black,  both   fides,    they   are    nntoalij 

1312.  ace.  But  fee  contra   Turner  precedent  conditions.  This  fecm 

V.  Good^uyn,  Fort,  349 «    10  Mod.  to  be  a  cafe  between   ilie  fame 

ly.     Jonfj    V.   Barklfy^    Doug,  parties,  and  upon  the  (ame  caofe 

6?4.     King  fton  V.  Prtflon^  Doug,  of  aflion  as  that  cited  from  2 

689.     Lord  Aldborough   v.   Ncm-  Black,  13 1 2. 

baveuy    Mkh,  2i    G/o.   3.     cited  (2)   i  RolL  -^(^«  453,  f^.  455. 

4   Term   Rip.  763.      Goodi/on   v.  Merritt  v.  Rane^  ante  458.     Jous 

Nunn,  ib,  761.  where  this  point  y,  Barkley,  Doug,  69^.   the  cafci 

in  the  prefenc  cafe  is  declared  not  there  cited,  and  Hotham  v.  The 

to  be  law.     Duk$  of  St.  Albans  Eaft  India  iompauy^   1   7trm  R^ 

V.  ^1^^/,  H.  Bla,k.  270.  and  in  638. 
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Dominns  Rex  verf.  Dccan'  ct  Capitul*  Dublin.- 

ERROR  e  B.  R.  in  Hibemia  of  the  award  of  a  peremptory  ^^  ^^^.^  ^^  ^^^ 
mandamus  to  admit  Robert  Dowgate  to  his  ilall  ill  tlie  choir  w.ll  lie  on  the 
and  his  voice  in  the  chapter.  ^^-""^  ^^  ^  P«- 

*  rem;>:ory  md«« 

iiemus. 

The  firft  mandamus  recites,  that  the  faid  Robert  had  been  le-  2  Bro  Par.  Ca, 
gaily  inftituted  and  induftcd  to  his  ftall  and  voice,  which  the  dean  ^^^  (0« 
and  chapter  had  refufed  him  ^  ideoy  tffc.  p-'475^ca.%. 

481   ca.  15. 

After  an  alias  and  plurifs  they  return,  that  Hen.  8.  by  his  let-  \  r  wm!'.  348.' 
ters  patent  under  the  great  feal  of  Ire/and,  dated  10  May^  Anno  s.  c 
Regni  33.  gave  to  the  dean  and  chapter  and  their  fucceflbrs  a  J"  9*"^-  ^"^^ 
power  to  make  (latutes  and  ordinances  for  the   better   govern-   *^*  °"' 
ment  of  the  church,  by  virtue  of  which  they  ordained,  that  every 
perfon  before  he  (hould  be  admitted  to  his  ftall  in  the  choir  and 
his  voice  in  the  chapter,  (hould  take  his  coporal  oath  before  the 
dean  and  chapter  for  the  time  being,  of  canonical  obedience  to 
the  dean,  and  to  obferve  the  fiatutes  and  cuftoms  of  the  churchy 
and  to  keep  the  fecrets  of  the  chapter.     That  they  were  ready  to 
hare  admitted  the  faid  Dowgate  to  his  ftall  aiid  voice,  but  that  he 
refufed  to  take  the  faid  oath,  though  requeiled  fo  to  do,  et  ea  di 
caufa  they  cannot  admit  him.     Then  the  entry  goes  on  with  si 
quia  videtur  cur^^  that  the  return  is  infufficient,  idco  conccdatur^  ct 
per  cuf^  hie  ordinatum  ejl^  quod  fiat  breve  de  peremptorie  mandamus. 

Upon  error  of  this  the  general  errors  are  affigned,  that  no  fuch 
writ  ought  to  have  been  awarded,  and  that  the  return  (hould 
have  been  allowed.  The  Attorney  General  here  pleads  in  nullo 
eft  erratum.  ^ ' 

Fazaherley  pro  qneren.  in  error e.  That  a  writ  of  error  will  lie  in 
this  cafe,  though  that  is  a  point  never  yet  determined ;  it  is'the 
policy  of  the  law,  that  no  one  court  (hould  be  intrufted  with  the 
fole  determination  of  any  man's  property ;  for  which  reafon  it 
furniflies  the  party  with  writs  of  error,  bills  of  exceptions,  de- 
murrers to  evidence,  ^r. /If  the  validity  of  this  return  had  been 
determined  in  an  a£lion,  no  body  will  fay,  but  a  v/rit  of  error 
would  lie ;  and  is  not  the  very  fame  matter  put  in  judgment,  only 
in  a  more  fummary  way  ?  And  is  not  property  more  and  more 
every  day  the  fubjeft  of  mandamuis  ?  2  Cro,  6.  fays  all  proceed-  Error  liei  on  die 
ings  of  courts  of  juftice  ought  to  be  examinable  in  another  place;  award  to  re- 

and  in  the    cafe  oi  J/hby\.  JVhite  it  was  held,  that  a  writ  of  *"*"<*» ^•J"*^^ 
•^     -^  court  rcfufei  U 

baii* 

( I )  Pender  v.  Ilerk,  3  Bro,  upon  the  authority  of  this  cafe  as 
P.C.   178.  S.   p.   in  Dom.  Proc.     affirmed  there. 

Vol.  I.  P  p  error 


537  Michaelmas  Term  9  Geo. 

error  would  lie  on  the  award  to  remand,  where  the  court  refu(ej 
Taking  it  therefore  for  granted  that  a  writ  of  error  will  lie,  I 
fliall  proceed  to  n\ention  my  exceptions  to  the  mandamusm 

X.  Here  is  no  title  to  the  ardideaconry  fet  out,  only  that  he 
was  collated,  indituted  and  indu£ted :  in  a  quare  impedit  they 

always  (hew  a  vacancy. 

2.  The  writ  isfelo  defe^  and  fliews  it  to  be  unneceflary,  for 
being  indu£ted  he  has  a  right  to  all  the  incidents  of  his  office. 
Suppofe  an  houfe  was  annexed  to  the  archdeaconry,  would  this 
court  grant  a  mandamus  for  that  ?  No  furely,  they  would  lea?e 
him  to  his  ejedment :  you  will  indeed  help  him  into  the  office, 
without  which  he  could  not  maintain  an  ejeAment.  The  cafe  of  a 
parfon  is  the  fame,  for  he  is  put  to  fue  fox^his  tithes,  and  cannot 
have  a  fnandamus  to  the  parifliioners  to  fet  them  out.  In  the  cafe 
of  corporation  officers  indeed  yoU  grant  a  mandamus  to  deliver  the 
inftgfiia  after  the  party  is  fworn  in  ;  but  that  is  becaufe  the  office 
is  annual,  and  it  is  neceflary  the  mayor  {houl4  have  them  imme* 
diately,  in  order  to  command  the  more  refpe^. 

3.  This  is  an  ecclefiaftical  office,  and  therefore  the  right  may 
not  be  fo  properly  determinable  on  a  mandamu^^  as  before  the  (H^ 
dinary. 

Reeve  contra.  A  writ  of  error  may  by  the  fame  reafon  lie  on  the 
award  of  the  firft  writ  of  mandamus^  as  on  the  peremptory  one ; 
and  then  it  is  eafy  to  fee,  the  delay  would  be  infinite. 

The  property  is   not  determined  on  this  writ,  for   it  gives 

the  party  no  right  whatfoever ;  on  the  award  of  a  habeas  corpus 

Ld.  Raym.  545.  error  will  not  lie.     8  Co.  127.     And  in  the  cafe  of  the  bifhop  of 

Inw  I'icf  not      ^^*  ^^^^^^  ^^^  entry  was,  that  the  party  prayed  a  prohibitum, 

denial  of  a"pro^  et  ei  non  conceditur,  and  yet  no  error  was  held  to  lie  of  it.     And 

hibition.  in  the  cafc  of  Strode  y.  Palmer^  Trin.  2  Geo.  where  this  point  was 

Liii.  Ent.  a48,    j^jj^^^j  jj^  j^q^  determined  5  it  was  however  refolved  by  all  the 

court,  that  it  would  be  no  fuperfedeas  to  the  peremptory  rnand*' 

mus  \  and  therefore  I  cannot  imagine  what  ufe  it  will  be  of*  for 

as  the  mandamus  gives  no  right,  he  has  nothing  to  make  reftitn^ 

tion  of  upon  the  reverfal. 

Where  a  corpo« 

J^wer^iiilcc  ^'^^  ^^  ^^^^  ^^"  ^^^*  y^^  *^  ^^'"^"  ^^  Infufficicnt,  and  there- 
iUtutes  they  fore  the  peremptory  mandamus  was  well  awarded,  i.  Becaufe 
cannot  ^ive  the  byc-law  is  void,  in  impofing  an  oath  on  a  perfon  not  obliged 
^w^f'to^ldmi.  *°  ^^^^  ®"^»  ^"^  '"^  giving  themfelves  a  power  to  adminifter  it. 
aiiler  an  oath.  Befides,  he  is  not  a  mejnber  tilt  admitted,  and  therefore  this  is  to 
bind  one  not  a  member.  2.  They  have  not  fet  out,  when  the 
by«law  was  made,  perhaps  it  was  fince  our  indu^ion.     3.  'Iliey 

.3  ^r 
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fay  he  was  requefted  to  take  the  oath^  but  not  that  It  was  tendred 
to  him. 

As  to  the  exceptions  to  the  mandamus^  I  (hall  content  myfclf 
with  this  general  anfwer,  that  the  party  here  has  no  occafion  to 
ihew  his  title  ;  and  it  was  never  intended  he  (hould  be  as  cxa£):, 
as  if  he  was  anfwering  an  information  in  nature  of  a  quo  war'* 
ranto. 

Fazalerley.   The  cafe  of  Strode  v.  Palmer  is  very  different  from 
.  this,  for  tkat  was  a  cafe  upon  the  mandamus  afi,  and  the  judg- 
ment of  the  court  was  founded  on  the  words  of  that  ftatute,  which 
are,  '<  That  if  the  retUi'n  be  adjudged  infufficient,  a  peremptory 
•*  mandamus  fliall  iffue  tuilAout  deiay»** 

Chief  Juftice.  Here  are  three  quedions,  i .  Whether  the  nww- 
damus  he  good  ?  2.  If  the  return  be  fo  ?  And,  3.  If  the  writ  of 
error  will  lie? 

As  to  the  fir(l|  it  is  true  we  grant  martdamu/s  where  otherwife  A  mdmUtims  U 
the  party  would  be  without  remedy,  as  tobefwomin;  but  if  J"^  ^  8»ve  a 
that  be  done,  we  go  no  further,  but  leave  him  to  get  an  a£lual  sBmIi  ^^oa 
admiflion  how  he  can  :  we  give  him  a  legal  poflfeflion,  and  then  (i)* 
leave  him  to  his  remedy.    Indeed  in  the  cafe  of  mandamu/s  to 
reftore,  we  go  further :  but  that  is  becaufe  he  had  an  aAual  pof- 
feflion  before :  and  the  reafon  why  in  the  other  cafe  we  do  not 
meddle  with  the  a£tual  pofleflion  is,  becaufe  when  we  have  given 
him  a  legal  one,  he  is  by  law  as  much  intitled  to  every  right  be* 
longing  to  the  office,  as  if  he  had  the  aAual  pofTeffion,  and  may 
maintain  that  right  without  our  affidance,  even  againft  another 
who  is  in  pofleffion  of  the  office.     Confider  what  would  be  the 
co'nfequences  if  we  ihould  interpofe :  here  are  two  perfons  who 
both  claim  a  title  to  the  fame  office,  and  each  of  thefe  have  an 
equal  right  to  our  affiftance ;  we  grant  each  of  them  a  mandamta 
to  be  admitted,  which  writs  are  executed  on  behalf  of  both ;  what 
then  are  they  to  do  when  they  come  together  ?  neither  will  fub« 
mit  to  the  other,  and  fo  there  is  no  remedy  but  to  fight  it  out, 
by  which  means  we  are  the  inftruments  of  breaking  the  peace. 
He  that  has  the  legal  poileffion,  may  maintain  his  right  againft 
any  difturbances,  we  only  put  him  in  the  way  to  purfue  his  pro- 
per  remedy.  Here  has  been  an  indu£lion,  and  that  is  fufficient ; 
and  therefore  I  think  the  mandamus  deftroys   itfelf.     As  to  the 


(1)    Fide  Pcwell  v.   Milbankj    of  Cbefter^    it.   396.      Ciarie  v. 
Term  Rep.  399.     Rex  v.  Biflxtp     The  Bijbop  of  Sarum^  fofi.  1082. 
P  p  2  cafe 
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cafe  of  the  inftgnla  (a)»  that  depends  upon  the  particubr  icafoii 
that  has  been  mentioned. 

.  2*  But  if  the  writ  were  proper,  then  the  return  is  ill :  can  they 
force  an  oath  upon  a  man  not  to  reveal  fecrets  ?  I  am  fure  it  is 
a  very  dangerous  one :  and  as  to  the  canonical  obedience,  diey 
C  539  3  J^^y  enforce  that  by  ccclefiailical  cenfures  without  an  oath.  Dr. 
Sherlcck^s  cafe  was  founded  on  an  a£l  of  Parliament,  which  tiii 
he  (hould  have  a  (lall  and  voice ;  and  till  that  was  afliigned,  he 
was  not  in  legal  pofieflion  of  the  prebend,     jinte  159. 

3,  As  to  the  third  point,  I  am  doubtful  whether  the  writ  of 
error  will  lie  ;  if  the  return  had  been  allowed,  I  (hould*  think  it 
hard  to  rc-cxamine  it. 

Powys  Jufticc.  I  thinlc  the  mandamus  is  not  proper,  and  that 
the  cafe  of  the  ififgnia  (lands  fmgle  on  that  particular  reafon,  thit 
without  them  no  body  will  give  the  mayor  due  refpeft. 

Eyre  Jufticc.  I  think  the  mr.ndamus  is  good,  for  as  to  the  want 
of  title,  here  is  as  much  fet  out  as  is  done  in  the  cafe  of  corpon- 
tion  officers,  where  they  only  fay  iehito  modo  eledlus.  As  to  the 
main  point,  I  thiiik  a  vmndamus  is  very  proper  to  admit  a  man  to 
the  cxercife  of  his  office  j  and  that  if  a  common- council- man, 
after  fwcaring  in,  (hould  be  denied  admifTion  into  the  council- 
room,  he  might  have  a  writ  for  that  purpofe.  And  I  take  Dr. 
Ante  159.  Sherlock^s  cafe  to  be  the  fame  with  this,  for  he  was  prebendary  bf 

virtue  of  the  adt  of  Parliament,  without  any  further  ccrcmoni, 
and  had  the  fame  right  to  his  feat  and  voice  as  this  man  has  \  and 
if  a  niatidamus  will  not  lie,  I  do  not  fee  what  other  remedy  he 
has  to  get  into  liis  (lall,  unlefs  it  be  by  force. 

Where  the  char-  As  to  the  rctum  it  is  certainly  ill,  for  it  is  not  the  charter  hot 
ter  gives  no  thcir  own  by-law  that  gives  them  power  to  adminifter  the  oath: 
power  to  admi-  j^  jjg  ^^fe  of  corporations  where  the  charter  doth  not  impowcr 
office,  ther*;  ^iiy  body  to  givc  the  oatJi,  they  are  forced  to  get  a  a^dtmus  out  d 
mull  be  a  iieJi-  Chanccry.  Neither  is  the  by-law  well  fet  out,  for  it  is  only/nftr 
w«;  for  that  pur- ^^^^,^^^  ^yjifi^jf^^  eji^  widiout  flicwing  whcn  or  by  whom  it  was 
made. 

This  entry  of  the  award  of  a  peretrptory  mandamus  is  no  juJf 
mcnt,  for  want  of  confiderfitum  ejty  which  (hould  have  been  in 
Mich.  10  W,  3.  rot.   83.  tlie  writ  recites,  that  the  return  was 


(2)  It  lies  alfo  for  the  dcUvo-y  of  corporation  bookS|  ^c.    Rf^ 
V.  inidman,  tofi.  817. 
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Iield  mfufiicicnt,  per  quod  conftderatum  fuit^  quodfierrt  breve  de  pt'- 
Temptorie  rtkindamus  tarn  in  complemento  judk'u  quam  in  executione 
ejufdem.  1 6  Car,  2.  rot,  135.  Rex  v.  Major  em  de  Alaidjlone.  29 
Car.  2.  rot.  44*  Mich.  3  ^.  3.  ret.  139,  142.  7  /^.  3.  r^?/. 
60.  are  all  fo.  But  I  do  not  find  they  ever  entered  up  a  formal 
judgment. 

This  award  therefore  of  a  peremptory  mandamus  is  a  judgment 
of  which  error  will  lie ;  and  the  party  will  have  the  efFeft  of  it  in 
fupcrfeding  the  writ,  if  rcverfcd. 

Forte/cue  Juftlce,  I  think  it  is  hard  to  maintain,  that  a  writ  of  [  54^  J 
error  will  lie,  becaufe  without  ideo  conjideratum  eji  it  is  no  judg- 
ment :  it  is  againft  the  nature  of  mandamus^ s^  which  are  feftinum 
remedium^  and  great  inconveniences  will  follow,  where  the  writ 
is  to  deliver  the  inftz^nia^  or  publick  records.  Ryley  fays  they  were 
formerly  no  more  than  letters,  and  now  the  difobedience  of  them 
is  only  a  contempt.  Entries  are  made  of  contempts,  and  yet  I 
believe  error  was  never  brought.  Bags*s  cafe  {a)  was  the  firft  ju-  (#)  11  Co.  93. 
dicial  mandamus^  and  till  1 2  W.  3 .  they  were  never  entered  of 
record,  when  a  rule  was  made,  that  they  (hould  be  entered  of  the 
fame  term  they  come  in. 

As  to  the  point  of  the  mandamus^  I  am  inclined  to  be  of  my 
Lord  Chief  Juftice's  opinion,  that  it  will  not  lie  where  there  is  a 
kgal  pofleffion,  and  there  was  not  that  in  Sberhck^  cafe,  for  he 
was  never  fwom. 

It  was  afterwards  argued  a  fecond  time  Pafch.  8  Ge(y.  when 
Wearg  pro  quer*  in  errore  made  two  points,  I ;  Whether  the  writ 
of  error  lay;  and,  2.  Admitting  it  did,  whether  the  judgment 
was  erroneous. 

•  , 

As  to  the  firft  point,  appeals  are  a  privilege  much  favoured  by 
law,  and  therefore  a  new  erefted  jurifdi£lion  is  not  exempt  from 
them.  Soli.  263.  A  mandamus  is  now  become  a  formed  \nrit, 
and  like  other  writs  muft  bear  te/le  in  term.    2  Keh.  91.   It  is  like 

.a  civil  a£tion,  the  party  muft  (hew  a  title,  and  the  return  muft 
either  admit  or  deny  it,  and  when  the  proceedings  are  clofed,  the 
judgment  is  entered  with  an  ideo  conftderatum  ej}.  A  writ  of  error 
lies  upon  a  fine,  and  yet  that  is  only  an  agreement  of  the  parties 
upon  record. 

The  rights  that  are  determined  upon  thefe  writs  are  many 
times  of  an  high  nature,  and  are  of  confequence  to  the  publick  in 
keeping  out  an  improper,  or  bringing  in  a  rightful  officer  :  and  it 
15  of  confequence  likewife  to  the  party  himfelfj  who  has  his 

P  P  3  private 
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pri\rate  right  bound  by  fuch  a  determinatloh  as  Is  made  upon  tbis 
writ* 

It  was  obje£led,  that  if  error  will  lie  upon  the  award  of  the 
peremptory  mandamus^  it  may  as  well  lie  upon  the  firft  writ*  and 
then  the  delay  would  be  infinite.  But  I  take  it  to  be  no  confc- 
quence,  that  if  it  lies  on  the  lad,  it  muft  lie  alfo  on  the  firft  ;  for 
I  look  upon  that  to  be  of  the  nature  of  an  interlocutory  judgment, 
of  which  error  will  not  lie,  but  the  party  muft  ftay  till  the  caufe 
is  clofed. 

r  541  ]         The  inconvenience  of  delay  may  be  avoided,  by  conftruiog 

this  writ  of  error  to  be  no  fuperffdeas^  as  they  did  in  the  cafe  of 

&trode  V.  Palmer^  LilL  Entr.  248.  and  in  many  other  inflances^ 

Ante  105,  537.  which  might  be  put.      I  Mod.  285.  1 06.      I  Vent.  266.      2  Liv. 

120.      I  &id.  184.  44. 

But  then  it  is  obje£led,  if  it  be  nofuperfideas^  to  what  purpofe 
(hould  you  bring  it  ?  Anfwer  to  have  him  turned  out  agsdn,  if 
the  judgment  be  reverfed :  that  reverfal  may  put  him  in  the  fame 
condition  as  when  he  brought  the  writ. 

2.  Taking  it  therefore  for  granted,  that  a  writ  of  error  wiB 
lie,  I  (hall  proceed  to  (hew  wherein  the  judgment  i$  erroneoiu. 
It  ^^411  be  admitted,  that  if  the  original  mandamus  ought  not  to 
have  been  granted,  then  every  thing  done  upon  it  muft  fall.  A 
inaptdamus  is  not  to  give  a  right,  but  only  a  capacity  of  aflerdng 
it,  wliich  the  party  cannot  do  till  he  has  a  legal  pofibflion ;  if  he 
has  tliat,  it  is  all  the  writ  can  give  him,  and  then  he  ftands  in 
no  need  of  any  writ.  In  this  cafe  it  appears,  the  party  was  in 
poircfTion  of  the  office,  which  gave  him  a  right  to  his  ftall  and 
voice,  and  he  might  as  well  have  taken  the  writ  to  the  verger  or 
the  fcxton,  or  to  have  a  lioufe,  or  his  dividend  \  in  which  cafes 
lie  having  fuch  a  right  as  will  enable  him  to  maintain  an  adion, 
the  law  leaves  him  to  that.  Dr.  Sherlock's  cafe  is  widely  diflfirr- 
ent,  for  there  the  letters  patent  were  no  more  than  a  ftanding 
nomination,  which  left  the  right  of  admiflion  in  the  dean  and 
chapter  as  it  was  before,  and  fo  was  no  more  than  the  common 
cafe  upon  a  bare  nomination  or  ele£^ion ;  but  the  party  here  has 
at  the  time  of  fuing  out  the  firft  tnandamus  all  that  which  Dr. 
Sherlock  did  not  enjt)y  till  tlie  peremptory  tnandamtss  gave  it 
him. 

Pefigelly  Serjeant  contra.  That  the  mandamus  well  ifiued,  and 
that  the  writ  of  error  would  not  lie* 

As 
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As  to  the  mandamus^  it  appears  that  Dowgate  has  a  right  to  a 
ftall,  and  in  confequence  of  that  he  mud  have  a  remedy  to  come 
at  it.  It  is  not  pretended^  that  a  quare  tmpedit  will  lie,  nor  can 
he  bring  an  afCfe,  he  having  the  office  already^  and  that  for 
which  he  b  contending,  being  only  a  particular  privilege  an- 
nexed to  it.  He  cannot  have  an  ejeflment,  it  not  being  fiich  a 
thing  whereof  the  (herifFcan  give  poiTeflion;  nor  will  an  aAion 
upon  the  cafe  anfwer  his  purpofe,  becaufe  in  that  he  cannot  re- 
cover his  ftall,  but  only  damages  for  being  kept  out. 

As  therefore  he  can  have  none  of  thefe  remedies,  he  is  under      r  -i 

a  neceffity  of  praying  a  mandamus^  which  lies  for  him  on  behalf      «^   54     J 
of  the  crownj  as  he  is  an  officer  appointed  by  the  royal  charter. 

I  wonder  to  hear  it  faid  we  are  already  in  pofleffion  of  every 
thing  the  writ  can  give  us,  when  it  appears  by  the  writ  and  re- 
turn, that  though  we  are  archdeacon,  yet  we  have  no  fort  of 
pofleffion  of  this  particular  franchife.  In  the  cafe  of  the  injigma 
the  officer  is  not  without  remedy,  if  a  mandamus  ihould  not  be 
granted,  for  no  doubt  he  may  maintain  an  a£tion  of  trover ;  but 
the  reafon  you  do  not  put  him  to  that  is,  becaufe  damages  will 
not  anfwer  the  -  purpofe,  which  reafon  holds  equally  in  our  cafe. 
I  Lev.  1 19.  a  mandamus  was  granted  for  fuch  a  privilege  as  this 
annexed  to  an  office,  for  that  was  to  give  an  alderman  his  pre- 
cedency. I  Vent.  188.  2  Roll.  Rep  482.  Pal.  51.  It  is  na 
objediion,  that  this  office  is  of  a  fpiritual  nature.  Sir  T.  Jones 
199.     F.  N.  B.  34*  D.  a  writ  to  indu^l  to  a  ftall. 

2.  Whether  the  mandamus  was  well  granted  or  not,  will  be 
immaterial  here,  if  I  (hew  that  no  writ  of  error  will  lie  upon  it. 
It  can  be  of  no  confequence  or  inconvenience  if  error  does  not 
lie,  becaufe  the  mandamus  neither  gives,  nor  concludes  the  right. 
Suppofe  there  fhould  be  a  reverfal,  who  can  pray  that  the  party 
may  be  put  out  again  ?  Error  will  not  lie  on  a  habeas  corpus. 
8  Co.  127.  Nor  on  a  fine  impofed  by  the  court ;  and  yet  thefe 
may  be  matters  of  great  confequence  to  the  parties :  here  is  no 
body  elfe  contending  for  this  ftall,  or  who  can  demand  a  reftitu- 
tion ;  and  if  it  had  ever  been  imagined  a  writ  of  error  would  lie» 
we  muft  have  met  with  it  before  now. 

Wearg  replied.  The  reafon  why  the  party  cannot  bring  a 
^uare  tmpedit  is,  becaufe  that  is  not  his  proper  remedy,  which  he 
muft  feek  by  a£tion  upon  the  cafe.  A  mandamus  will  not  lie  to 
command  the  providing  neceflaries  upon  a  vifitadon,  but  the 
party  muft  fuc  for  procurations.  In  the  cafe  of  precedence  the 
alderman  could  have  no  a£lion,  and  therefore  the  mandamus  might 
be  proper* 

P  p  4  Adjourn 
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Adjournatur ;  and  this  term  it  was  argued  ex  parte  defenieniU 
in  errore  on  the  finglc  point  of  the  writ  of  error,  upon  which 
only  the  court  delivered  their  opinions* 

Chief  Jufticc.  This  caufc  being  argued  ex  parte^  I  fuppofe 
the  plaintiff  in  error  gives  it  up*  Several  matters  have  been 
flirred  in  the  cafe,  which  might  defervc  confideration,  if  wc 
could  properly  come  at  them  \  but  as  we  are  all  of  opinion  that 

[  543  ]      ^^^^  ^'^^^  ^^  ^^^°'  ^^^^  "^'  ^*^*  ^^  *^  "°^  neccflary  to  enter  into  the 
debate  of  them.    A  writ  of  error  is  calculated  to  reftore  the  party 
to  fomewbat  that  is  loft ;  the  mandamus  gives  no  right,  not  even  a 
right  of  pofleflion  5  fo  that  if  the  judgment  (hould  be  rcverfed, 
ftill  the  fame  right  would  fubfift  in  him,  which  makes  the  reverfal 
fignify  nothing.     To  which  Powys  Juftice  agreed.     Et  per  Ejre 
Juftice,  A  writ  of  error  only  lies  on  what  is  properly  a  judgment, 
which  this  is  not.     I  was  indeed  inclined  to  think  it  a  judgment 
from  the  entries  that  I  mentioned  formerly  5  but  upon   looking 
further  into  it,  I  find  that  the  entries,  where  returns  have  been 
allowed,  do  not  warrant  that  opinion,  for  they  are  without  an 
ideo  conftderatum  eji.     In  all  procedendo*!  the  entry  is  with  an  ide9 
confideratum  ejl^  and  yet  it  is  certain  error  will  not  lie,  neither  will 
it  on  the  return  of  a  refcue.     The  entry  in  the  cafe  of  the  AyleS' 
bury  men  is.  Super  quo  vifts  et  per  curiam  hicplenius  inteUeEtis  cmm' 
bus  et  fwguiis  prawijjis^  pro  eo  quod  videtur  curia  bic  quod  caufa  cap' 
tionis  et  detent ionis  fupranominati  A,  B.  non  pertinet  ad  banc  cui^^ 
ideo  remittitur^  without  an  ideo  conftderatum  eft ;  which  entry  was 
made  on  great  confideration,  and  is  an  argiunent   the  judges 
thought  that  not  to  be  a  cafe  relieveable  by  writ  of  error.     Et,per 
Eor  tefcue  Jixdicc,  Entries  of  mandamuses  2,Tt  of  hit  date;  perhaps 
in  Ireland  they  do  not  enter  them  yet :  the  party  cannot  traverfc 
'  this  return,  and  why  then  fhould  he  bring  a  writ  of  error  i  There 
would  be  no  end  of  proceedings,  if  all  forts  of  officers  that  are  in- 
titled  to  a  mandamus  (liould  be  hung  up  by  writs  of  error.     Per 
curiam :  The  writ  of  error  muft  be  quafhed. 

Afterwards  a  writ  of  error  was  brought  in  Parliament,  and 
the  judgment  of  J?.  jR,  in  England  affirmed,  with  CzL 
cofts. 
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9  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice. 

Sir  Littleton  Powys,  Knt.  1 

Sir  Robert  Eyre,  Knt.  Xj^fii^^^^* 

Sir  John  Fortefcue  Aland,  Knt. 

Sir  Robert  Raymond,  Kt.  Attorney  General. 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Between  the   Fariflies  of  Burlefcome  and,  Sampford  Feverell. 

TH  E  feflions  on  a  fpeclal  order  adjudge,  that  executing  the  B^ccuting  ihc 
office  of  tithingman  would  not  gain  a  fettlement.     Et  ptr  ^^Jnta  f/J 
curiam^    The   order  muft   be  quafhed,    for  this  is  an   annual  tlemenu 
office  in  the  parifli  within  the  words  and  meaning  of  the  a6l  of 

Parliament. 


Between  the  Farifhes  of  St.    Michael  in  Badi  and  Nunny  in 
com'  Somerfct, 

ORDER  of  removal,  reciting  that  the  wife  of  B.  who  is  OniertorenKyvft 
now  living,  and  C  his  child,  had  intruded,  CsT^.  and  were  •  mirricd  wo~ 
likely,  l^c.  and  that  the  place  of  fettlement  of  the  wife  and  child  ^>^^,T'' 

•rt»x«f#i  1         r  if-t  ▼  *  *'  *^  appear! 

was  in  o/.  Michael^  they  are  therefore  removed  thither.  It  was  ihc  is  fcnt  from 
moved  to  quafli  the  order,  becaufe  it  did  not  appear,  the  hufband  ^  r"**^'c_ 
was  at  the  time  of  the  removal  in  the  parifh  of  &t.  Michael^  lo  j,*^^  urr--C. 
that  it  may  be  they  fent  the  wife  away  from  the  hufband.     Std 

per 
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per  curiam^  We  cannot  intend  he  was  not ;  if  he  was  In  the  pa* 
Tifli  from  whicli  (lie  was  fent,  that  indeed  would  vitiate  the  order ; 
but<.s  neither  of  tlicfe  fads  appear  againft  the  order,  to  fadsfy  us 
that  it  is  bad,  we  are  not  to  prefume  it  to  be  fo,  and  therefore  it 
muft  be  confirmed  ( i ). 


(1)  FideRtxv,  Lona^oH^  Bmr.     Doug.  46.  and  Rex  Y*  Lei^b^  Of. 
5.  C.  1 53.    Rex  V.  Higher  fVaUon^     45. 
ib.  162.  and  Rex  v.  Himck/worth, 

Hodgkins  et  ux'  verf.  Corbet  et  ux'. 

Worff  tinta-      AT ORTHET  moved  for  a  prohibition  for  thefe  words  fpok- 

mountare  with-  -^  V   en  in  London^  "  You  are  a  cuckoldly  dog,  and  bid  the  bitch 

int^cuftooi of  c<  yQj^^  ^ifg  ^Q^g  Q^^« .  and  cited  HiL    \%Ann.    Evans  v.  Her. 

wood,  where  "  She  is  with   c\iild,"  fpoken  of  a  (ingle  woman, 

was  held   tantamount  to  calling  her  whore,  and  a  prohibition 

went.     So  Pa/,  i   Geo*  JVilborn  v.  Coddy^  the  wife  libelled  for 

calling  her  hufband  cuckold,  and  a  prohibition  was  granted.     Et 

per  curiam.  Formerly  it  was  held  that  words  tantamount  were  not 

within  the  cuftom»  but  the  later  refolutions  have  denied  that  cafe 

.xnLutw.  1042.     And  Micb.   11  Jf^.  3.  JB.  i?.  Smith  Vm  Glafs^ 

the  words  fpoken  in  London  were,  "  She  was  never   married, 

and  what  is  her  hopeful  fon ;"  and  by  the  opinion  of  the  whole 

court  there  was  a  prohibition.     There  muft  be  a  prohibition  in 

this  cafe. 


( 1 )  Ficars  V.  IFertb,  ante  47 1.  823.     Tbeya'  V.  Eafhuick,  4  ^«fn 

S.  P.   Lcckey  v.  Dmgajitldy  po/l,  2032.  and    the   cafes    collcded. 

IICO.       (look    V.    Wingfield,    einte  6  Com,  Dig ^  tit,  Probihition^   (G. 

555.     Fergufcn  V.   Cutbbert,  ante  14.)  131. 

Alcock  verf.  Carter. 

Vndcr  what  rlr-  TV  ^  ^*  ^^^^  moved  the  common  motion  to  fct  aGdc  fo  much 

cumiHnccB  the    J[Va  of  ^hc   adignmeut  of  errors  in  a  caufe  out  of  Ireland^  as 

t^^n'^ofiil^u  '^^'^^^^  ^o  ^'ic  want  of  a  v/arrant  of  attorney  ;  which  was  oppofcd 

#r attorney  ro  be  by  Strange^  who  produced  an  affidavit  fworn  before  one  of  the 

afli^nedona      JudjTcs  in  Ireland  (1 ),  with  a  certificate  from  the  proper  officer, 
tvric  of  error  out  "^      °  ^    ''  i      i:  ^ 


•iJrgisinL 


(i)    Affidavit   of   a    plaintiff    ivarrant  of  attorney,  ^^r.  refufcd 
living  in  Ireland,  before  a  com-     to  be  read.     SiUhorpe  v.  Mams, 


mifTDQcr  of  the  Common  Pieas     Barnes  40. 
there,  of  the  due  execution  of  a 


that 
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that  thett  was  no  W2:rrant  filed ;  and  alfo  an  affidavit  of  the  agent 
here,  that  he  received  both  from  Ire/and^  and  believed  them  to  be 
authentick  j  and  infifted  that  it  now  appearing  they  were  not  Iham 
errors  affigned  merely  for  delay,  the  reafon  upon  which  the  com- 
mon motion  is  made  failed.  Et  per  curiam^  This  is  fufficient  to 
fatisfy  us  that  there  is  fome  foundation  for  our  fending  a  ceriiora" 
riy  and  therefore  the  errors  muft  ftand.  Sirangi  moved  for  time 
till  the  next  term  to  return  a  certiorariy  which  was  granted  accord- 
ingly. 

Payne  verf.  Yrj. 

TH  E  defendant  pleaded  in  abatement,  that  he  was  one  of     T  54^  J 
the  clerks  of  Sir  G.  Cooke^  prothonotary  in  C.  B.  and  Squib  The  dcrki  oT  • 
moved  to  fet  it  afide.     Upon  a  rule  to  (hew  caufe,  Strange  contra  c?j.*^?ISt  in- 
produced  the  affidavit  annext  to  the  plea,  wherein  the  defendant  titled  to  privl- 
fwore,  that  he  f'^rvedhis  clerkihip  with  a  Common  Fleas  attorney,  ^' 
and  that  he  had  for  many  years  a£^ed  as  an  attorney  or  folicitor, 
and  followed  no  other  employment.     And  after  confideration  the 
court  fet  afide  the  plea,  being  all  of  opinion,  fuch  clerks  had  no 
privilege  at  all,  they  not  being  fwom  as  attornies  are,  nor  ever 
adding  as  clerks  in  the  prothonotary's  office.     And  that  it  was 
not  fufficient  for  the   prothonotary  to  enter  their  names  in  his 
book.     As  to  fuch  clerks  as  were  a£tually  employed  under  him, 
for  fo  long  as  they  continued  in  that  employment,  they  would  ^^ 

be  privileged,  but  no  longer  ;  as  in  the  cafe  of  a  Judge's  clerk ; 
and  an  old  rule  8  Car.  was  cited,  where  they  were  reftraincd  from 
practifmg  as  attornies. 


Dominus  Rex  verf.  Gage* 

THE  defendant  was  convi£led  on  5  Ann»  r.  14.  for  uCng  5 Ann. c.  14; 
a  greyhound  in  killing  four  hares,  per  quod  he  forfeited 
ao/.  (i). 

Reeve  excepted  to  the  conviftlon,  that  the  aft  of  Parliament  Where  yxS&aet 
had  only  given  the  juftices  jurifdiSion  to  convidJ  upon  the  oatl*  ^*.ff^' !Li. 
of  one  or  more  credible  witneflcs,  whereas  this  was  upon  his  own  ^^e  wioidt* 
confeffion,  which  he  infifted  the  juftices  had  no  power  to  take ;  they  may  con- 

yn€i  on  the  con* 
-  feffion  of  the 

(i)  nJe  Rexv.  Little^  i  Burr,  day,  fmce  whether  he  kills  one  or  8Mod.63.S.a 

609.     Rex  V.  Hall,    i  Term  Rep,  ten   hares  du-ing  that  period,  it 

320.  conflirutcs  hat  one  o/Feiice.     Per 

(2)   Ir  feems  that  the  defend-  jL#n/  Man^fUld^  Crepfs  v.  Durdenp 

am  cannot  be  convidled  in  more  Cuwp,  646. 


than  one  penalty  of  5/.  in  one 


and 
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and  it  follows  in  the  aft,  that  the  perfon  fo  convicled  fliall  for* 
fcit,  which  word^  is  relative  to  the  former  method  by  oaih  of 
one  or  more  credible  witneflTes :  and  he  put  the  common  cafe 
upon  the  removal  of  a  poor  perfon.  which  mud  be  upon  com- 
plaint of  the  churchwardens  or  overfecrs,  tlie  juftices  having  ju- 
rifdiftion  only  in  that  manner. 

Sed per  a/riamy  {prater  Eyre  J.)  Tlie  conviflion  mud  be  con- 
firmed. The  intent  of  mentioning  the  oath  of  one  witnefs  wa& 
only  to  direcl  the  juftices,  that  they  fliould  not  convift  on  lefs  evi- 
dence :  fuppofe  the  confcllion  had  not  been  before  the  juftices, 
but  before  two  witncflcs  who  had  fworn  it ;  that  would  be  con- 
vifting  him  on  the  oaths  of  witneflcs,  and  yet  the  evidence  wonJd 
not  be  fo  ftrong  as  this.  By  the  civil  law  confeflion  is  eftccmcd 
the  higheft  evidence,  and  in  forae  cafes,  though  there,  arc  one 
hundred  witnefles,  the  party  is  tortured  to  confefs.  Here  the 
juftices  had  a  better  evidence  than  the  oath  of  any  fmgle  witncis, 
\  547  J  and  it  is  a  monftrous  thing  to  lay  that  a  better  ibrt  of  evidence 
(hall  not  do. 

Eyre  J.  contra ^  thought  there  was  no  occasion  to  carry  this  aft 
of  Parliament  fo  far,  the  22  &  23  Car,  a.  c.  26.  giving  power  to 
convift  for  this  offence  upon  confcffion,  with  a  different  penalty, 
and  that  it  ought  to  have  been  a  convidion  upon  that  ftatute. 
The  convidion  was  confirmed. 


Domiuus  Rex  verf.  Sarah  Salifbury. 

Fkadicc.  Q  H  E  was  committed  to  Newgate^  for  ftabbing  a  gentleman  with 

k3  a  knife,  fo  that  hi^  life  was  defpaired  of ;  and  having  obtained 
*  a  habeas  corpus  out  of  the  King's  Bench,  the  day  before  fhc  was  to 
be  brought  .'up  flie  moved,  diat  a  phyfician  and  furgeon  of  her 
own  nominating  might  be  permitted  to  be  prefent  at  the  drtfllng 
the  gentleman's  wound,  fo  as  to  be  able  to  fatisfy  the  court  that 
he  was  out  of  danger  in  order  that  they  might  bail  her,  Sed  per 
curiam^  There  never  was  a  motion  of  this  nature^  cfpecially  fo 
early  as  this  is  ;  the  courfe  is,  for  the  friends  of  tlie  party  injured 
to  lay  his  condition  before  the  court  when  they  oppofe  the  bailing : 
if  they  do  not  do  it,  then  we  may  order  fuch  an  attendance  for  our 
own  fatisfaftion ;  but  at  the  prefent  the  defendant  has  no  tight 
to  demand  it- 
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Dominus  Rex  verf.  Han'ey  ct  al*. 

UP O N  a  motion  for  an  information  againft  the dcfcn Jants,  The  court  will 
to  (hew  by  what  authority  they  adled  as  burgelTcs,  having  mjufn*wh°rc°'' 
Ticver  been  admitted  ;  the    only  acl  alleged  was,  their  voting  for  th*  only  ading 
Tarliament  men  at  the  lad  eledtioa.    The  defendants  by  affidavits  jj  ^|^^*"«  ^»"^  . 
Shewed  they  were  inhabitants  of  the  borough,  and  diat  as  fuch  5TcrmRcp.a5« 
they  had  a  right  to  vote,  though  they  were  no    burgeffes  \  but 
^id  not  dewy  tlieir  voting  as  if  they  were  burgtfles.     Per  curiam^ 
Since  they  had    a  right  to  votr,  we  will  not  inquire  into  that 
^uedion,  which  is  more  properly  determinable  in  tlie  Uoufe  of 
Commons.     Tiie  rule  was  difchargcd^ 

Mr.  Dottiu'^  cafe:. 

TTACKET  agreed  to  aflign  a  leafe  to  Sutton^  who  fcnt  for  Jb  wh*t  cafoi 
-*^  Dottin  an   attorney  to   take  the  deeds  and  perufe^them.  J^j^"""^^ 
Dottin  drew  an  alTignment,  and  then  Sutton  paid  him  for  it  and  „cy  to  deliver* 
took  back   the  dcecU.     An<l  now   Hacket  moved  for  a  rule  on  deca«.  pift.  6ix. 
Dotilrjy  to  deliver  him  the  deed5.     But  upon  laying  the  cafe  be-       r   -^g  j 
fore  the  cojuurt,  they  would  make  no  ruk  upon  the  attorney,  it 
appearing  to  be  a  fair  tranfaclion  in  dthvcring  back  die  deeds  to 
his  own  client. 

Lord  Coniiigfby's  cafe. 

HE  brought  an  ejectment,  and  had  a  rule  for  a  trial  at  bar  ;  ^f>  newejed- 
but  it  being  upon  the  dcmifo  oi"  a  wrong  perfon,  he  deliver-  ^^ht  tiUia^ 
cd  new  ejeftmcnts,  and  comirg  again  for  a  trial  at  bar,  the  court  pjiUo/tUcfirft. 
would  not  grant  it,  but  upon  payment  of  coiU  of  the  former  cjedl- 
xnent(j). 


(0    JlJf    Prfflon    V.    Uvgcn^  will  be  granted.      Vide  Short  v. 

/7fl.v  479.    Holmes  V.  Brovm,  Dour,  K'»g,  f>o/t.  6Si.  as  to  where  pro- 

437.     Rrx  V.  A'nr-n'f  i  Term  Re^\  cecilings  (hall  be  UayM  in  a  fe- 

363.  as  to  the  grounds  for,  and  cond  cjedmcnt,  until  the  co(b  of 

cerms  upon  which  a  trial  ^t  bar  the  iiril  are  paid. 

James  verf.  Hatfeild. 
jIt  Guildhall  coram  King  C.  J. 

AN  infant  brought  an  action  of  afTauIt,  and  declared /tr  ^//jr-  What  tfbe  guar- 
dlanum.     An<l  to  prove  tliat  his   witncfs  was  the  promoter  ^'*"  ^'**^  adiuit- 
of  the  caufc  and  at  the  expencc  of  if,  the  Chief  JulHce  allowed  agiinft  thcia^ 
the  defendant  to  give  the  guardian's  declaratioa  to  tbac  purpofe  ^*n^ 
in  cvideRCC,  he  being  apeilon  liable  to  coits. 
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Sir  John  Ptatt,  Knt,  Lard  Chief  Jufiice, 

Sir  Littleton  Powys,  Kttt, 

Sir  Robert  Eyre,  Knt, 

Sir  John  Fortefcae  Aland,  Kttt, 

Sir  Robert  Raymond,  Knt.  Attorney  General, 

Sir  Philip  Yorke,  Knt*  Solicitor  General, 


jy^w/. 


Bailee  vetf.  Vivafli. 

'  toends  not  T  N  trcfpafs  for  taking  away  goods  the  defendant  pleaded  tender 

pleadable  to  a  J[  of  amends,  and  on  demurrer  judgment  was  given  for  the 

wluntarytre-  plaintiff:  the  a  I   Joe.  I.  r..  16.  giving  fuch  plea  only  in  the 

5  Cum.  Di(.  cafe  of  an  involuntary  trefpafs  with  a  difclaimer,  and  fo  is  2  <^a//. 


36.)  80S, 


Dominus  Rex  wrf.  Wells. 


IndiAment  -  T^  ^  ^  court  granted  a  certiorari  for  the  defendant  to  the  OU 
mored  horn  0/d  X  Bailty  to  remove  an  indi£iment  for  forgery ;  the  defendant 
iKc%*  appearing  to  be  a  man  of  good  repute,  and  the  profecution  upon 

flight  grounds  (i). 


(l)  Fide  Rex  v.  Morgan,  po/i.     Gunfion^  foft,  583.     Rex  v.  IVehh^ 
1049.  ace.     Rex  v.  Pufy,  foft.    poft,  1068.     Et  lide  Rex  v. 


717.  where  it  was  refufed,  and  imnJ,  fofi.  1202.     Rexv.  Dafcir/i 

Rex  V.  El/hrJp  pefi.  877.  and  that  ef  Kingfton^  Conjop.  283.    2  Hmwk, 

it  will  oaly  be  granted  on  the  P.  C,  ch,  27.  fed,  26, 27,  ^  28. 

application  of  a  defendant  upon  2  C0>».  i)/^.  Cerii^eari^  (A.  i.) 

ijpecial  drcumfiancei.     i2«;r   r.  185*  (D.)  193. 


• 
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Macdoiincl  vtrf.  Welder. 

HIl.  9  Geo.  rot.  273. 

IN  replevin  the*  defendant  avows  for  rent  under  a  leafe  dated  An  entry  beftn 
24  ^une ;  habendum  a  pr^df  24  dte    JuniL  tic.  virtute  cuius  ^^  commcnce- 
1^       7-     -/r  J  .i_    r  "J       .t     f  cv      •'  ''       XDcni  of  the  leafe 

the  plaintiff  entered  the  laid  24th  of  June.  ^iil  ^^  ^^^ 

the  payment  of 

On  demurrer  in  C.  B.  it  was  objefted,  that  the  plaintiff  was  %l^^^  "" 
adiffeifor  by  entering  the  24th,  when  the  leafe  was  not  to  com-  SM©d*.54.$.C, 
mence  till  the  next  day,  and  confequently  the  poffeffion  was  not 
under  the  leafe,  but  by  virtue  of  a  tortious  fee. 

But  after  confideration,  judgment  was  given  for  the  avowant ; 
the  court  being  of  opinion,  there  was  a  great  difference  between 
this  cafe,  and  an  ejectment,  where  the  plaintiff  who  claims  a 
term  does  at  the  fame  time  fhew  he  has  gained  a  tortious  fee ; 
whereas  here  be  the  entry  tortious  or  not,  it  cannot  difcharge  the 
contradl  for  payment  of  the  rent.  Cro*  EL  169.  2  Uon.  ^^. 
I  RcJ/,  Abr.  65.    The  judgment  of  C.  J?,  was  aiErmed. 


Hollifter  verf,  Coulfon. 

THE  defendant  pleaded  non  ajfum^tt  infra  f ex  annos\  the  AJa^st  prt^ 
plaintiff  replied  a  latitat ;  and  the  court  on  demurrer  held  Jf"^^^^** 
it  well  enough,  without  (hewing  a  bill  of  ALddlefex.     Judicium  t  sid.  53. 60. 
pro  quer^.  Sty.  156. 

L.  Raym.  144.U 
Poft.7S6. 

Haward  and  the  Bank  of  England. 

TH  E  plaintiff,  who  kept  cafli  with  the  Bank,  on  Saturday  ^T^^^^ 
left  a  note  for  50 /.  on  Cox  and  Cleeve :  on  Monday  they  Suftbc teat      • 
gave  it  to  the  runner,  who  left  it  at  the  (hop  in  the  morning,  dered. 
where  they  cancelled  the  note  ;  but  when  he  called  in  the  after- 
noon for  the  money  according  to  his   ufual  praAice,  he  found 
the  bankers  had  (lopt  payment ;  whereupon  he  took  a  new  note  of 
the  fame  tenor  and  date.     And  King  C.  J.  directed  the  jury,  that 
it  would  be  dangerous  to  fuffer  perfons  to  deal  with  notes  in  this 
manner,  and  faid  the  Common  Pleas  was  of  that  opinion  in  the 
like  cafe.     But  however  he  diredcd  they  (hould  only  find  the 
value  of  the  note  when  cancelled,  upon  which  the  jury  found 
25  /.  the  goldfmiths  having  paid  10  /.  in  the  pound  (i  j. 

(1)  Turner  et  al*  V.  Mead,  ante  416.    CoMtrd  and  fee  the  cafes 
there  cited. 
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Thompfon  verf.  Berry.    In  C.  B. 

,  Where  no  more  'TH  R  E  S  P  A  S  S  for  breaking  his  clofe  and  chafing  his  bull, 
•oftt  than  da-  JL  Verdift  for  the  plaintiff  and  i  /.  damages.  And  the 
^uT'r  *  E<i  q^^^*^^  ^^^>  ^f  ^^  ihould  have  any  more  cofts  than  damages ; 
197.'  ^^'  2i"d  J^cld  by  the  court  that  he  (hould  have  his  cofts,  becaufe  the 
Ante  193.  534-  22  H  23  Car.  2.  c.  9.  extends  only  to  fuch  adlions  of  trcfpaft 

where  the  freehold  may  probably  come  in  queftion.     Fiife  Raym. 

487.    2  Mod.  39.    And  how  could  the  freehold  come  in  queftion 

upon  chafing  of  a  bull  ? 


Rawbone  verf.  Hickman. 

feofairi,  T  T  was  moved  In  arreft  of  judgment,  that  the  record  was,  rt 

X,  prad*  querens  (inftead  of  def,')Jimilitery  fo  no  iflue  joined :  but 
the  court  held  it  was  aided.  Cro.  Eh  435,  904.  And  Mich. 
5  Geo.  2.  on  the  authority  of  tliis  cafe  the  court  would  hearno 
argument  on  the  like  obje£lion  ( i  )• 


(l)  Abrahatv.  Bunn,  Com,  Rep,     Jmmdment^  (K.  2.)  (L.  2.)  (M.) 
250.     Blacklock  V.    Mariner^    ib.     Pkatia-^  (E.  39.) 
557.  and  fee   i   Com,  Dig*  title 


5S* 
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Sir  John  Pratt,  Knt.  Lord  Chief  Juftice. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  \ju/lices. 

Sir  John  Fortefcue  Aland  Knt.     ^ 

Sir  Robert  Raymond,  Knt.  Attorney  Generals 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Anonymous. 

OTRANGE  moved  for  a  tnandamus  to  the  official  of  the  MMswrnt  t»^ 
*^   Bifliop  of  Glmcejlery  to  commit  adminiftration  to  the  widow  ^^'  ■*°*^' 
of  an  inteftate*     Zed  per  curiam^  That  will  be  to  deprive  the  ordi-  i  sid.  2*81. 37s. 
nary  of  his  ele£iion»  in  granting  it  to  her,  or  the  next  of  kin  ;  <f«v- 1<7* 
therefore  take  your  mandamus  generally,  to  grant  adminiftration      ^'  * 
of  the  goods  of  the  inteftace  (i)« 


(1)  Bat  a  mandamus  will  lie  DoBot  Haj^  1  Black.  648.  Et 
to  grant  it  to  the  next  of  kin,  'uide  Lovegrovi  v.  BetbeU,  ib,  668* 
tbi  'xidviu   being  dead*      Rex  v. 

Dominus  Rex  ver/.  Hotch. 

MR,  Eyre  moved  to  quafti  an  indidlmcnt  on  5  E/iz.  e.  4.  y^^/^^^^^ 
where  it  was  averred  to  be  a  trade  ufed  at  that  time  in  ^  Efyg. 
Great  Britain^  inftead  of  England  \  and  after  a  rule  to  {hew  caufe 
it  was  made  abfolute  without  oppofition  (i). 

{^i^Rex  v.  lifter^  poft.  788.  S.  P. 
Vol.  I.  Qj  ^rin. 


55* 
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Trin,  13  Gfo.  Rex  v.  Pari/h,  another  quafhcd  on  the  authority 
of  this  cafe^i 


C553] 


Dominus  Rex  vetf.  At  hoe  fcnxor*  et  junior*. 


8  Mod.  135.  S. 
C.  more  at  large. 


Maiden  and  fe-  ^T1  H  E  defendants  were  convifled  at  Hereford  affizcs  for  a  mnr- 
lonie«in«ypart     Jj^     Jer  committed  in  Pembroke/hire^  which  is  in  ancient  H^elcb 
triirti*'the*next  county,  and  no  part  of  the  lordfhips  marches  in  Wales ;  and  at 
^•^/^  county,    the  affizesthey  moved  in  arrcft  of  judgment,  that  the  26  H.  %.c. 
6.  did  not  extend  to  all  the  principality  of  JVaies^  but  only  to  the 
lordfhips  marches,  where  die  inconvenience  only  was  recited  to 
be :  Mr.  Juftice  Forte/cue^  before  whom  they  they  were  tried, 
thinking  it  proper,  a  point  of  fo  great  confeauence   (hould  be 
folemnly  determined,  ordered  a  certiorari  and  habeas  carpus  to  be 
brought,  by  virtue  of  which  the   defendants  and  the  convidion 
were  both  brought  before  the  court  of  B.  R.     And  after  hearing 
of  counfel  on  both  fides,  and  confideration  of  the  feveral  (tatutes 
oif  z6  H.  8.  c.  4.  2  H.  8.  c.  6.  and  34  &r  35  //.  8,  c.  26.  the 
whole  court  were  unanimoufly  of  opinion,  that  the  Judges  of 
affize  in  the  next  adjacent  Englijh  county  had  a  concurrent  jurif- 
diAion  throughout  all  Wales  witli  the  juftices  of  the  grand  fcf- 
fions ;  and  confequently  the  defendants  were  well  tried  at  /for- 
ford.     The  defendants  thereupon  received  fentence  of  death,  and 
being  in  the  cuftody  of  the  marfhal  were  executed  at  the  water- 
ing place  by  KenUjlreeU  being  the  ufual  place  of  execution  for  his 
prifoners. 


5  Buir.  2797. 


Where  the  'co- 
venant  it  joint 
and  feveraJy  in 
an  a^on  %ipM!^ 
one  only,  the 
hrrach  may  be 


(1)    I   Hamk.   P.  C.   ch.  31.  P.  C,  157.  and  CbeJIer  is  not  to 

fiSi.  14.  p.  141.     2  Hawk.  P.  C.  be   taken   as   an    Englijh  coaoty 

eh.  t$.fefl,  41,  42.  p.  315.     U.  under  this  ftatute.     Party  v.  ^f- 

ch»  ^o.fe£l,  S*  /'  37^'     ^  ^*  ^*  herts,  i  Hazvk.  6  ed«  220.  note. 


Lilly  verf.  Hedges. 

TH  E  plaintifFbriPgs  an  a£^ion  againft  Hedges  only,  on  a  co« 
venant  entered  into  by  him  and  Griffin^  that  they  and 
each  of  them  will  account  for  all  rents  that  they  or  either  of  them 
Ihall  receive  of  the  plaintiff's  eilate^  and  aifigns  the  breach,  that 
licet  Hedges  and  Griffin  received  7000  /.  yet  tliey  nor  either  of 


iiegf"a  ^  t^i  ^^  ^^^^  accounted. 

s  Mod.  166. 

S.C. 


After  verdi£t  for  the  plaintifT,  Wearg  moved  In  arreft  of  judg« 
ment^  that  though  the  plaintiff  had  an  eledion  to  bring  either  a 
jomt  or  feparatc  a£lion  \  yet  this  f^^%  neither  joint  nor  feveral, 

being 
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being  ngainft  one  only  for  the  neglc£l  of  both.  Sed  per  curiam^ 
the  aftion  is  well  brought,  perhaps  the  other  never  fealed  the 
deed,  and  it  is  no  new  thing  for  one  man  to  covenant  for  the  a& 
of  another.     The  plaintiff muft  have  judgment. 

Between  the  Parifhes  of  Allhallows  on  the  Wall  and  St.  Olave     £  j  j^  ] 

in  Surrey. 

UP O N  a  fpecial  order  of  fcflions  the  cafe  was  ftated,  that  ^^  "bound to 
an  apprentice  was  bound  to  A*  in  one  parifli,  but  by  agree-  ^fe^^cmentU 
ment  ferved  B.  in  another  parifh,  and  the  feflions  fettle  him  in  c.\  parifli. 
with  B.  8  Mod.  168. 

2  Seir.  Ca.  p. 
275.  No.  215. 

Et  per  curiam^  The  order  mud  be  confirmed.     This  is  ctaftly  Ca.  of  Sett,  and 
the  cafe  that  was  in  this  court,  Mich.  3  Gio,  hetiveen  the  pan/hes  ^^'  P'  y^* 
of  Holy  Trinity  and  Sboreditch^  where  Ferrer  was  bound  to  Uruby    ^   53*   *   • 
vrith  intent  to  ferve  Green  (as  he  did) ;  and  the  court  upon  a 
fpecial  refolution  adjudged  the   fettlement  to  be  with  Greetu 
Ante  10. 


Grumble  verf.  Bodilly. 

THERE  was  a  verdid  for  the  defendant  m  ejedment,  and  where  there  U 
the  plaintiff  brought  a  writ  of  error,  and  a  new  eje£lment«  judgment fr» 
And  It  was  moved  to  flay  the  proceedings  in  the  fccond  ejedlment,  ^^^^^^i^XL 
till  the  cofls  of  the  firfl  were  paid.  &alk.  255,  258.  Etper  curiam^  be  pidd  before  « 
Unlefs  the  plaintiff  can  fatisfy  us,  that  the  writ  of  error  is  brought  "'^  one 
with  fome  other  view  than  to  keep  off  the  payment  of  cofts,  we  gTiIfS!*2a« 
will  not  fuffer  the  plaintiff  to  proceed  in  his  new  cjefhnent.  And  S.  C, 
he  not  fhewing  any  thing  elfe,  the  proceedings  were  ftayed,  un« 
lefs  cofls  paid  in  a  fortnight. 

WooUey  verf.  Brifcoe. 

IN  a  (lock  caufe  the  defendant  pleaded  that  the  contra^  was  Saipinfiige. 
not  rcgiftercd  before  the  firfl  oi November  i^io.fecundumfor'  *  Mod.  17J. 
tnamjlatuti  in  hujufmodi  cafu  editi  et  provift.     The  plaintiff  replies,  J;^*  ^^^^ 
that  it  was  regillered  fecundum  formam  Jiatuti  \  upon  which  they 
are  at  iffue,  and  it  is  found  for  the  plaintiff* 

It  was  moved  in  arreft  of  judgment,  that  this  was  an  immate*  Ante  117; 
rial  iffuc,  becaufe  the  a£l  of  Parliament  does  not  require  fuch  re-  P^*  mv 
giilry  till  the  firfl  of  November  1721.  and  then  the  plea  being  only 
to  tlie  firfl  of  November  1720.  upon  which  theiffue  is  joined,  the 

Q^q  2  jury 
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jury  could  not  find  it  to  be  regiftered  according  to  the  dire&ions 
oT  the  ftatute. 

Sedper  curiam^  The  time  was  impertinently  mentioned  in  the 
plea  ;  tlie  iiTue  is  joined  upon  that  part  which  is  only  material, 
viz.  the  rcgiAry  ffcisndumformam  Jiatutif  and  therefore  the  reft 
muft  be  rejected  as  furplufage.  If  not,  then  the  replication  is 
ill,  and  fo  is  the  plea,  and  then  the  declaration  mufl  fland|  and 
the  plaintiff  have  judgment  (i). 


(1)  Rc/1  ZQC,  Woodward  Y.  Robin/on,  ofite  303. 
DoMg.  94.  S.  P. 


Bojfcc  V.  M^iairt 


ConTiAion  for 

keeping  an  ale- 

lumfev 

S  Med.  174. 

2  SeiT  Ca.  p. 

264.  No.  ao8« 

S.C. 


Dominus  Rex  vfrf.  Ford. 

COnvi£tion  on  3  Car.  i.  r.  3.  for  keeping  an  alehoufe  widicmt 
licence :  and  Fortefcue  obje&ed*  that  in  the  a£l  there  is  a 
provifo  to  exempt  perfons  wha  have  been  punifhcd  by  the  fonncr 
law  of  5  {!f  6  £•  6.  c.  15.  and  therefore  it  (hould  have  been  HA 
he  had  not  been  proceeded  againft  upon  that  act* 

Sedper  curiam^  That  coming  in  by  way  of  provifo,  he  ftouU 
have  infifted  on  it  in  his  defence  (i);  it  appears  he  was  aikcd 
what  he  had  to  fay,  and  therefore  we  may  reafonably  prefumc  he 
had  no  fuch  defence  to  make.    The  convi&ion  was  confirmed. 


(x>  Fide  Rix  v.  Biyauy  foft, 
ixx>i.  S.  P.  So  alfo  whore  a 
fttbfequent  ibtuce  makes  an  ex- 


ception to  a  former  one. 
v.  HmU,  \  Term  Rep.  322. 


In  Rrr 


Dominus  Rex  verf.  Robbifon  major*  de  Helftoun. 


SERJEANT  Pengelly  moved  for  a  mandamus  to  him,  to  pro- 
ceed to  an  ele£lion  of  a  new  mayor  upon  the  next  charter 


MdHdamMt  to 
proceed  to  elec* 

^ufTft^hoU-  ^*y»  it  appearing  by  affidavit,  that  under  a  daufe   for  holding 
ing  over.  over  he  had  been  in  poiTeiEon  four  years ;  and  it  being  doubtful 

SecftauixG.i.  whether,  where  there  is  a  charter  day,  th^re  can  be  an  ekaion 
at  any  fubfequent  day,  the  court  granted  the  mandamus. 
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Cook  verf.  Wingfield. 

TH  E  word  ^rumpet  was  held  to  be  within  the  euftom  of  ^"'^''^f^ 
London  j  but  the  defendant  not  coming  for  a  prohibition  ^)^^ 
till  after  fentence,  the  court  denied  a  prohibition  on  the  authority  Fort.  347.S.C. 
of  yfrgy/e  v.   Hunt,  though  it  appeared  on  the  libel  to  be  fpoken 
ill  London  (a). 


( I )   Fer^ufon  v.   Cutbbcrt,  peft.  which  fee  Darhy  v.  Cozens^  i  Term 

823.  S.P.  Rtp.  552.  and  Ladknh^.  Crichi^ 

(a)   j^nti   188.   and  the  cafes  zTirm  Rrp.  6^g . 
cited  in  the   note,  in  addition  to 


Dominus  Rex  ver/.  Inhabitantes  de  Little  Dean. 

IT  was  dated,  that  a  man  took  a  leafe  for  feyen  years,  andob-  The  court wiU 
jedcd  that  it  might  be  only  hy  parol,  and  then  it  is  void  for  JTbe^iiZ^ 
the   whole,  and  there   can  be  no  fettlement.     Sed  per  curiam. 
Then  it  ihould  have  been  ftated  to  be  hj  parol;  we  muft  take 
it  to  be  by  deed,  otherwife  it  is  no  leafe  at  all.     Order  con- 
firmed (i). 


(i)  %.   Whether   he    would     at  will.     Vide  CranUyy.  St. Maty 
not  have  gained  a  fettlement  by     Guildford,  anti  502* 
a  refidence  of  40  days  as  tenant 

Gray  verf.  Mendez.  C  55^  ] 

Mich.  9  Geo.  rot.  345. 

CASE  by  the  aflignce  of  the  commiflioners  of  bankruptcy.  The  ftatute  of 
the  defendant  pleads  non  ajfumpfit  infra  fex  annoi^  to  which  Limif«tioiii  runf 
the  pl^ntifF  replies  the  bankruptcy,  and  affignment,  and  that  the  ^^JS^^i^' 
caufe  of  adion  arofe  within  the  fix  years,  before  the  affignment. 

On  demurrer  the  court  held  the  replication  to  be  ill,  becaufe 
when  the  fix  years  were  once  begun,  the  ftatute  runs  over  all 
mefne  afts,  fuch  as  coverture,  and  infancy,  ia  the  cafe  of  a  fine. 
I  Lev.  31  (i}«     And  it  would  be  to  defeat  the  ftatute,  as  to  all 

(1)  Doe  ex  dem,  Griggt  et  aP  Rep.  306.  note.  D9e  dem.  Du^ 
V.  Thoju,  M,  28  Gto.  3.  4  Term     route  v.  Jones,  ii,  300. 

0^9  3  iimple 
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fimple  contrails,  if  an  aflignment  at  the  end  of  five  years  and 
an  half  was  to  fet  all  at  large  again  (2).     Judicium  pro  iefendente. 


(2)  AJhhrwke  v.  Manly ^  Comh.     Sea  Company  ▼.  Wymondfell^  3  P. 
70.  but  no  decifton.      la  ^outb     Wms,  143.  S.  P. 


Horfpoole  verf.  Harrifon. 

A  tnder  may  be  T  ^  ^'^  a^ion  by  original  againft  the  defendant  as  of  fuch  a  place 
foedbyhisde-  Jl  yeoman,  he  pleaded  in  abatement,  that  he  was  a  lime  mer- 
'"•^^  a"?!  ^*  chant,  and  not  a  yeoman :  and  on  demurrer  the  court  held  it  an 
abate  unieft  he  i^  ^^'^^y  ^nd  awarded  a  refpmdes  ou/ler^  upon  thb  ground,  that 
pleads  another  every  man,  be  he  a  trader  or  not  a  trader,  has  a  degree  by  which 
degree.  y^^  ^^^  j^^  denoted ;  and   having  a  degree,  (if  he  has  a  trade 

likewife]  it  is  in  the  election  of  the  pl^ntiff  to  fue  him  by  one  or 
the  other ;  and  if  he  fues  him  by  his  degree,  it  is  not  enough  for 
the  defendant  to  fay  he  is  of  fuch  a  trade,  becaufe  he  does  not 
give  the  plaintiff  a  better  writ  (i).  In  this  cafe  therefore  the 
defendant  ihould  have  (hewn  himfelf  to  be  of  a  degree  higher 
than  a  yeoman,  and  that  would  have  abated  the  plaintiff's  writ, 
and  have  given  him  a  better  ( 2).  This  was  ruled  upon  the  autho- 
rity of  a  former  cafe  (3),  where  a  man  was  fued  as  yeoman,  and 
he  pleaded  he  was  a  homer,  and  the  court  awarded  a  rc^onJif 
cufier. 

(i)    z   Ld.    Raym,  1178,       3  B.  Com.  Rep.  371.  and  28  H.  6. 

Black.  Com.  302.  ace.  2.  b.  there  cited  contra. 

(2)  Smith  v.  Mti/on,  pofi.  %\6.         (3)    Majon    v.     Rttfell^    Ecft. 

il.  ace.  Robin/on  y,  Mead^  in  C.  8  Geo.    i.     Fide    2   Lord  Rajm, 


Jones  vetf,  Pearle. 
Paf.  9  Geo.  rot.  21* 


[557] 

Innkeeper  can< 


IN  trover  for  three  horfes,  the  defendant  pleaded,  that  he  kept 
a  publick  inn  at  Glajtenbury^  and  that  the  plaintiff  was  a  carrier 
^^A^^h^f  f  ^"^  "^^^  ^^  ^^^  "P  ^'^  horfes  there,  and  36/.  being  due  to  him 
keeping,  except  f^^  tht  keeping  the  horfes,  which  was  more  than  they  were  worth, 
in  LciuicM.         he  detained  and  fold  tliem,  prout  ei  bene  Hcuit :  and  on  demurrer 

idthuyoSelbr  i"^g"^^"^  ^^^  g*^^^  ^^^  ^^   plaintiff,  an  innkeeper  having  no 

trer.  power  to   fell  horfes,  except  within  the  city  of  London.  2  RaU. 

4br.  85.     I  Vent.  71.    Mo.  876.    Tel.  67.    And  bcGdes,  when 

the 
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the  horfcs  had  been  once  out,  the  power  of  detaining  dicm  for 
what  was  due  before  did  not  fubfid  at  their  coming  in  again  ( i  )• 


(i)  Iq  JVtHdns  V.  Carmicbaelf  Doug.  105.     Cff.  Bawk,  Laws  516. 
3  cd. 


Achefon  verf.  Fountain. 

Mich.  9  Geo.  rot.  363* 

UPON  a  cafe  made  at  my!  prius  coram  Pratt  C.  J.  it  ap-  Theonlerof  aa 
peared  that  the  plaintiff  had  declared  on  an  indorfement '*"*^**'^"  °^  f^ 
made  by  IViUiam  Abcrcrombie^  whereby  he  appointed  the  payment  dSTfenMntt*"*" 
to  be  to  Louifa  Achefon^  or  order,  and  upon  producing  the  bill  in  him  only, 
evidence  it  appeared  to  be  payable  to  Abercrmnhiey  or  order ;  but 
die  indorfement  was  only  in  thefe  words,  "  Pray  pay  the  contents 
to  Louifa  Achefon ;"  and  therefore  it  was  objected,  that  the  in- 
dorfement not  being  to  order  did  not  agree  with  the  plaintiff's 
declaration. 

But  upon  confidcration  the  whole  court  were  of  opinion,  it 
was  well  enough^  that  being  the  legal  import  of  the  indorfement, 
and  that  the  plaintiff  might  upon  this  have  indorfed  it  over  to 
another,  which  would  be  the  proper  order  of  the  firft  indorfor(i)« 
Judicium  pro  querentCm 


il)  More  v.  Mannings  Com.  Rep ^     2   Burr,    I2i6,        I    Black.  Rip* 
311.     EMe  V.  Eaft  India  Company ^     zg^.Anon,  B.  L.  N.  P.  275.  S.  P. 

The  King  againjl  the  Chancellor,  Mafters  and  Scholars  of  the 
Univerfity  of  Cambridge. 

JI^ANDAMUS  to  reftore  Richard  Bentley  to  his  academical  Ld.  Rtym. 
•*  *^  degrees  of  batchelor  of  arts  and  batchelor  and  doftor  of  J33^ 
divinity.  I"1'<^*5,C. 

A  mandamiu  lies 
to  an  univerfityto  reftore  to  academical  degrees,  where  it  is  not  returned  that  there  is  a  Tifitor. 

Where  ihe  return  alledges  a  fufpenfion  or  degradation  of  the  party,  and  does  not  ftate  that  he  was 
fummoned  to  attend  the  procccdingi,  or  made  any  defence  thereto,  it  is  ill. 

i^.  Whether  a  man  can  be  deprived  for  contemptuous  words  fpolcen  of  the  court  to  its  officer  ?  * 

Or  whether  the  court  of  congregation  can  deprive  for  a  contempt  to  that  of  the  vice-chancellor? 

If  it  ftates  that  A*  exhibited quefdam  ie^tiantt^  it  implies  chat  they  were  upm  o^uh  • 

Q^q  To 
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To  this  they  return,  that  the  univernty  of  Camhidge  is  aa  an* 
cicnt  univerfxty,  and  a  corporation  by  prefcription,  confining  of  a 
chancellor,  mailers  and  fcholars,  who  time  out  of  mind  have  had 
the  government  and  correftion  of  the  members,  and  for  the  en- 
couragement of  learning  have  conferred  degrees,  and  forreafon- 
able  caufes  have  ufed  to  deprive.  That  time  out  of  mind  there  has 
been  a  court  held  before  the  chancellor  or  viceK:hancellor  for  the 
determining  of  all  civil  caufes  where  one  of  the  parties  was  a  mem- 
ber of  the  univcrfitv.  And  that  Queen  Elizabeth  by  letters  patent 
26  April  3d  year  ot  her  reign,  granted  them  conufance  of  pleas, 
and  to  be  a  court  of  record,  and  feveral  other  daufes  of  the 
Vide  1  Ld.  charter  are  fet  out,  upon  which  no  queftion  arifing,  they  may  be 
Raym-  «335'  omitted.  That  by  1 3  Eliz.  this  and  all  other  charters  ol  the  um- 
£  558  J  verfity  were  confirmed  by  aft  of  Parliament.  That  at  m  couit 
held  23  September  1 7 1 8.  according  to  the  ufage  of  the  univerfity, 
before  Thomas  Goochy  D.  D.  the  tlien  vice-chancellor,  one  Gmyers 
Middleton,  D.  D.  a  member  of  the  univerfity,  levied  a  plaint  in 
debt  for  4  /•  6  s.  againft  the  faid  Richard  Bcntlcy^  and  prayed 
procefs  againft  him.  That  thereupon  according  to  the  cuftom  of 
the  univerfity  a  procefs  i/Tued  to  Edward  Clark  the  beadle,  co 
compel  tlie  faid  Bentley  to  appear  at  the  next  court.  That  befoie 
the  return  the  beadle  waited  upon  Bentley  at  his  lodgings  within 
the  jurifdiftion,  and  (hewed  him  the  procefs,  and  fcrvcd  him 
with  it :  and  upon  difcourfe  between  them  concerning  the  proceis 
and  the  vice-chancellor,  Bentley  contemptuoufly  faid,  the  proceft 
was  illegal  and  unftatutable,  and  that  he  would  not  obey  it ;  that 
he  took  the  procefs  out  of  the  hands  of  the  beadle,  faying  the 
vice-chancellor  was  not  his  judge,  et  quod  pr^tP  procancellarim 
fulte  egit.  That  at  the  next  court  held  3  October  1718.  ATtddletw 
appeared,  and  declared  in  debt  for  4  /•  6  /.  and  the  rcgifter  of 
the  court  exhibited  a  depofition  of  the  beadle  touching  the  con- 
tempt, which  being  read,  the  faid  Richard  Bentley  according  to 
the  ufage  of  the  univerfity  was  fufpended  ab  omni  gradu  fufceft9. 
That  time  out  of  mind  there  has  been  a  cuftom  for  the  chancellor 
or  Vice-chancellor  to  fummon  a  congregation,  confifling  of  fuch 
and  fuch  particular  members,  who  are  fpecified  in  the  return, 
who  have  ufed  to  examine  and  determine  all  matters  rebting  to 
the  uniVerfity,  and  to  take  away  degrees  for  contumacy  or  rca- 
fonable  caufe.  That  a  congregation  was  held  17  OSober^  1718. 
when  the  vice-chancellor  declared  this  whole  matter  to  them,  and 
defired  their  judgment  upon  it,  after  which  having  read  the  de- 
pofition and  the  feveral  ads  of  court,  a  certain  grace  was  pro- 
pounded, according  to  the  ufage  of  the  univerfity,  in  thefe  words. 
Cum  reverendus  vir  Richarduj  Bentley  collegii  Trinitatis  magifier^  ad 
Jummos  in  hoc  univerjitatc  titulos  et  hotiores  vejlro  favor e  dudum  pro^ 
tnotui,  adcofe  immemorem  et  locifui  et  vejlra  authoritatis  dederit^  ut 

dfbiU 
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}dekite  fumtmnitus  ad  comparendum  et  refpondendum  in  caufa  coram 
procaticellarky  obedientiam  ncufaveritj  miniflrum  univerfttatls  fum^^ 
monentem  indignis  modls  traHaverit^  prDcancellarium  et  capita  ccllegt^ 
^rwn  oppriAriis  smpetiverit^  jurifdiBiomm  deuique  univerfitatis  hngo 
ufu^  Rcgih  cbariis,  et  autharitaie  Parliamenti  Jiahilitam^  pro  nihilo 
babendam  ejfe  declaraverit ;  cumque  idem  Richardus  Bentley  fuper  his 
caufis  ab  omni  gradti  fufpenfus  futt^  ei  poftea  per  tres  dies  juridicos  eX" 
J>e^atuSf  comparere  tamen  neglexerit  \  placeat  vohis  ut  diStus  Ri' 
cbardus  Bentlej  ah  omni  gradu^  tUuIo  et  jure  in  hac  univerfttate  deji^ 
ciatur  it  excludatur  :  et  fuperinde  per  fententiam  et  conftderailonem 
di^it  coffgregationis  abomni  graduf  titulo  et  jure  in  eadem  univerfttate 
dejeSus  tt  exclufus  fuit.  That  he  has  not  yet  fubmitted  himfcJf  to 
the  authority  of  the  univcrfity,  Et  his  de  caufis  falva  authoritatg 
academica,  they  cannot  redore  him. 

Che/byre  Serjeant  pro  Rcge.     The  matter  of  the  writ's  ifluing 
having  been  argued  upon  the  rule  to  (hew  caufe  why  there  ihould 
not  be  a  mandamus,  I  (hall  fay  nothing  as  to  the  writ  itfelf  ^  but    - 
taking  it  to  have  well  iffued,  I  (hall  proceed  to  confider,  whe-    «.  559  J 
ther  this  return  be  fufficient  to  hinder  the  awarding  a  peremptory 
mandamus. 

The  return  I  take  to  be  an  infufficient  return^  and  therefore  a 
peremptory  mandamus  ought  to  go* 

As  this  is  not  a  cafe  within  the  z&  of  Parliament,  it  muft  be 
confidered  as  a  mandamus  at  common  law,  and  the  return  muil 
be  certain  to  every  intent. 

That  this  writ  is  not  brought  for  a  fmall  matter,  I  would  juft 
mention  the  confequence  of  the  deprivation :  there  are  many  pre- 
ferments and  privileges  which  can  only  fubfift  in  dignified  clergy- 
men, and  fomeof  them  are  mentioned  in  our  ftatutes.  13  Eiiz. 
c.  12.  17  Car.  2.  r*  3.  §  6.  So  that  now  thefe  degrees  which  at 
firft  were  only  titles  of  honour,  (Seld.  326  to  333.)  now  aft'cd 
men  in  their  freeholds  and  pofTeffions* 

The  defendants  have  (hewn  themfelves  to  be  a  corporation  by 
prefcription,  and  as  fuch  they  are  under  the  controul  of  this 
court,  and  therefore  they,* as  all  other  corporations,  muft  fliew 
the  removal  to  be  for  a  reafonable  caufe,  and  that  the  proceeding 
has  been  in  a  legal  manner. 

But  this  we  fay  is  neither  a  reafonable  caufe,  nor  a  legal  pro-- 
cccding. 

As 
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At  to  the  reafonablenefs  of  the  caufe,  I  think  the  whole  wiS 
come  under  thefe  four  heads,  and  if  neither  of  them  will  warrant 
the  fufpenfion  (for  I  am  now  upon  that  only)  it  will  be  admitted 
to  bcillegah  i.  The  iirft  is,  that  Benl/ey  hidy  the  procefs  was 
illegal.  2.  That  he  declared,  the  vice-chancellor  was  not  his 
judge.  3.  That  he  afled  raflily,  ^w/rt /giV.  And^  4.  The  taking 
away  the  procefs. 

As  to  the  firft,  in  faying  the  procefs  was  iDegal,  do  not  the 
parties  every  day  fay  as  much  of  your  proceedings  in  Wejlminjter* 
hall  ?  Is  any  thing  more  common  than  for  a  man  to  tell  the  court, 
ihcy  have  given  judgment  errcnice,  or  have  charged  him  mima 
Ji/Jli  ?  You  bear  all  this  even  where  it  is  falfe  in  fa6k,  and  the 
judgment  not  erroneous  ;  whereas  in  this  cafe  I  am  fure  the  re- 
turn has  verified  what  was  faid  of  the  procefs,  that  it  was  illegal. 
For,  I .  It  doth  not  appear  whether  the  officer  was  to  compel  the 
appearance,  by  an  arreft  of  the  body,  or  goods,  or  by  diftrefi 
infinite.  1.  The  plaint  was  in  debt,  and  therefore  it  fhottld  have 
f  c(Jo  7  been  a  fummons.  3.  It  is  to  appear  at  the  next  court,  withoct 
^  faying  when  it  was  to  be  holdcn ;  which  objection  has  been  often 

allowed.  2  Cro.  314.  Cro.  EL  105.  i  Mod.  81.  I  FenU  181. 
Raym.  204.  1  RolL  Abr.  484.  4.  It  is  not  faid  in  tlie  citation, 
at  whofe  fuit,  or  for  what  account,  he  wag  to  appear.  6  Co*  54. 
Thefe  are  all  good  objeflions  to  the  procefs,  and  (hew  that 
Bent  ley  was  well  juftified  in  faying  the  procefs  was  illegal ;  though 
if  it  was  legal,  I  know  no  harm  in  any  man's  difputing  the  legality 
of  any  proce(s  whatfoever* 

2.  He  faid  the  vice* chancellor  was  not  his  judge.  But  could 
his  denying  that  weaken  the  power  of  the  vice-chancellor  over 
him,  if  he  was  his  judge  ?  In  thefe  cafes  they  ought  to  have  re- 
turned the  occafion  of  fpeaking  the  words,  which  perhaps  may 
very  much  alter  the  cafe. 

3.  He  faid  the  vice-chancellor^////?  egit*  What  are  we  to  nn- 
dcrlland  by  that  exprefiion,  fince  they  have  not  put  an  AnglUi  to 
It,  I  cannot  tell.  It  may  fignify  that  he  has  a£ted  ralhly,  or  un* 
advifedly,  or  fomething  that  is  very  innocent. 

4.  His  taking  the  procefs.  I  do  nOt  find  that  he  did  any  move 
than  a(k  to  fee  it,  and  fo  received  it  from  the  officer  ;  it  docs  not 
appear  he  did  not  give  it  him  again,  or  that  he  took  it  out  of 
the  officer's  hands  without  his  confent. 

But  now  if  all  this  charge  againft  Bentlcy  was  true,  yet  it  wiB 
never  warrant  the  fufpenfion  ;  admitting  them  to  be  improper  ex- 

pieffionS) 
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preflions,  yet  for  contemptuous  words  a  man  cannot  be  deprived. 
If  he  had  faid  fo  in  court,  perhaps  he  might  have  been  committed  ; 
and  as  tliey  were  out  of  court,  he  might  be  bound  to  his  good  be- 
haviour ;  but  removals  for  words  can  never  be  juftified.  i  Fenf, 
302.  2  Cro.  586.  I  Fent.  327.  3  Kei.  709,  81  !•  Cro.  EL 
78,  689.  Mo.  247.  Latch.  2{^g.  Noy  <)!•  Palm.  451.  In 
Bagg's  cafe  he  charged  the  mayor  with  adding  foolifhly  (which  is 
the  mod  they  can  make  ol  Jlidii  tgit  5)  but  it  was  held,  they 
could  not  remove  him  for  it. 

But  admitting  all  this  againfl:  me  ,  that  here  was  a  reafonable 
caufe  of  fufpenfion,  yet  if  there  be  not  likcwife  a  legal  proceeding, 
the  fufpenfion  will  be  void. 

The  firft  objeftion  to  the  legality  of  the  proceeduig  is,  that 
the  vice-chancellor  had  no  fufEcient  evidence  of  the  contempt ; 
the  regifter  only  exhibited  qua/dam  depofitiones^  which  doth  not 
conclude  them  to  be  upon  oath,  for  depono  is  a  relative  term,  and 
muft  be  applied. 

But  in  the  next  place,  if  the  word  depofition  fhould  be  thought  [  561  3 
to  import  the  evidence  to  be  upon  oath,  yet  here  is  no  authority 
to  adminifter  the  oath  fet  out  in  the  return  r  the  old  books  cail 
fuch  an  OT^hfacramentumfatuum.  3  Injl.  167.  Telv.  72,  iii. 
A  Mafter  in  Chancery  mull  be  averred  to  have  power  to  admi- 
nifter an  oath,  or  elfe  the  court  takes  no  notice  of  it.  Latch.  39, 
133,     2  Keb.  284. 

Another  imperfeftion  in  the  proceeding  is,  that  here  was  no 
notice  given  to  Bentleyy  to  come  in  and  defend  himfelf  agalnil 
the  contempt;  if  he  had  been  there,  he  might  have  fo  far  ex- 
plained himfelf,  as  to  have  taken  off  the  force  of  the  expreffions : 
he  might  have  told  them.  It  is  true,  I  did  fay  the  procefs  was 
illegal,  and  have  fhewn  them  wherein:  he  might  have  (hewn 
that  the  vice-chancellor  was  not  his  judge,  but  that  he  was  vi- 
Ctablc  by  fome  body  elfe :  and  if  you  take  J}ulte  egit  to  fignify 
no  more,  than  that  the  vice-chancellor  had  adcd  ralhly,  it  would 
have  been  eafy  enough  for  Bentley  to  have  fatisficd  any  body,  but 
the  vice-chancellor,  of  the  truth  of  his  aflertion :  and  as  to  the 
charge  about  taking  the  procefs  out  of  the  bands  of  the  oflicer, 
might  not  he  have  replied,  though  I  took  the  procefs  out  of  your 
hands,  yet  did  I  not  give  it  you  again,  when  I  had  looked  upon 
it  ?  All  this  would  have  been  a  very  good  defence,  if  they  had 
given  him  an  opportunity  of  making  it* 

But  now  to  take  it  in  the  ftrongeft  manner,  that  he  was  ut- 
terly defencelefs  againft  every  part  of  the  charge,  and  that  the 

charge 
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charge  will  warrant  his  fufjwinfion ;  yet  ftill  there  ought  to  have 
been  notice  ;  quia  qutcunque  aliqutd  Jlatuerh^  parte  inaudita  altera^ 
4fqwtm  licet fiatuerity  hand  aquiu  fitcrit.  1 1  Co*  99,  I  Sid*  14. 
2  S'uL  97.  Sti.  446.  453.  457.  47^«  I  ihould  not  have  cited 
tiicfe  authorities  to  prove  firft  principles,  but  only  for  the  infor- 
mation of  fome  who  attend  tlic  argument  of  this  caufe. 

The  only  matter  which  remains  now  to  be  confidered  Is,  wliat 
was  done  by  the  congregation  in  confequence  of  the  vice-chan- 
cellor's fufpenfion.  If  the  fufpcnfion  was  illegal,  what  was  done 
by  the  congregation  will  fall  of  courfe.  If  the  fufpcnfion  wa* 
legal,  yet  I  (hall  infiil  the  deprivation  was  not  fo. 

[  362  ]  The  defendants  themfclves  have  fliewn,  that  even  this  body  is 
bounded  by  a  reftriclion,  to  deprive  only  for  reafonable  caufc. 
Now  though  the  fufpenfion,  and  the  non-appearance  for  three 
court-days  to  fubmit  himfelf  (which  by  the  way  he  was  never 
called  upon  to  do)  will  warrant  a  deprivation  by  the  congrega- 
tion ;  yet  it  is  but  reafonable  that  this  accufation  (hould  be  made 
out  to  them  in  a  proper  manner :  and  furely  thcfc  gentlemen 
will  never  contend,  that  becaufe  Mr.  Vice-Chancellor  nerravit 
the  contempt,  and  petiit  the  judgment  of  the  congregation  dt  prg- 
ftiijfisy  that  this  is  fufHcient  to  found  the  fentcnce  upon.  Bat 
they  tell  you,  they  infpefted  tlie  a£ls  of  the  court,  and  heard  the 
depofitions ;  perhaps  there  were  no  afts  of  court  relating  to  this 
matter  entered  in  die  books ;  the  expreflion  is  genexaly  infpeci'ii 
acllhus  curU^  without  referring  it  to  this  cafe. 

But  further :  If  the  fufpenfion  without  notice  could  be  got 
over,  yet  the  deprivation  never  can.  It  was  never  imagined,  that 
a  member  of  a  corporation,  whofe  only  privilege  is  perhaps  to  dine 
at  the  fame  table  with  Mr.  Mayor,  could  be  removed  without  a 
fummons ;  and  then  afcrtlcri  there  ought  to  be  one  in  this  cafe, 
where  the  confequence  will  be  the  lofs  of  feveral  valuable  pre- 
ferments. It  would  be  mifpending  your  time,  to  cite  cafes  to 
prove  the  neceflity  of  a  fummons,  and  therefore  I  (hall  reft  it 
npon  the  notoriety  of  the  fact,  which  is  every  day's  cipc- 
licnce. 

The  defendants  have  founded  their  proceedings  on  cuftom, 
prcfcription,  and  aft  of  Parliament,  all  fHbjefts  of  the  jurif- 
diftion  of  this  court ;  and  if  on  the  one  hand  they  cannot  reftore 
him  falva  auilioritate  academica^  on  the  other  hand  this  depriva- 
tion cannot  confift  with  the  prcfcrvation  of  all  rights,  liberties, 
and  rules  of  law,  which  the  members  of  the  univerfity  arc  iu- 
titled  to  as  Englifljinen. 

Comjns 
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Cofnym  Serjeant  contra.  The  nature  of  the  pfbcceding  at  the 
^uit  of  Dr.  MidJIeton  is  no  more  than  an  outlawry  or  ciccmmu- 
nication,  to  compel  the  appearance  of  the  party :  Excerp:.i  ex 
Statute  Oxon.  printed  in  1674.///.  21.  de  jitdiciis.  The  return 
amounts  to  fhcwing  a  jurifdi^lion  to  hold  plea,  an  a£lion  pro- 
perly iniiituted  againft  Beniuy^  his  contempt  to  the  court,  for 
which  he  was  fufpended,  and  afterwards  upon  his  non-fubmiflion 
deprived. 

It  IS  very  true  what  my  brother  Chejbyrc  has  faid,  that  degrees 
in  univerfities  were  firft  introduced  to  encourage  learning  and 
learned  men  ;  but  then  it  is  no  confequence,  that  if  learned  men 
behave  themfelves  in  a  manner  that  does  not  become  them,  tlicy 
may  not  be  fufpended  or  deprived. 

To  confider  therefore  the  feveral  parts  of  the  return,  I  (hali 
-firft  endeavour  to  contradift  what  Bentley  faid  to  the  officer,  that  £  563  J 
the  procefs  was  illegal.  It  appears  the  vice-chancellor  had  jurif- 
di£tion  of  the  caufe^  it  is  averred  to  be  agreeable  to  the  courfe 
of  the  court,  which  anfwers  the  two  firft  obje£lions,  that  it 
fbould  have  diftinguifhed  how  the  officer  was  to  compel  the 
appearance,  and  that  being  in  debt  it  ought  to  have  been  a  fum- 
jnons. 

The  cbjeftion  that  the  time  when  he  was  to  appear  is  not 
mentioned,  would  overthrow  all  inferior  jurifdi£tions  that  hold 
courts  at  no  certain  time,  but  only  fummon  one  when  they  have 
bufmefs,  in  which  cafe  the  party  muft  take  care  to  inform  him- 
felf  as  well  as  he  can.  The  dillinftion  is,  where  the  courts  arc 
held  at  a  certain  day,  and  where  not.  Dy.  262.  2  Cro.  214. 
2  Bu/fl.  36.  2  Cron  571.  Cro.  Car.  254.  I  RoIL  Abr.  484* 
pL  22,  35.     Show.  95. 

It  is  faid  that  it  docs  not  appear  at  whofe  fuit,  nor  for  what 
occafion  lie  was  cited.  But  upon  the  whole  return  it  does  ap« 
pear,  tallter  procejfum  fiiity  that  Dr.  Middletcn  came  in  and  de- 
clared for  4/.  6s.  fliews  it  to  be  a  proceeding  upon  what  was  done 
before  in  illuing  the  prccefs. 

My  brother  Is  pleafed  to  fay,  the  whole  behaviour  does  not 
amount  to  a  contempt,  and  that  any  man  may  infift  the  procefs 
is  illegal,  and  tliat  he  is  not  convened  before  his  proper  judge : 
and  certainly  fo  he  may,  but  then  it  ought  10  be  in  tlie  courfe  of 
a  legal  proceeding.  If  Bentley  had  fo  far  complied  as  to  have 
appeared  before  the  vice-chancellor,  and  have  infiftod  on  thcfe 
feveral  matters  j   though   there   fliould  perhaps  have   been  no 

ground 
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ground  for  the  objc£lion,  yet  It  would  have  been  unreafonabte 
in  the  vice-chancellor  to  have  taken  it  as  a  contempt.  But 
when  nothing  of  this  nature  is  done,  when  there  is  no  ap- 
pcarance  at  all,  but  a  great  de;il  of  matter  infifted  on  without 
doors,  in  order  to  arraign  the  jurifdi£lioH  of  the  vice-chancellor, 
and  the  manner  of  the  proceeding ;  it  is  certainly  a  behaviour 
which  no  man  who  is  fummoned  to  appear  before  a  coun  of 
juftice  can  juftify.  Is  it  fitting  any  man  (hould  tell  a  beadle, 
that  he  will  not  obey  the  vice  chancellor,  and  that  he  has  acted 
fooliftily?  Or  is  the  vice-chancellor  to  fit  and  hear  all  this, 
without  (hewing  he  has  a  power  to  punifh  fuch  a  contempt  ? 

But  then  it  is  objefted  that  though  this  be  a  contempt,  yet 
the  manner  of  the  proceeding  was  not  regular.  In  anfwcr  to 
which  I  would  obferve,  that  it  is  agreeable  to  the  methods,  bodi 
of  the  common  and  civil  law  courts,  to  punifh  contemptuous 
Aou  185.  words  without  calling  in  the  party.  If  a  man  treats  the  procds 
r  -g  -  1  of  this  court  with  contempt,  the  way  is  to  grant  an  abfolute  at- 
tachment, without  giving  him  an  opportunity  to  ferve  you  fo  a 
fecond  time. 

As  to  the  evidence  of  the  contempt,  it  is  averred  to  be  according 
to  the  courfe  of  that  court.  A  depofition  is  a  matter  related  upoa 
oath  :  the  civil  law  fays  it  may  be  done  at  the  relation  of  the  offi- 
cer, that  the  court  will  fo  far  give  credit  to  their  own  officer,  as 
to  puni(h  a  contempt  that  he  only  relates  to  them. 

The  charge  againft  Bentley  for  taking  the  proccfs,  does  amount 
to  an  a£lual  taking  away  y  it  is  de  manibus  abjhilit. 

The  cafe  of  disfiranchifement  of  corporators  has  been  infifted 
on,  but  furely  that  does  not  come  up  to  this.  There  the  right  of 
the  olRccr  is  finally  concluded,  whereas  here  is  only  a  fufpenfion 
till  a  fubmiffion  :  bcfides  the  members  of  a  corporation  have  an 
intereft  in  one  another,  but  Bentley^s  cafe  has  no  relation  to  any 
body  elfc. 

The  method  of  the  whole  proceeding,  both  as  to  the  fufpen- 
fion, and  what  was  done  by  the  congregation,  may  be  right,  though 
it  does  not  tally  witli  the  method  of  our  common  law  proceed- 
Poft.  576.  ings.     A  feme  covert  may  fue  in  the  fpiritual  court  without  her 

hu(band,  and  if  in  a  motion  for  a  prohibition  cafes  (hould  be 
cited  to  prove  the  ncceffity  of  the  hufband's  joining  in  a  fuit,  yet 
we  (hould  be  told  at  laft,  that  it  was  the  method  of  their  pro- 
ceedings below,  and  was  well  enough :  does  not  our  admiralty  court 
enforce  the  fentcnce  of  a  foreign  court,  without  examining  into 
their  method  of  proceeding  ? 

I  would 
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I  would  not  have  it  gone  away  with  as  a  notion,  that  the  uni« 
Tcrfity  of  Cambridge  afFcd  an  uncontroulable  jurifdiftion.  They 
only  defirc  to  enjoy  their  privileges  iu  a  manner  confident  witn 
2aw  and  juftioc :  diey  infift,  that  what  they  have  done  in  this 
cafe  is  fo,  and  therefore  they  hope  there  fhall  be  no  peremptory 
fnandamuSm 

C.  J.  This  is  a  cafe  of  great  confequence,  not  only  as  to  the 
gentleman  who  is  deprived,  but  likewife  as  it  will  affed  all  the 
members  of  the  univerilty  in  general. 

I  think  the  return  has  fully  juftified  us  in  fending  the  mandcmus^ 
as  it  fhews  the  power  of  the  vice-chancellor  and  the  congregation 
is  only  to  deprive  for  a  rcafonable  caufe  ;  and  as  it  is  not  pretend- 
ed ihere  is  any  vifitor  ( i ),  or  any  other  jurifdiftion,  to  examine 
into  the  reafonaUenefs  of  the  deprivation,  but  that  of  this  court. 

It  is  the  glory  and  happinefs  of  our  excellent  conditution,  that 
to  prevent  any  injuftice  no  man  is  to  be  concluded  by  the  firft 
judgment ;  but  that  if  he  apprehends  himfclf  to  be  aggrieved,  he 
has  another  court  to  which  he  can  rcfort  for  relief;  for  this  pur-  f  5^c  1 
pofe  the  law  furnifhes  him  with  appeals,  with  writs  of  error  and 
falfe  judgment :  and  left  in  this  particular  cafe  the  party  ihould  be 
remedilefs,  it  was  become  abfolutely  neceflary  for  this  court  to 
require  the  univerfity  to  lay  the  ftate  of  their  proceedings  before 
us ;  that  if  they  have  erred,  the  party  may  have  right  done  him, 
or  if  they  have  afted  according  to  the  rules  of  law,  that  their  afts 
may  be  confirmed. 


(i)  That  a  mandamus  would  447.     1  Ld.  R^^m,  5.     2  Term 

not  lie  if  they  had  returned  that  Rep.  346.  S.  C.     Rex  v.  Epifco* 

they  had  a   vifitor.     Viae  Sbcrw.  fhrn  Cheficr^  pojf,  797.  and    the 

74.      3  Mod,  265.       I    Sid,   71.  cafes  there  cited.     Dr.  ff^alier'a 

1  Mod.  82.     2  Ls'V.  15.      I    Lev,  cafe,  Jnrt.  218.     Rex  v.  BfjUfop  of 

23.     Coi'th.   168.     T.Rayjn,%\.  Ckefier,    1    /T/^  206.      i    black. 

Ih,    102.       2   Jones    175.      But  22.  S.  C.     Mafier  and  Feliows  of 

that  the  court  will  expedl  a  re-  JoJ^'^s   CdUge    v.    ToddUgtotf,    | 

turn  that  there  is  a  vifitor,  and  JBmr,    15S.     In  Rex  v.  G»undon, 

not  fupcrfedc  a  mandamus  upon  Cowp,    322.      Rex   v,   Bijhop  of 

affidavits.     Rex  v.  IVhaliey,  pofi,  Ely,  2  Term  Rep,  290.     2  Burn*s 

1 1 39.    as    to  the    the   inicrfer-  Ecc.  Lmv,  tit.    College.     Rex  v/ 

cncc  of  the  common  law  courts  BiJ^cp  of  Lincoln^    2    Term    Rep, 

wlierc   there    is    a   vifitor.     See  338.     Rex  v.   Bijbop  of  Ely,    5 

inore  19  Fbipfs  v.  ^«ry,   Zkirm.  Term  Rep,  475, 

Tip 
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The  univerfity  ought  not  to  think  it  any  dimination  of  tKcir 
honour,  that  their  proceedings  are  examinable  in  a  fuperior 
court.  I  am  furc  this  court,  which  is  fuperior  to  the  uniyerfity, 
thinks  it  none  ;  for  m;  own  part  I  can  fay,  it  is  a  confideration 
of  great  comfort  to  me,  that  if  I  do  err  my  judgment  is  notcon- 
clufive  to  the  party,  but  my  miftake  will  be  re&ficd^  and  fo  in- 
jufticc  not  be  done. 

As  to  the  proceeding  a^ainft  Dr.  Bintley^  it  maft  be  agreed  that 
the  vice-chancellor  had  conufance  of  the  caufe,  and  fo  the  fait 
was  well  in<lituted  againtt  him.  I  muft  likewife  take  the  procds 
to  compel  an  appearance  to  be  regular,  being  averred  to  be  ac- 
cording to  the  courfe  of  that  court. 

As  to  Dr.  Bentle^^  benaviour  upon  being  ferved  with  the  pro* 
cefs,  I  muft  fay  it  was  very  indecent,  and  I  can  tell  him  if  k 
had  faid  as  much  of  our  procefs  we  would  have  laid  him  bf  tk 
heels  for  it :  he  is  not  to  arraign  the  juftice  of  the  proceediogi 
out  of  court  before  an  officer,  who  has  no  power  to  examine  it. 

T*»^"J-^"?cy      When  he  faid  the  vice-chancellor  Jiulii  egit^  it  was  what  be 
tv>*acpm4'tion.  "^ight  have  been  bound  over  for  to  his  good  behaviour ;  but  lix- 
Vide  PhUipfc  V.  licve  it  is  alfo  eftablifhed,  that  fuch  a  behaviour  will  not  wamnt 
Ra^ln.  *  ^       *  fufpenfion  or  deprivation, 
a  Tema  Rep. 

35^*  He  faid  he  would  not  obey,  but  non  eonftat  but   he  diongbt 

better  of  it  afterwards,  and  did  appear. 

I  caimot  think  the  evidence  of  this  contempt  was  fufficient :  it 
does  not  appear  to  have  been  upon  oath,  as  it  (hould  have  been. 

But  be  thefe  matters  how  they  will,  yet  furely  he  could  ncrc: 
be  deprived  without  notice.  I  do  not  obferve  but  it  is  a  totzl 
deprivation,  and  not  temporary  only,  as  was  faid  at  the  bar. 

£  566  ]  As  to  the  proceedings  before  the  congregation,  it  docs  not  ap- 
pear they  reheard  the  matter  any  otherwife  than  by  the  relation  of 
the  vice-chancellor.  They  (hould  have  adjudged  all  the  fa£b 
again,  and  have  averred,  that  the  deprivation  was  for  them-, 
whereas  his  de  caujts  they  deprived  him,  amounts  to  no  more  tfaas 
tha:  the  vice-chancellor  told  them  fo. 

The  vice-chancellor's  authority  ought  to  be  fupported  for  the 
fake  of  keeping  peace  within  the  univerfity;  but  then  he  muft 
acl  according  to  law,  wliich  I  do  not  think  he  has  done  in  this 
cafe. 

T(m^5  J. 
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rorvj^s  J.  accord,  in  omnibttr. 

Eyrt  J.  The  univcrfity,  unlcfs  they  had  a  vifitor^  arc  certainly 
JKcountable  to  this  court.  As  to  the  deprivation^  I  am  not  fatif- 
fiedi  that  for  a  contempt  to  the  vice-chancellor's  courts  the  con- 
gregation which  is  another  court  can  deprive )  for  it  is  not  a  con- 
tempt to  the  univerlity  in  general,  and  it  is  not  faid  in  the  return^ 
that  for  contempts  to  the  vice-chancellor  the  congregation  can 
deprive.  Every  court  has  a  power  to  puni(h  contempts  to  itfelf» 
but  I  never  till  now  heard  of  one  court's  refenting  a  contempt  to 
another. 

But  furely  for  d  contempt  they  cannot  deprive;  We  punifli 
our  officers,  but  we  do  not  turn  them  out.  Or  if  diey  could  de^^ 
Jprive,  it  can  never  be  done  without  notice* 

Though  Ac  vice-chancellor  had  jurifdidion  in  this  matter,  yet 
in  virtue  of  our  iuperintendehcy  over  all  inferior  jurifdiAions, 
vrt  mtift  take  care  he  does  not  abufe  his  authority.  Do  not  wfe 
prohibit  the  fpiritual  court,  till  they  give  a  copy  of  the  l]jbel>  in 
all  cafes  within  their  jurifdi£Uon  ? 

Forte/cue  J.  If  they  liad  returned  a  yiGtor,  it  would  be  fopie^ 
thing,  but  without  that  they  muft  fubmit  to  the  jurifdidtion  of 
this  courts  which  is  no  more  than  exempt  jurifdidlions,  as  thd 
county  palatine  which  h'isjura  rega/ia^  do* 

A  deprivation  can  never  be  the  proper  punifhment  for  a  CM^ 
tempt,  becaufe  it  cannot  hold  in  the  cafe  of  under  graduates.  I 
think  the  behaviour  of  Dr.  Bentley  was  a  contempt,  for  which  h4 
might  be  bound  to  his  good  behaviour,  as  it  was  out  of  courts 

There  is  another  thing  condderable  in  this  cafe,  whether  upon 
any  account  the  univerfity  can  deprive  a  man  of  his  degrees ;  be- 
caufe he  is  in  from  the  crown,  whence  the  power  originally 
flows. 

Befides,  the  objeAion  for  want  of  n(niee  cah  never  be  got  ^  ^(f^  ] 
over.  The  laws  of  God  and  man  both  give  the  party  an  oppor- 
tunity to  make  his  defence,  if  he  has  any.  I  remember  to  have 
heard  it  obferved  by  a  very  leatned  ftiati  apon  fuch  an  occafion^ 
that  even  God  himfelf  did  not  pa{s  fentience  Ut>on  Adath^  before 
he  was  called  upon  to  make  his  defence.  Adani  (fays  God;  where 
art  thou  ?  Haft  thou  not  eateii  of  the  tree,  whereof  I  commanded 
thee  that  thou  ihouldeft  not  eat  ?  And  the  fame  queilion  was  put 
to  Evi  alfo.     Per  cur* p.  ulttrlus  conciiium* 

Vol.  I.  Kt  Hit, 
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See  tblt  tfg»-  Hil.  1  o.  Geo.  it  was  argued  a  fccond  time  by  Mr.  Reeve  for  tli€ 
ncBt  ftLd.  writ,  and  Mr.  Attorney  General  e  contra*  And  without  entering 
^^'^^  '3^^'     mudi  into  the  debate  of  the  other  matters,  the  court  held  the 

whole  proceeding  to  be  illegal  for  want  of  a  fummons^  and  fo 

granted  a  peremptory  mandamusm 

Between  the  Pariflies  of  Fofton  and  Carhoiu-. 

Afteranotderof  'T^WO  juftices  fend  a  poor  perfon  from  Poficn  to  Cdrkioi. 
ttnMval  ii  JL     On  appeal  the  order  is  quafhed,  and  at  three  months  end 

^«afted»  the^  twojttftices,  without  (hewing  any  new  fettlement  fince  the  laft 
^aSa^tU'  order,  make  a  new  order  to  remove  him  from  F.  to  C.  a  fecond 
cond  time  wiib-  lime.  Et  pir  curiam^  The  laft  order  muft  be  quaOied.  The  cafe 
wrw^^pirac  ^f  Barrw)  ▼•  Ingoldjbj^  Paf.  1 1  Ann.  was  at  the  diftsmce  of  nin€ 
4Mi  ft}!.  months,  but  the  court  quaihed  it,  becaufe  there  could  be  no  in- 
convenience in  putting  them  to  fliew  a  new  fettlement  ( i). 


(l)  CW/^/v.  fFtjt  Techayn^  Fm,  ftood  of  tn  order  quafhed  npoa 

3t7«    Rtg.  T.  Bijb9fi  Walumy  Fd,  the  merits^  and  not  upon  a  defied 

317.    R€x  V.  Leigh,    Cold.  S9«  inform.     Rix  y.  Pift^e,  M.  Rtf, 

S.  P.    But  this  ii  to  be  andei*  176. 


Dominus  Rex  vnf.  Unitt. 

iQeamtiitlsa     ^T^  H  E  court  declared  that  a  declaration  in  eje£tmene  wis  f« 
proceitofcht        J[     far  a  procefs  of  the  court,  that  they   would  puniih  con- 
^y  ^^        temptttous  words  on  tlie  delivery  of  it,  as  a  contempt  of  this 
court. 

Dominus  Rex  verf.  fiurchett. 

CtnTfgrf-  T^  ^  ^  ^^^^  ordered  an  attachment  njfi  againft  the  town 
JL  clerk  of  Guilford^  and  a  defendant  convicled  on  the  game 
a£l,  for  granting  and  fuing  out  a  replevin  of  goods  diftrained  for 
the  penalty.  But  on  (hewing  caufe  the  next  tetm,  when  Ejn 
J.  only  was  prefent,  he  difcharged  the  rule»  becaufe  It  was  only 
a  contempt  to  the  inferior  jiirifdiAion  of  the  jufticct^  and  in  that 
cafe  B^Jt*  never  interpofet. 
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Dale  verf.  Johnfon* 
Jft  nifi  prius  in  Middlcfex  Coram  Pratt  C.  j. 

TH  E  defendant  in  the  aftion  afligncd  for  error,  that  the  Zwl^ou* 
plaintiff  died  before  judgment ;  and  to  prove  it  he  called 
the  wife  of  the  plaintiff,  and  the  Chief  Juftice  allowed  her  to  be 
a  witnefo.     ^tare  tatHerij  for  that  is  begging  the  queftion,  which 
iXras  then  to  be  tried  ( i  )• 
^  '        I  ^,^ -.._,■.       ...  .  11 

(1)  nde  fTilliams  v.  Johnfin^  ante  504. 

Mourttcan  verf.  WiHbn.     Ibid. 
Coram  Eyre  and  Fortcfcue  Jujiica. 

AGertificate  from  the  coiAmiffioners  for  dating  the  debts  of  Aila^aoneW 
the  aarmy  was  offered  in  evidence,  but  reje£ted,  becaufe  it  <ommiffioner» 
Appeared  to  be  figned  by  one  at  a  titne  at  their  lioufes,  the  Judges  dL^Mk^dJiffiu 
being  of  opinion  that  it  could  only  be  figned  fitting  upon  the  com-  ting, 
miffion,  like  the  dean  and  chapter  of '/^sr/lr/s  cafe  oi cafitularlter  ^^[l^', 
congrfgatu 


Ante4St» 


RuAidell  verf.  Camdte.    !n  Cane* 

JiySTlCE  P<noyi  (who  fat  for  Lob*  Chancellor)  deiiveiedt  Wlmtbefcbt 
fpecial  refoltttion  oH  this  cafe.  l^g^cy  to  the  en* 

tcutor  for  hit 
h  trouble*  the  riur* 

A  woman  makes  her  will,  and  ail^ongft  feveral  fmall  legacies  plus  ihaii  bt 
(i )  (he  fays,  And  to  A^  JJ.  my  executor  5  A  for  his  care  in  ful-  <>iftn*>'»^- 

^  ntme  ii  lUch- 

——^•—-^^ ' '  '     ■  field  T.Cttcleft, 

(1)  According  to  the  report  ia  land^  1  P.  Jf^mi.  210.     IflieelerY.  t£q.  Abr.4i^« 

A^^ /^//r'tfM/,  thefe  legacies  were  56eer^  Mo/l   a88.  301.     Andrew  pL  S.  424.  ^U 

%vitvk  t9  her  neareft  rdamns.     Bat  v.   Clarke^   2  f^e/,   162.     But  in  *'• 

it  feems  fettled  that  this  (hall  not  Attorney  Gintral  v.  Hooper,  Lord 

prevent  the  furplas  from  being  C.  tthig  held   that   both  being 

didributed.    Pturington  v.  Knigbt-  equally  barred  by  a  legacy,  the 

iy,    I   P%  Ifms,  544.      Duke  of  r^i(/!uj;^ihou Id  go  to  the  executors. 
RktUnd  €i  al*  V,  Dutcke/s  of  Rmt- 

R  r  X  This 
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have  hi«  remedy.  In  |hc  cafe  of  a  deed  poll,  if  the  Icffcc  cntert 
and  enjoys  the  land,  the  other  fhall  maintain  debt  for  rent,  and 
yet  the  whole  is  the  words  of  the  leffor* 

Pafch.  8  Geo.  it  was  argued  a  fecond  time  by  WeM  pro  iefeni^ 
ifite.  It  will  not  be  difputed  but  that  generally  fpeaking  the  word 
^0  will  create  a  condition  precedent.  1  VenU  147.  2  Med.  33, 
V^lldrf^T^  I  Lnu  87.  Satk.  112.  And  that  it  will  do  fo  in  tliis  cafe,  if  I 
IM«  41.  *  ^*"  ^^^^'  *'  from  two  objcftions  that  have  been  made,  i .  That 
here  is  a  mutual  remedy  :  and,  2.  That  here  is  a  particular  day 
fixed  for  the  payment  of  the  money. 

As  to  the  firft ;  That  is  begging  the  qucftion,  for  I  take  it 
there  is  not  a  mutual  remedy,  the  words  being  the  words  of  the 
defendant  only,  *<  That  he  will  accept  the  fubfcription,  and  pay 
<*  for  the  fame  :"  which  lays  the  plaintiff  under  po  obligation  to 
deliver  the  receipu,     i  Sdund,  320* 

2.  As  to  the  fecond  obje£lion,  that  here  is  a'particular  day  ap- 
pointed for  payment  of  the  money  *,  I  do  admit,  that  if  it  appeared 
upon  the  contra6^,  that  fuch  a  day  mud  of  neceility  happen  be- 
fore the  receipts  could  be  delivered,  it  would  then  be  very  difficult 
to  anfwer  it ;  but  that  is  not  this  cafe,  for  the  company  might  if 
they  pleafed  have  given  out  the  receipts  ;  and  that  brings  the  cafe 
within  the  diftin£tion  laid  down  by  Lor4  Chief  Jufticc  H^t  in  the 
cafe  of  Thorpe  v,  T^orprj  Saii^  171,  BefideSi  it  it  ob(ervabIe« 
that  this  is  an  entire  covenant  to  accept  and  pay,  fo  tha^t  he  is  n^ 
to  pay  till  he  can  accept.     Lutiv.  490* 

f  57*  3  JC^/v^  contra.  I  admit  the  firft  part  of  Mr.  WeJFs  argument, 
Rut  infift  on  the  two  objeftions  he  has  taken  notice  of,  as 
fvifHcient  to  bring  this  cafe  put  pi  (he  reach  of  that  general 
do£lrinet 

Here  Is  a  certain  ftim  to  be  paid  at  a  certain  day,  and  that  too 
,  before  the  other  part  of  the  contract  could  poflibly  be  performed. 

The  court  will  take  notice  of  the  South-fea  afts,  and  by  that  of 
7  Geo.  Jr.  2.  it  appears  the  receipts  could  not  be  delivered  by  the 
6th  of  November ;  fo  that  this  cafe  falls  ^I'lthin  the  firft  diftindion 
of  Thorpe  v.  Thorpe^  that  if  a  day  he  appointed  for  paymcpt  of  the 
moiiey,  and  that  day  is  to  happen  before  the  thing  can  be  per- 
formed, an  a£bion  may  be  brought  for  the  money,  before  the 
thing  be  done  \  becaufe  it  appears  the  party  relied  upon  his  re- 
medy. 

But  then  fay  they,  here  is  no  mutual  remedy.     But  I  take  it, 
that  (hi;i  bcip^  an  agr<;ement  by  indenture,  the  ^ourt  htUI  in^ei^d 

it 
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It  was  executed  by  both  parties.  As  to  the  cafes  they  are  all  of 
parol  agreements,  where  a  confideration  mud  appear  to  make  it 
a  binding  promife ;  but  here  the  a£lion  will  be  maintainable  on 
the  bare  covehant  to  pay,  without  any  confideration  at  all,  and 
therefore  thc/r»,  i^c.  may  be  left  out. 

Adjournattir,  And  this  term  Pratt  Chief  Juftice  delivered  the 
rcfolution  of  the  court. 

This  is  an  a£lion  upon  a  deed  poll  made  by  the  defendant,  and 
whereby  he  covenants  to  accept  fo  much  itock,  and  to  pay  for  the 
fame,  and  the  plaintiff  in  an  a£lion  for  the  money  has  not  averred 
a  delivery  or  tender  of  the  (lock,  and  for  this  fault  we  are  all  of 
opinion,  the  declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  fliould  have 
the  money,  and  the  other  the  itock  %  and  not  that  either  ihould 
perform  his  part  of  the  agreement,  and  lay  himfelf  at  the  mercy 
of  the  other  for  the  equivalent.  This  is  not  a  covenant  entered 
into  by  both  parties,  upon  which  each  will  have  his  mutual  re- 
medy \  but  it  is  the  deed  poll  of  the  defendant  only ;  and  there- 
fore though  upon  delivery  or  tender  of  the  (lock  the  plaintifTwill 
have  his  remedy  for  the  money,  yet  the  defendant  on  the  other 
fide  upon  payment  of  the  money  will  have  no  remedy  to  compel 
the  delivery  of  the  ilock ;  and  having  no  fuch  remedy  he  (hall  not 
be  obliged  to  pay  the  money,  till  tlie  confideration  for  which  it  is 
payable  is  performed. 

The  word  pro  will  be  either  a  condition  precedent  or  fubfe* 
quent,  as  will  beft  anfwer  the  intent  of  the  parties:  in  this  csfe 
it  muft  be  a  condition  precedent,  becaufe  otherwife  the  intention     ^  ^ 

of  the  defendant  to  have  the  flock  for  his  money  can  never  take     t  57*  J 
cfFe£t,  and  this  is  proved  by  7   Co.  lo.and  i  Jnjl,   204*  where 
the  annuity  pro  una  acra^  fays  the  book,  fuppofes  the  acre  to  be 
iirfl  granted. 

The  cafe  of  Calknel  v.  Brigs^  {SaJk.  112.)  was  not  fo  ftrong 
for  there  was  a  promife  to  transfer,  which  gave  a  mutual  remedy ; 
but  yet  Ho/t  Chief  Juflice  held  the  plaintiff  to  (liew  a  tender,  be* 
caufe  that  was  the  confideration  for  the  defendant's  payment  of 
the  money.  And  the  cafe  he  there  puts  of  the  fale  of  a  horfe  for 
10  /.  is  exaAly  the  fame  with  this. 

The  refolutions  that  were  mentioned  at  the  bar  of  the  cafe  of 
Vhorpc  V.  Thorpe^  are  all  founded  on  great  reafon,  and  the  firft 
of  them  is  agreeable  to  the  rcfolution  of  this  cafe,  which  is  an  ex* 

R  r  4  ccutory 
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ecutory  contra^f  where  one  it  to  do  die  9^9  tnd  fior  the  doing 
thereof  the  other  is  to  pay* 

And  this  difierence  between  a  mutual  covenant  and  a  deed  poll 
is  likewife  taken  and  allowed  in  the  cafe  of  P^riage  r.  CoU^  i 
SaunJ.  320.  where  the  court  were  of  opinion  the  defendant  had 
his  remedy,  *'  otherwife  (fays  the  book)  it  would  have  been, 
**  if  the  deed  had  been  the  words  of  the  defendant  onlji*^ 
which  is  this  cafe. 

For  thefereafoos  we  are  all  of  opiiiion  the  defendant  muft  hare 
ji^gn^mtf 
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10  Georgii  Regis.     In  B^  R. 

Sir  John  Pratt,  Knt.  Lord  Chief  Jupce. 

Sir  Littleton  Powys,  Knt.         ^ 

Sir  Robert  Eyre,  Knt.  Xjufticei. 

Sir  John  Fortefcue  Aland,  Knt  J 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Paine  vtrf.  Matters* 

'  A  CTION  fur  Ucafe  upon  a  promiflbry  note,  the  defendant  Pieiaing  the  dc« 
Jtx^  pleads  the  delivery  of  twenty  hogiheads  of  claret  in  fatif-  livery  of  any 
fadion,  and  which  ipfeprosd*  the  defendant  (inftead  of  the  plain-  faaion"ii*not 
tiS)  received  in  fatisfaftion.     On  a  general  demurrer  Strange  pro  fufficicnt  with^ 
guef^  objedted,  that  the  averring  the  delivery  of  the  wine  to  the  ^"^^^^^f  ** 
plaintiff  was  not  fufficient  without  (hewing  his  acceptance  of  it,  iCom.Dig. 
which  was  wanting  in  this  cafe  by  the  defendant's  lAme  being  put  accord,  ifi.) 
inftead  of  the  plaintifPs.     And  cited  SalL  629.  and  the  cafe  of  '^^* 
Hawkjbaw  v.  Rowlings  in  J8.  R.  HiL  3  Geo.  in  both  which  the 
court  held,  that  the  bare  pleading  he  gave  the  thing  in  fatisfadion, 
without  fliewing  that  the  plaintiff  received  and  accepted  it,  as 
fuch,  would  be  infufficient*     Et  fer  curiam^  Judgmeiit  for  the 
plaintiff.    Ante  23, 
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Robinfon  verf.  Green. 

tJw  alp*mpfi  •    rr^  H  E  plaintiff  declares  againft  a  carrier  upon  the  cuftom  of 

S^ln^r  •^''ji     A      *^  ^^^^^'  *"^  ^^^*  ^^^^  quodipfe  (the  plaintiff)  requirehat 

cari^"/***         the  defendant  ad  carriafnT bona  pr^iP  from  the  parifli  of  St.  Sfpu/* 

chri$,  to  UtUxeter^  diBufque  the  defendant  adfunc  et  ibidem  bona 

prad*  ad  carriand*  recepit^  and  afterwards  loft  them. 

The  defendant  pleaded  non.  ajfumpfity  and  after  Terdi£l  for  the 
plaintiff  it  was  moved  in  arreft  of  judgment,  that  this  a6Uon  is 
founded  upon  the  tort  in  not  delivering  the  goodsi  and  therefore 
the  proper  plea  would  have  bc^n  Not  guilty* 

E  ctmirn  it  was  mfifted,  that  though  it  is  a  tort,  ^et  it  arifa 
from  an  agreement,  and  any  general  ifluc  will  be  ggoci,  that  will 
bring  the  merits  of  the  caul'e  in  queftion.  As  Not  guilty  in  affmmp^ 
ft.  Cro.  JK/.  470.  I  /./v.  142.  Sir  T.  Jan^s  194.  And  it 
will  certainly  be  aided  after  a  vcrdiGt.  I  Sid.  340.  t  Sound.  103* 
Sir  ir.  Jones  I40«     Cro.  Can  78« 

£tper  curiam^  It  is  well  enough,  the  undertaking  to  carry  is 
the  git  of  the  adion,  and  as  in  affum^t  you  may  plead  Not  gufhy, 
as  was  done  in  the  cafe  of  Cogs  v.  Bernard^  S^/i.  26,  as  appears 
by  the  record  at  the  end  of  the  book,  page  733.  So  in  the  eafc 
of  a  tort  founded  on  an  agreement  non  affismp/it  vrill  be  fufficient, 
becaufe  it  tries  the  merits,  as  much  as  Not  guilty  could  luTe  doQC% 
The  plaintiff  had  judgment  (l). 


(l)  Hnrrifon  v.  Qreen^  8  Mod.  1 78.  S.  P.  but  no  dec* 


Davies  verf.  Hoylc. 

whfre  a  mih  C^  ^  ^^^^'  ^  ^'  ^*  ^"  ^"  af^ion  upou  thc  cafc  on  feveral  pro. 
pr9jf f Mi  iitn-  V^  mifes,  there  is  judgment  on  demurrer  as  to  one  county 
icrc;fl,  the  piaja-  whcreupon  the  plaintiff  cntcrs  a  nolle  profequi  as  to  the  reft,  and 
li!!ercca!  "°^  ^  *^  defendant  is  put  without  day, 

It  was  obje£led,  that  tliis  is  a  confeffion,  that  the  plaintiff  had 
no  caufe  of  adion  as  to  thofe  counts,  and  therefore  he  ihould  be 
^mtxctA  tro  falfo  clamore.  But  E%re  J.  (fi/us)  thought  it  agrcQ* 
able  to  aU  the  entries,  and  fo  the  judgment  w^is  aSroicd, 
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^     Ball  verf.  Boaock.     At  Guildhall. 

IN  trover  for  three  South-fea  bonds  the  cafe  was  this.  Ball  where  a  peHba 
delivered  io  Lechmeriy  a  broker,  thcfc  bonds  to  fell,  and  they  mtybeinterrfli 
were  picked  out  of  his  pocket.  Notice  being  given  at  the  South-  ^^^eft/* 
fea  houfe  they  were  ftopt  by  Mr.  Henry  one  of  the  clerks,  upon 
Bofiock*%  bringing  them  to  receive  the  intereft.  Upon  this  Bojlock 
brought  trover  againil  Henry^  who  at  the  trial  offered  to  prove  the 
property  to  be  in  Ball^  and  called  Lechmere  for  that  purpofe*  But 
It  appearing  he  had  given  bond  tp  indemnify  the  company  ia 
flopping  the  bonds.  King  C.  J.  refufed  to  let  him  be  examined, 
faying  that  though  there  are  many  inftances  where  a  party  (hall 
be  a  witnefs,  though  he  is  concerned  in  the  event  of  the  caufe  \ 
yet  there  never  was  a  cafe  of  allowing  one  who  had  made  himfelf 
liable  to  pay  coils  in  the  a£lion  ( i )  upon  this  the  plaintifFrecovered. 
Then  Ball  brings  trover  againft  Bojtock^  and  at  this  trial  excep- 
tion was  taken  to  Licbmer/%  evidence,  becaufe  if  Ball  (hould  re^ 
cover  againft  Boftockj  that  would  be  fet  in  equity  againft  the  for* 
jner  recovery  by  Bijlock  againft  Henrj^  and  fo  difcharge  Lech' 
mere^s  bond  :  but  the  Chief  Jufticc  faid,  that  was  too  remote  to 
exclude  him  from  being  a  witnefs,  anil  went  only  to  his  cre- 
dit (a).  Whereupon  he  was  fworn,  and  proved  the  property  in 
Bally  and  that  they  were  ftolen.  On  the  other  hand  the  dcfend- 
;int  proved  that  he  bought  them  at  a  tavern  of  a  clergyman,  and 
paid  300  /.  in  mon<;y  b^fides  the  intereft  ;  the  Chief  Juftice  left  it 
to  the  jury  upon  the  validity  of  the  fale,  and  they  found  for  the 
defendant. 

(l)    Trelawaey  v.   Thomms,    in    diftin^lons  eftablifhed  in  Bem  v^ 
C.  B.  K  Black,  Rep.  303.   Fowel    Baker,  3  Term  Ref.  27. 
V,  Hard,  fojt*  ^50.  and  fee  the         (2)  Carter  v.   Pcarce,  euimini-> 

ftratriXf  1  Term  Rep.  164. 

Douglafs  verf^  ■»* 


UPON  an  affidavit  that  they  had  tendered  a  declaration  in  Semce of^e- 
cjeftment,  and  that  the  fervants  refufed  to  call  their  maf-  fi'i^oon  « tJi# 
ter,  or  receive  it,  faying  they  had  orders  to  take  no  papers,  U^^rg  bc^deimsigooi^ 
moved,  that  leaving  it  at  the  houfe  might  be  fuffiqient,  which  rcmce.    Cicc^ 
^as  orderc4  accordingly  ( i  )♦  ^  '^^'  '/™P- 

(f)  Doe  v.  Roe^  Barnes  178.  on  not  be  deemed  good  fervicc,  was 

fbc  demife  pf  Ptejionv.  ■■■■f   ■■,  made^abftflute.      Ftnm  v,  Dtan^ 

Barnes    188.     Short  v.  King,  ih,  j?/zr«fj  192.  and  (ee  the  cafes  col- 

5o   a  rale  why  a  former  jerviee  Icdlcd   in    2  Crenip.   Pra^,   176^ 

ppon  the  tenant's  daaghter,    un-  Barnes^  titl^  Ejidment^^^e. 
der  fiinilar  circum(lance9»  fliould 
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Taylor  verf.  Lake. 


Stamp  duties.  T  T  was  moved  to  fet  afide  a  verdict,  becaufe  the  djfirin^, 

^le  lo  w.  3-  J^  when  It  was  at  rtjfi  priuf^  was  not  (bunped  :  but  the  plaimif 

I'^^/aie*.  now  producing  it  ftampcd,  the  court  would  do  nothing  ink, 

%i  c.  Tmce  the  penalty  muft  have  been  paid,  and  then  it  is  as  go^  uK 

'  ftamped  at  firft.    9  £^  lo  fT.  3.  c.  as«  J  59* 

[  576  ]  Tarrant  verf,  Mawr.     In  C.  B. 

Hufbind  cannot  'T^  H  E  Wife  libelled  in  the  fpiritunl  court  for  calling  henrhoR, 

ftop  the  wifejs       J|[    ^^^^  ^^^^^^  bcing  proceedings  likewife  for  defamation ^airf 

JJlrituai  court     her  by  the  other,  the  two  hu  (bands  enter  into  an  agreemcotti 

for  defAxn^tiun.    {lay  proceedings  on  both  fides  \  and  upon  one  of  the  wives  gQi| 

on,  the  hufband  moved  for  a  prohibition ;  but  denied,  ixxp 

curiam^  the  fuit  is  by  the  wife,  to  recover  her  fame,  and  itiiai 

in  the  power  of  the  hufband  to  reftrain  her«     i  Rolln  Rep.  426. 


Johnfon  verf.  Lancafter, 

i^cndcr  pifad-    TT  was  fcttlcd  ou  demurrcT,  that  a  tender  is  pleadable  to  a 
z\>\r  to  A  r-^ntum  J^  quantum  meruit^  and  faid  to  have  been  fo  held  before  in  i. 
R.  10  IT.  3.  Giies  V.  Hart,  Salt.  622  (l). 


( I )  But  Giles  V.  Hart,  U  as  reported  in  I  U.  lUjm.  255.     so  fa. 

J99./A  6.  is  cMfra, 


PaUner  verf.  Epifcopum  Exon, 

No  ornaments     Q  I R  Thotnas  Bury  fet  up  his  arms  in  the  church  of  St.  -ft- 
can  N  >f  ar^  in  |3  vid*^  in  Exon  :  the  ordinary  promotes  a  fuit  in  the  ipiiitiil 

^th^J'^fent  ^^"^^»  ^^  ^^f^««  *«">  *«  ^^^S  f^  «P  without  his  confent.    Mr. 

oftly  onOaary.  Crunoys  moved  for  a  prohibition  on  the  authorities  that  afUonfiei 
by  the  heir  for  defacing  the  monument  of  his  anceftor ;  but  Ep 
and  Forte/cue  Juftices  faid,  the  ordinary  was  judge  what  Gnu* 
ments  were  proper,  and  might  order  them  to  be  defaced. 

Serjeant  Clyde  moved  '^  in  C.  B.  and  it  was  denied  theie  aUb, 
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Richardfon  vcrf.  Atkinfon, 

Nifi  Prlus  in  Middlefex  coram  Eyre  et  Fortefcue  (abfentd 
C.J.) 

^  H  E  Y  held  that  the  drawing  out  part  of  the  veflel,  and  Takmg  i^vt^ 
filling  it  up  with  water,  was  8  convcrfion  of  all  tlic  liquor,  j,^  converaon  of 
the  jury  gave  damages  as  to  the  whole.  the  whole. 

Beck  verf.  Nichols.    In  C.  B.  [  577  ] 

TRESPASS  of  aflault,  battery,  wounding  and  imprifon*  where  no  moM 

ment,  and  alfo  for  breaking  and  entering  his  houfe,  and  «<»*«  ^*»n  ^'' 
ling  the  doors  of  the  faid  houfe,  and  breaking  the  locks  and  Rcp?Eq.  197. 
z  bars  belonging  to  the'  (aid  doors }  the  defendant  pleaded  Co.  Ca.  Pra.  in 
guilty  to  all  except  the  ixrtprifonmcnt,  which  he  juftifics;  on  C.B.24.S.C* 
the  juftification  was  found  for  the  defendant,  and  the  Not 
ty  for  the  plaintiff*.     Damages  isi  6d.     And  held  by  the 
t  that  the  damages  being  under  40/.  he  could  not  have  full 
I  for  the  battery,  bccaufe  the  Judge  had  not  certified  the  bat- 
to  be  proved,  neither  could  he  have  full  cofts  for  breaking 
houfe,  bfc.  becaufe  this  was  a  trefpafs  relating  to  the  free- 
[,  the  conitru^on  of  the  22  &  23  Car.  2.  c.   9.  §  1-^60 
ng  beeuy  that  it  extends  to  trefpaiTes  relating  to  the  freehold 
inheritance,  and  to  fuch  trefpaffcs  only ;  which  is  collecied 
1  the  exception  where  the  Judge  certifies  that  the  title  came 
ueftion,  which  (hews  that  the  zA  extends  only  to  fuch  tref-' 
iSf  where  the  freehold  might  come  in  queftion,  and  not  to 
pafles  of  chattels  ( I }. 

\)  y^tdeThompfin^.Berfy^anii  (liodl    and     fiibdanttve    aggref- 

>     M9or  V.  Hall^  Tr,  1  G.  1.  £od,    if  the  principal   cauie   of 

.  L.  N.  P.   329.      HIII  V.  aeli«n    is    within     the     ftatutc, 

jes,  C.B.  E,^G.  i.ib.  Birch  the  plaintiff  ihall  not  be   enti- 

Dajey^    C.  B.  Tr.    3  G^.  I.  tied  to  full  cofts,  where  the  da- 

330.     Pta^,  Reg.  107.  S.  C.  mages  are  under  40/.  and  there 

o  what  cafes  the  plaintiff  (hall  is  no  certificate.     Cfark  v.  Othnv, 

r  full  colls,  though  the  da-  poft,    624.      Caruthers    v.   Lanih, 

w  arc   under  40/.  and  the  Barms  120,    Hampfon  v .  Adjbead, 

jc   has  not  certified   if  fart  Bull.  L,  N*  P,   329,      Say,  91. 

fhe   'utrdid   is    luithim  22    (sT  Cotterill    v.    Telly,    1    Tarn    Rep, 

Car.  2.  c.  g,  fe^.   t^S.    and  655.  Mcars  v.  Greenaivay,  B.  H. 

ii  out  of  it.     Fldi  Knightley  Black.    Rep.    291.      At  kin/on    v, 

itrtoHf  Say.  on  Cofis  39.     MiU  Jackfon,  cited  ib.  295.     LockxoooJ 

e    V.    Reade,    3    f^ilf.    322.  V.  Stannmrd^  B.  R.  5    Tom    Rfp. 

tes  134.  S.  C,     Granville  v.  482.  which   were  adions  of  af- 

eni^    Fitxg.  4a.      Cotterill  v.  fault.      Ree<uej    v.    Bufler,   Gilk 

f,  per  Bullcr  J.    I    Term  Rep»  Eq.  Rep.  195.  Clegg  v.  MollyncMX, 

But  where  an  injury  to  a  Doug,   779.    which  were  anions, 

bnal  chattel  is  merely  confc-  of  trefpafs.     ^are  claufum  frigit 

itial   as  being   part    of   the  Cs^r. 
:  traofadioo,  and  not  a  dil^ 
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lo  Gcorgii  Regis.     In  B*  R* 
Sir  John  Ptatt,  Knt,  Lord  Chief  Juftke. 


Sir  Littleton  Powys,  Knt. 
Sir  John  Fortefcuc  Aland, 
Sir  Robert  Raymond  Knt. 

Sir  Philip  Yorke^  Knt.  Attorney  General. 
Sir  Clement  Wearg^  Knt^  Solicitor  General. 


id,  Knt.  Vjullicci. 
nt.  J 


Domlnus  Rex  verf.  Major'  de  Kingfton  fuper  Hull  (i). 

Cannoc  jotn  It  Motion  wat  made  for  a  mandamus  to  the  majror,  to  aflem^ 
^""^^iT  tlL  We  and  do  the  bufincfs  of  the  corporation,  and  the  wik 
t  Mod.  109.  *  vsts  granted  accordingly.  In  drawing  op  the  writ  they  made  it 
$.  C.  out  for  an  aflcmbly,  and  to  admit  all  pcrfons  having  a  right  to 

their  freedom,  who  (hould  appear  before  them  to  demand  it. 
*^^33^436-  Serjeant  Pengelly  moved  to  fuperfcdc  it,  becaufe  every  perfon's 
CoiQb.  307!  "*  was  a  diftin£t  right,  and  it  would  be  hard  to  oblige  the  mayor  to 

make  a  return  that  he  had  admitted  all  who  had  a  right.     Etftf 

curiam^  It  mud  be  fuperfeded,  for  we  never  inteoded  fuch  i 

complicated  mandamus  as  tills  (a). 


(1)   It  feems    to    be  difcre-  (2)  There  is  adifierent  rette 

tionary  in  the  court  to  include  the  affigned  for  its  being  fuper fedrf 

cafe  of  one  or  more  perfons  in  a  in  8  Mod.  **  thtt  the  w#it  wtf 

mandamus  according  as  they  judge  not  warranted  by  the  rule*''  wA 

their  rights  or  grievances  to  be  fee  i^ix  v.  Wildwum^p^.  893,    h^ 

the  fame  or  not.    Vidt  Rtx  v.  Ld,  mandamus    foperfeded    oa    thf 

Montacute^  I  Black,  60.  fame  ground. 
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Dominus  Rex  vtrf.  Inhabltantes  de  Clrcnceftcr. 

T  T  was  dated,  that  an  apprentice  was  bound  in  the  parifli  of  The  forty  dayi 
J    A.  and  lived  there  ofF  and  on  for  three  quarters  of  a  year-  inhabitjcioa  of 
Exception  was  taken,  that  this  was  no  fcitlement,  fincc  he  might  jJJed^iiJt  bc^ji 
not  inhabit  fortv  days  together.     5^^  per  curiam^  'I'hat  is  not  together. 
xieceflary,  and  the  order  for  making  it  a  fettlement  was  con-  ^«P'  *|J»J"  *«• 

firmed  ( I ;.  tanning- v.  Su 

-     -  John**  in  the 

'  Devifci,  Caf.  of 

(i)  Rtx  V.  SandforJ,  iTirm  Rep.  281.      Rex  v.  Bri^»f helm/lorn,  Sett  and  Roiq. 

5  Term  Rep.  l88,  S.  P.  ««S.  pi.  159* 

Dominus  Rex  vrr/.  Johnfon. 

A  Female  child  of  nine  ( i }  years  old  was  brought  up  by  ha^^ 
bias  corpus  in  the  cullody  of  her  nurfe  *•     And  it  was  Chifd  brmitht 
moved  that  (he  might  be  dilcharged,  if  ftie  was  under  any  re-  up«/A<i«Mfirj 
ftraint,  which  was  agreed  to,   but  it  appeared   (lie  was  not,  ^Iri^ln?""*  '* 
Then  it  was  moved,  upon  producing  her  fatlier's  will  devifing  L-Raym.  1134. 
the  cuftody  of  her  to  an  uncle,  that  (he  might  be  delivered  up  to  •'jj^a^.^^f'^*^* 
him  as  her  guardian.     The  court  at  firft  doubted  whether  they  and  guardian  apl 
ihould  go  any  further  than  to  fee  (he  was  under  no  illegnl  re-  pointed  b>  the 
ftraint,  and  took  time  till  the  next  day  to  look  into  Mrs.  Turher^  Nl'JL'^d.X^ 
W//s  cafe,  ante  444.     And  then  declaring,  that  this  being  the 
cafe  of  a  young  child,  who  had  no  judgment  of  her  own,  they^ 
pught  to  deliver  her  to  her  guardian,  who  took  poiTeflion  of  her 
SQ  court. 


(i^The  report  in  8   Mtdan^  the  prefent  cafc»    and  the  jurif- 

and  u  3  Burr.  1436.  make  her  di^ion  of  the  court  is  explaiotd. 

only  fix  years  of  age.     Fide  Rex  Bat  fee  Rex  v.  5>;iiV^  pij}.  S^z* 

tr«  Delmfoit  3  Emr.  1434*  where  where  this  cafe  is  denied. 

Bullock  verf.  Noke« 
At  Guildhall,  coram  Pratt  C.  J. 

IN  a  ftock  caufe  the  plaintiff  proved  a  tender  on  the  fecond  day  Tender  of  ftock 
of  the  opening,  and  would  have  examined  into  the  cuftom  of  >nuft  be  oa  ih« 
the  alley,  which  was  to  allow  either  party  a  day  or  two  to  tender  **^'^  ^^' 
or  accept ;  but  the  Chief  Juftice  refufed  to  hear  us,  faying  their 
ufage  could  never  alter  the  law,  and  fo  the  plaintiff  was  called. 
N.  B.  In  C.  B.  Chief  Juftice  King  left  it  to  the  jury  upon  fuch 
an  evidence^  and  tliey  found  it  a  good  tender  ( i  }• 

(1)  Kidi  Tbmrutw  v.  Mfultn,  ante  533* 
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Between  the  Parlihes  of  Su  Giles  in  Reading  and  Everite) 
BUckwater  in  Betks. 

^Wkere  chiU  T  T  F  O  N  a  fpecial  order  it  was  ftated,  that  Witiiam  Chejemm 
JSdcwT^Ae  vJ  '^^^  ^'"  "^  ^'-  Giiis\  and  put  apprentice  in  Evapj 
lather  for  four  Blaciwoter^*  whtTC  he  ferved  two  years,  till  the  mafter  faikd; 
years  ia  a  place  that  then  hc  returned  to  St.  GUt/Sf  where  he  lived  four  yeawj 
n<K*fcttied^are  "tarried  a  wife  by  whom  he  had  there  two  children,,  and  died; 
fetUed  after  bit  and  that  during,  the  laik  four  years  hc  never  lived  in  Everpi 

5*^        ..     Blackwater, 
L.  Raym.  i  JS»« 

» Seff.  Ca,  ix6»  ^  *  •  I 

bi.  iia.  Upon  this  order  the  queftion  was,  Whefe  the  wife  ana  ch3* 

Fort?tjio!''       dren  were  fettled.     As  to  the  wife,  all  agreed  her  to  follow  the 

Cited  And.  380,  laft  fcttlement  of  her  hufband,  which  was  in  Ever  (ley  BiachwaUr\ 

^'  f  ^'     A    ^^^  ^^  ^^  ^^  children  the  court  were  divided,  the  Chief  Juftice 

'Bitm.'Vio^i^   and  Powys  ].  inclining,  that  they  having  never  been  remoirtd 

f.  xxo.  S«C.       during  the  life  of  the  father,  they  were  fettled  in  St.  GUes\  the 

place  of  their  birth.     But  Eyre  and  Fortefcue  Juftices^  thooglit 

the  fettlement  to  be  in  Everjky  BJacknvatet^  and  that  Gnce  duriif 

the  life  of  the  father  they  might  have  been  fent  thither^  his  death 

would  not  vary  the  cafe* 

Children  bom         Adjournatur  \  aftd  this  term  it  was  debated  again,   and  the 

it  not^c?^'  Chief  Juftice  changed  his  opinion,  holding  now  that  the  fettlement 

tnay  be  fent  to     of  the  children  was  in  Everfey  Btackwdier^  and  that  the  death  of 

ifte^^wT'th.  *^^^  fiither  would  not  hinder  their  being  fent  thither;  Povys]. 

likcwife  came  over,  fo  that  there  were  three  of  that  opinioa 

againd  Raymofid  J*  ( i )  who  thought  that  this  cafe  muft  often 

have  happened,  if  children  could  be  thus  fent  after  the  death  of 

the  father  (a).    They  faid  the  cafe  of  fettling  baftards  and  vagranu 

at  the  place  of  their  birtli  was  ex  necejfUate^  but  here  was  none* 

The  order  for  fending  the  children  to  Everfley  BlactwaUr  wit 

confirmed. 


(1)  Re^.  v.  Cl'ifm^  19  Vin.  (f)  According  to  the  other 
382.  Rex  V.  .SWw,  2  ScU',  Ca.  reports,  ainon^  which  is  Lai 
150.  S.  P.  Raym9md*%  own,  the  Jadges  wtll 

anaaimoBi* 
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10  Gcorgii  Regis*      In  B.  R^ 


Sir  John  Pratt,  K/ti.  Lord  Chief  Jiijiicei. 

Sir  Littleton  Puwys,  K;jt.  -. 

Sir  John  Fortcfcue  Aland,  Knt.      \jujiic€s^ 

Sir  Robert  Raymond,  Knt.  -* 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wcarg,  Knt.  Solicitor  General. 


Kniglit  verf.  Cambridge. 

Idem  verf.  Dodd. 
Hil.  9  Geo.  rot.  37J* 

ACTIONyj/r/^  cafe  upon  a  policy  of  infurance,  whereby  Bjrratryim 
the  infurer  undertake*   againft  the  Barratrv  of  the  ma(hr  ^'';*'^' '  ^'*:  "^' 
,     rr  11  1-  li-'z-T  '         ni.'icai.jn  tncrc- 

and  marmers ;  and  alhgns  the  breach  m  a  lols  p^'r  frnudem  et  ne-  cf. 
gligentiam  of  the  mafter(i).     Judgment /r^   j.v<r'  in  C.  B.  and  ^-'  R»ym.i349» 
the  general  errors  afligned.  ^  ^.^'  ^^*' 

It  was  objefted  in  this  court,  that  t\\t  fraud  and  negUgcnce  of 
the  mafter  was  not  within  the  policy,  being  more  general  than 
the  word  barratry.  Et  per  curiam^  The  negligence  certainly  is 
not,  but  the  fraud  is.     Barratry  is  of  a  general  figniilcation,  and  B^a.dci'Mil^ 


(l)  But  the  general  pratlice  is     mariners.  Fide  Pari  on  Mar,  hf 
to  aver  the  Jofs  to  have  happened     399, 
by  the  barratry   of  ihc  miller  or 

Vol.  L  S  f  not 
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not  confined  barely  to  the  running  away  with  the  (hip.  It  comes 
from  barat  which  fignifics  fraus  and  A/r/x,  and  extends  to  any 
fraud  of  the  mailer  (z).  The  end  of  infuriog  is  to  be  fafc 
in  all  events,  and  it  would  be  very  prejudicial^  if  we  were 
r  ;8a  1  to  be  making  loop-holes  to  get  out  of  thefe  policies.  The  infurer 
knows  the  mailer,  and  whether  he  can  truft  him ;  and  he  that 
infurcs  again  ft  his  running  away  with  the  Ihip,  never  imagined 
he  might  or  would  be  guilty  of  any  other  fraud.  Judgment 
aflirmed. 


{i)  VitU  Sfammav.Brcwn^pofl,     1 43.     Kutt  V.  Bourdieu,   I    Term 
1 173.     Falltjo  V.  tFhccIcr,  Coivp.     Rtf.  323, 


Between  the  Pariflies  of  Puckington  and  Chepton  Beenchamp 
in  com'  Somerfet. 

If'^tl^^T^  T  T  PON  a  fpccial  order  the  cafe  was  ftated,  That  A.  wai 
docs  n^lsmyt  \-/  bound  an  apprentice,  and  ferved  and  inhabited  two  years, 
the  appencice-  till  a  comiiFioti  of  bankruptcy  was  taken  out  againft  the  mafter,  at 
LRa  I  which  time  the  apprentice  without*  having  the  indenture  delivered 
t  Mod.  2*35.  up,  or  any  difclrargr  at  the  feUlons,  hires  himfelf  as  a  common 
1  Seff.  Ca.  178.  fervant  into  another  parifhj  and  ferved  a  year.  The  felEons  ad- 
Fort!  56.  tat.  j**^g^  ^^^^  ^^  ^  "<^  diflblution  of  the  apprenticefliip,  and  confe- 
C4f.  of  Sett,  and  quently,  that  the  fcttlcmeut  of  the  apprentice  was  in  the  firft  pa- 
Rem.  1x5.  riflj  where  he  was  bound, 
pi.  J55. 

£:>{,  175. 

aBott  byConft  Et  per  curiam^  Their  judgment  is  rightf  There  could  be  no 
570.pl.  509.  diflblution  of  the  contra£l,  unlefs  the  indenture  had  been  deli- 
vered up,  or  the  felfions  had  difcharged  him  \  as  no  doubt  they 
would  have  done,  if  they  had  been  applied  to.  And  then  as  the 
firft  contradl  had  continuance,  the  apprentice  had  no  power  to 
hire  himfelf ;  and  the  fcrvicc  afterwards  for  a  year  was  void,  ai 
to  any  pretence  of  giving  him  a  fettlcment  (i).  That  fervice  muft 
be  taken  as  a'fcrvice  to  the  firft  mafter,  who  by  law  was  intitlcd 
to  the  wages,  and  therefore  the  order  muft  be  confirmed. 

(i)    KtJe  the  cafes   collcaed     16  ed.  tit,  Setikment  fy  Affrtn- 
a  &//  ly  Conft  57».'and  3  Bum    ticejbif^  from  39O.  to  ^^05. 
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Cafe  of  the  Mayor  of  Pcnryn. 

OK  an  information  in  natura  de  quo  warranto^  to  flicw  by  There muft  U 
what  authority  he  cxercifcd  the  office  of  mayor,  there  were  ju<*jincnt  of 
two  iffues,  the  firft  as  to  his  elc6lion,  which  was  found  with  the  ^^^  u  fo^d 
defendant^  and  the  fccond  as  to  the  fwearing,  which  was  found  duly  cicacd  but 
againft  him.     Upon  return  of  the  pofleaj  it  was  moved,  that  not  fwom. 
judgment  of  wf^^r  {hould  not  be  againft  him,  feeing  lie  was  duly  ^^  ',o^    ^-^^T* 
elected,  but  that  he  (hould  rather  have  a  mandamus  to  fwear  him  3  Bro.  P.  C 
in.     Sed per  curiamy  Theafting  without  being  fworn  is  certainly  i?'*.^*  ?*. 
an  ufurpation,  and  that  being  found,  we  muft  pronounce  judg- R,y„.  ,^y. 
ment  againft  him  upon  this  record.    If  he  be  not  tuo  Jate,  he  may  This  judgment 
have  a  mandamus  to  fwear  him  in,  but  we  muft  punifti  him  for  his  ^^y!^^^^  "* 
ufurpation  hitherto  ( i  )•     Judgment /re  rege.    9  Ann.  c*  ao» 


(1)    Seil  'Vide    Rt'X  v.  Hcark^  tion,  and  judgment  of  ouder  was 

poft.  62$.  that  the  court  refufed  a  entered  upon  his  own  confeffion, 

peremptory  mandamus.     Hut  in  the  court  on  motion  expunged  all 

Rtx  y.  BiddUt  p^ft*  951.  where  the  judgment  except  ihe  cafiiatar 

the  defendant  was  guilty  of  an  f*ro  fiue^  and  fee  the  opinion  of 

ofurpation  only  for  part  of  the  Rcynoldsy   j.  poR.  627.  upon  the 

time  mentioned  in  the  iaforma-  preient  juugment. 


Ruflel  virf.  Martin.  [  583  j 

Idem  verfn  Thorpe. 

IN  debt  upon  a  ball  bond  the  memorandum  was  of  Trinity  term,  ^y^a  court  will 
and  I  excepted,  that  the  affignment  appeared  to  be  in  Novenu  give" leave  to  fii« 
ber  following.     Then  the  plaintiff  moved  to  amend,  and  I  ob-  •ne«^^llt» 
je£led,  there  was  notliing  to  amend  by.     £/  per  curiam^  Wc  *"*"    '' 
cannot  amend  it,  as  it  now  ftands  *,  but  we  will  give  leave  to  file 
a  new  bill  of  Michaelmas  term,  with  a  fpecial  memorandum  ;  which 
the  plaintiff  afterwards  did^  and  then  amended  of  couife  upon 
payment  of  cofts. 

Dominus  Rex  verf,  Ounfton. 

SERJEANT  Darnall  moved  for  z  certiorari  to  the  Old  Bailey  ^o  etrthrart  to 
to  remove  an  indiftment  againft  a  perfon  of  credit,  for  falfely  OidBa-Jey  wiih- 
pretendiag  that  a  perfon  of  no  repuutiori  was  Sir  Join  Thorny  o"*  ^P'^c**^ 
rraft,  per  quod  the  profccutor  was  induced  to  truft  him.     Sed  per  i^Lff  d.  p. 

S  f  a  curiam,  |«^  No.  145. 
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cuvtam.  As  you  move  on  behalf  of  the  defendant,  we  mud  hatt  t 
more  particular  reafon  ;  ideo  nil  capiatur  per  moiicmm  ( i ). 


(l)  Rex  V.  Fergufon^  Caf.  temp,     NehuJTt  cafe,  ih,  151,     Fide  Ha 
HarJ.  )6^.     ^'^Moa,    1    SalA.   14^.      V.  //>/i!f,  tf«/r  549. 


Stcvcnfon  verf,  Nevinfon. 
On  a    Trial  at  Bar  in  B.  R. 

Where  there  are  HT^  H  E  queftion  was,  whether  tlie  plaintiff  was  qualified  toix. 

two  qualifier-        Jj^     cle£led  common  council-man  of  Apulby.     The  defcndaitf 

t!onof!nofficVr",  attempted  to  difqualify  him,  by  fctting  up  two  qualifications  whii 

he  who  has  but    hc  had  not,  viz.  a  burgage  tenure,  and  being  an  inhabitant;  and 

^"wi*"*f '"^^ ''^^  to  prove  this  called  one  who  was  an  inhabitant,  but  had  net  a 

the  right.  burgage  tenure.     It  was  objected,  that  hc  was  no  witnefstona^ 

L.  Rj)in.  1353.  row  the  right,  and  confine  it  to  burgage  tenants  and  inhabitaotSi 

having  one  of  the  qualifications  himfelf  and  therefore  fofarifr 

terefted,  as  hc  was  nearer  the  right  he  fet  up  than  other  perfooi; 

but  the  court  faid  there  was  a  neceffity  of  allowing  fuch  pcopk  ii 

a  queftion  of  this  nature,  fince  they  mud   beft  know  the  righ} 

beiides  he  was   in  eCc£l  a  witnefs  againfl:  himfelf,  by  fajxo^ 

though  I  am  an  inhabitant,  yet  I  have  no   right  to  be  diofini 

becaufe  I  have  not  a  burgage  tenure. 


[  J84  ]]  Anonymous. 

Ofi  a  Trial  at  Bar  in  C.  B. 
\^Ti;rc  ;it  Suffers  a  recovery  to  the  ufe  of  himfelf  for  life,  remainder 


nvukc  noncw*  ""*  to  B.  in  tail,  remair.dcr  to  C  in  tail,  remainder  toD.  ia 
wiVsci.T  bsUs:.  tail,  remainder  to -*^.  in  foe,  with  power  to  revoke  the  three  k- 
cU-J.  mainders  in  tail  by  any  writing   under  his  hand  and  feal.    He 

revokes  them  withi;^  the  terms  of  the  power,  and  by  the  fame 
deed  declares  new  ufes  in  favour  of  the  plaintiff,  without  aof 
M-ords  of  conveyance,  covenant  to  {land  feifcd,  or  confidci> 
tion  cxprciTed  :  and  upon  this  the  quclliou  was,  whether  this 
declaration  of  ufcs  was  good  or  aot. 

It  was  inf. fled  on  pro  qufr\  that  yl.  having  revoked  theinte^ 
mediate  rem..inders,  had  the  whole  fee  in  himfelf,  and  migh 
difpoi'c  of  it  as  he  pleafcd  ;  and  whether  it  was  by  the  fame  doJ 
or  by  a  diucrcut  deed  wa^  not  materia!. 
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But  It  was  anfwered  and  rcfolved  by  the  court.  That  true  it  '; 

was  he  might  by  will  or  any  new  conveyance  liave  made  fuch  new 
difpofition,  and  even  the  fame  deed  would  have  been  luiEcient  for 
that  purpofe,  if  there  had  been  a  new  grant,  or  a  new  covenant  on  , 

confidcration  expreiTed  ;  but  here  he  had  declared  new  ufes  as  un- 
der the  recovery,  whereas  the  ufes  of  the  recovery  were  full  be- 
fore, and  the  powtr  was  only  xo  revoke,  and  not  10  limit  new 
ufes.     Ex  relatione  aliorum.     The  plaintiff  was  nonfuit. 


Sir  Chriftophcr  Mufgrave  verf.  Nevinfon. 

TH  E  corporation  were  all  invited  to  a  .treat,  when  one  of  The  clcaion  of 
the  aldermen  defired  leave,  to  refign,  upon  which  his  rcfig-  ^rpora[bn  upon 
nation  was  taken,  and  the  plaintiff  at  the  fame  time  chofen  and  a  cafuai 
fworn  in.     Upon  a  trial  at  bar  the  jury  found  it  a  good  eleflion  ;  "^J?'"^  ?^  ^^J 
and  the  court  granted  a  new  trial,  it   being  fraudulent,  and  it  ^nicfs  all  the 
appearing  one  of  the  members  was  not  there  till  after  the  eleftion,  eicaors  concur 
and  there  was  no  fummons  to  meet  to  do  fuch  a  corporate  a£J:,  '^^'J^  tmi  grant- 
that  the  members  might  come  prepared  (i).     The  meeting  like-  ed  after  a  trial 
wife  was  not  in  the  Moot-ball  but  at  a  tavern,  and  it  was  a  plain  ^cbar. 
furprize,  and  even  all  not  prefent.  S.  c*^"'  *^^  * 

A«  to  the  point  of  its  behig  a  trial  at  bar  the  court  made  no 
difficulty  of  that  fmce  the  cafe  of  Bewdlcy^  and  another  of  Sir 
Jofeph  Tylty  v.  Roberts  in  C*  B.  where  on  a  trial  at  bar  whether  f  c8;  1 
compos  ox  nou  compos  the  jury  found  againft  the  weight  of  the  evi- 
dence, and  there  was  a  new  trial.  The  cafe  in  Stiles  (which  is  ^^j^  ^q^, 
the  firft  new  trial  in  print)  was  after  a  trial  at  bar ;  and  in  die 
cafe  of  an  alderman  of  Derby  he  was  afterwards  oufted  upon  a 
quo  warranto  (2). 

Etper  Raymond  Juflice.     My  Lord  Chief  Jufticc  Holt  ufed  to 
lay,  he  was  of  opinion  that  the  practice  of  granting  new  trials  was 


(l)  Where  the  meeting  is  hold-  method  of  giving    notice   of  an 

en  upon  a  day  no:  directed  by  the  affernbly  to  cleit,    it  cannot  be 

charter,  all  the  members  >^o  are  difpeDfed  with,  nor  cgn  the  elec- 

within  fummons    mull   be    fum-  tton  be  good  without  complying 

moned.  Kynajlcn  v.  Mayor,  bfc.  of  with    it,     unlcfs  all   the   pcrfons 

Sbre^Jhury,  poji  1 158.   and  when  who  have  a  right  to   notice  are 

It    is    either    to    amo've   or  eled  adlually  fura moned,    and   unani- 

notice  of    that    particular   pur-  moufly  agree.      Rex  v.  May,   5 

pofe    (hould  be  given.       Rex  v.  Burr,  2661. 

Mayor  of  Li-i;erp<^,   2  Burr.  723.  (2)    Fide  Rfx   v.    Rteis^    poft, 

Rexs.Mayoryc.o/DoHcaflerjib,  716.       Smith   v.  Patkburft,    pofi. 

738.     And  if  there  is  an   u/ual  1105.  ^^^  the  cafes  there  cited. 

S  f  3 much 
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A  corpontcMT  ^-nmuch  ancicnter  than  the  cafe  in  Stiles  (3)5  fmcc  we  meet  with 
eiidon"mSft^*"  challenges  that  the  party  was  fworn  on  the  former  trial,  and 
prove  receirinf  therefore  ought  not  to  be  a  juror  again. 

the  lacrament  « 

wtUuaa  year.  ^^^  ^^  ^^  ^^  another  of  the  corporators  of  ^Iby  (4),  he  was 

put  to  prove  the  receiving  the  facrament  within  a  year  before 
his  e]e£^ion,  it  being  recent,  and  therefore  the  court  leqmred  it, 
though  no  notice  was  given  him  for  that  purpofe. 

(5)  riiie  the  opinion  of  Lord  ilin£tion  taken  between  that  caie 

Mans/itU  C.  J.  in  Bright  V.  £>wff,  and  Craw/or  J  v.  P^^ju^I^  2  Burr, 

I  Burr,  393.  1 01 3.  FiWi  aifo  Rex  v.  MmuUtf^ 

(4)   TuftOH  V.   Nevinpiriy  2    L4,  C(i*wf,  539. 
Raym,    1 354.     And   iee  cjie  di* 

Wilkinfon  verf.  Myen 
^!hJ'  f  *******  y  N  an  a£tion  of  covenant  on  a  South-fea  contrafl  the  defend* 


I 


sLth^StM  coa*    X  ^"t  pleaded,  that  the  contraft  was  never  duly  regiftered  ac- 
traa.  cording  to  the  late  ad  of  Parliament ;  and  upon  tho  trial  of  that 

SMod^Tia's^C  ^^^^  ^  cafe  was  made  for  the  opinion  of  the  court. 

That  the  contraft:  was  by  indenture  fet  out  {in  Iuk  verba) 
whereby  the  plaintiff  in  confideration  of  1436/.  lo/.  to  be  pud 
by  the  defendant,  doth  covenant  to  transfer  to  him  all  fuch  ftock, 
bonds  and  money,  as  the  South-fea  company  fhall  allow  on  de 
account  of  1277/.  is.  6d.  lottery  annuities  then  lately  fubfcribed 
into  the  (lock  by  and  in  the  name  of  the  plaintiff:  in  Confidera* 
tion  of  which  the  defendant  covenants  to  accept  the  produce  of 
fuch  annuities,  and  to  pay  for  the  fame  1436/.  10/.  at  the 
fame  time :  that  this  contradb  was  entered  in  the  books  of  the 
South-fea  company  in  hcec  verba^  under  which  the  plaintiff  fub- 
fcribed thefe  words.  This  is  for  my  proper  ufe  and  benefit ;  and  then 
Cgned  his  name  Philip  Wilkinfon^ 

That  no  evidence  was  offered  that  the  contrad  was  made  for 
the  ufe  and  benefit  of  any  perfon  befides  the  plaintiflT,  nor  that 
r  c86  1    ^^^  contra£l  was  made  for  the  ufe  and  benefit  of  the  plaintiff 
*•  ^      J    only. 

And  a  verd!£t  was  given  for  the  plaintiff,  fubje£l  to  the  opinion 
of  the  court  upon  this  cafe* 

Strange  pro  quer^.    The  queftion  is,  whether  this  contrad  be 

duly  regiftered,  according  the  dire&ion  of  the  late  tlGl  of  Parlia^ 

ment.     I  fhall  offer  my  reafons  in  fupport  of  this  rcgiftry ;  and 

iiuce  this  is  like  to  be  9  leading  cafe,  and  that  many  thoufands  of 

a  cootradf 
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contrads  arc  to  ftand  or  fall  by  the  event  of  this  qucftion,  I  fliall 
ftate  the  claufe  at  large,  bccaufe  I  apprehend  it  will  be  material. 

The  a£l  of  Parliament  upon  which  this  queftion  arifes  is  the 
only  aft  that  pafled  in  a  fefBon  held  for  that  purpofe  at  the  latter 
end  of  the  fevcnth  year  of  his  Majefty's  reign ;  and  after  feme 
other  provifions  for  rcftoring  the  publick  credit,  which  then 
greatly  fufFcred  by  the  mifmanagemcnt  of  the  Soiith-fea  directors, 
it  comes  to  the  cafe  of  contrafts  between  private  perfons,  and 
takes  notice  of  the  neccflity  there  was,  to  make  fome  regulations 
or  orders  touching  contrafts  for  the  falc  or  purchafe  of  fubfcrip- 
tion  or  (lock,  for  preventing  a  multiplicity  of  vexatious  and 
doubtful  fuits  in  law  or  equity  concerning  the  fame,  and  therefore^ 
it  enafts,  **  That  every  contraft  for  the  fale  or  purchafe  of  fub- 
**  fcriptions  or  (lock,  which  (hall  be  unperformed  and  not  com- 
•*  pounded  before  fuch  a  time,  or  an  abftraft  or  memorial  thereof, 
*<  figned  by  the  party  interefted  therein,  and  who  (hall  be  minded 
*<  to  take  advantage  of  the  fame,  (hall  be  entered  and  regi(tered 
**  in  books,  which  the  refpedive  companies  are  required  to  pre* 
**  pare  for  that  purpofe  :  and  in  default  of  fuch  entry  or  regiller 
**  every  fuch  contraft,  as  to  fo  much  as  (hall  remain  unperformed 
•*  or  not  compounded,  (hall  be  void,"  And  then  it  follows, 
•*  That  fuch  entries  (hall  exprefs  the  names  of  the  parties  or  per- 
**  fons  for  whofe  ufe  or  benefit  fuch  contrafts  were  made." 

Having  ftated  the  claufe,  I  (hall  confiJer  what  was  the  intcn-  . 
tionofthis  aft  of  parliament,  and  whether  our  regiftty  has  ful- 
filled that  intention.  The  intention  of  the  legiflature  is  exprcfled 
in  that  part  of  the  claufe  which  is  introduftive  to  the  cnafting 
part ;  it  was  to  prevent  a  multiplicity  of  vexatious  and  doubtful 
fuits  in  law  or  equity,  by  giving  the  buyer  of  Rock  a  view,  as 
well  of  him  who  has  the  legal  remedy,  as  he  who  has  the  equi- 
table intereft,  thereby  to  eafe  him  of  the  trouble  and  cxpcnce  of 
a  fuit  in  equity  againft  the  vifible  contraftor,  todifcovcr  whether 
the  fale  was  not  fecretly  in  trud  for  another,  againd  whom  per- 
haps the  buyer  might  have  an  equitable  bar  ;  and  therefore  if  it 
is  difclofed  in  the  regiftry,  not  only  where  the  legal  remedy  lies, 
but  alfo  who  has  the  equitable  intereft,  there  is  an  end  of  any  [  587  ] 
trouble  from  vexatious  and  doubtful  fuits  in  law  or  equity  about 
that  matter,  which  was  all  that  was  propofed  or  dcfigncd  by  the 
legiflature. 

In  the  cafe  at  bar,  the  contraft  is  regiflered  ///  ktc  verhn^  and 
by  that  it  appears  the  now  plaintiff  has  a  legal  remedy  (fuch  an 
one  as  he  has  purfued)  by  aftion  of  covenant  againft  the  defend- 
ant. But  fay  they  on  the  other  fide,  that  is  not  enough,  he  may 
only  be  nominal  in  this  affair.  In  anfwer  to  that,  he  has  added 
thcfc  words  that  arc  ftated  in  tlie  cafe,  This  is  fot  my  p9yipcr  ufe 

S  f 4  and 
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fijidhr.eft^  Philip  Wilhinfm.  So  that  he  has  anfwcrcd  the  intent 
oftho  adl  in  hf^tli  rcfpcch;  he  lias  re)[^iilcre<l  the  deed,  whicbi 
jr'u't;*^  liim  \}aq  title  nt  I;i%v,  and  he  has  Ukewife  (liewn  the  cqultabk 

intcrcil  to  be  in  himlcif. 

To  this  it  is  ohicftcd,  that  by  the  words  of  the  a£l  he  isre- 
c^uirtd  to  exprefs  for  whore  ufc  or  benefit  the  contrad  was  tn/uU\ 
mid  that  in  the  prcfcntcafc,  it  is  only  expreflcd  for  whofe  benefit 
the  ccntracb  was  at  the  tine  of  rcgillcring. 

I  would  fubmit  two  things  as  an  anfwcr  to  that  objedioo, 
J.  That  this  is  a  forced  cnnftruftion,  and  carries  the  words  vm 
wW/' f.irthcr  than  is  neceflary  to  anfwcr  the  dcfign  of  the  acL 
And,  7.  That  if  your  Lordftiip  fliould  be  of  opinion  to  conftnx 
it  fo  nicely,  ytt  cur  rcgiflry  will  be  fufEcicnt. 

I .  To  fliew  this  to  be  a  forced  conftruQion,  and  what  there 
h  no  occ.i,fioj!  to  make,  in  order  to  attain  the  end  of  the  legiib- 
ture,  I  would  beg  leave  to  fay,  that  confidcring,  this  ad  is  made 
toreftrain  men  in  fome  d'.-gree  from  the  full  cxercife  of  a  kgil 
remedy  tiiey  lind  before  ;  it  is  to  be  conftrued  in  fuch  a  manner, 
as  will  deprive  the  fubjc<f>  of  ns  little  as  may  be,  and  it  is  not  to 
1.C  extruded  to  any  con!^ruc\ion  beyond  what  will  ftiiftly  an- 
fwcr tlie  view  .  f  the  Parliiiment ;  and  fo  the  court  did  cfren  in- 
timate upon  feveral  mot li>n.s  that  have  been  in  this  court  relatiug 
V^  b.iil  I'.pon  tills  acl  of  l^rllnmcnt,  where  they  kept  ftriclly  todiC 
woivi^  of  the  acl,  without  extcndiug  them  to  funilar  cafes. 

The  exnrefilon  in  the  i^  is  indeed  in  the  prcterperfe£l  trnfc, 
♦r;v;v  /•.  ,  v  •.  hut  I  lliall  fu'>niit  it,  whether  confidering  how  that 
c\p'-5'ir:::i  comrs  to  be  mx.lc  ufe  of,  it  ought  to  be  expounded 
ftriL^Jy  to  mean  the  tiiiie  of  making  the  contract. 

The  ]:^-'in.i:ure  arc  fpcp.l;ing  of  contracts  then  in  being,  and 
f  583  ]  th.er.  forr  ;:  was  natural  to  fp2ak  of  them  as  contracrs  that  ivtrt 
f/.v.''> :  '\\n\  in  thi-;  view  the  exnrefl'ion  will  be  far  (hor:  of  what  it 
v/n-  (1  liDvc  been,  if  tlie  ?x{  haJ  requ/red  the  entry  to  exprefs  the 
nnpics  of  the  panics  f./r  wliol'c  bent  lit  the  CGntr.icls  were  at  the 
time  of  makin;:;  ''V.d  it  may  be  material  to  obfcrve,  that  in 
ar.  '.Ik-.-  p:irt  of  the  ac:  that  phrafe  is  uild,  where  they  arc  provid- 
iu^y  i.  r  tliv'  c.fe  or  a  coiitr.iJt,  when  tlie  felitr  had  not  the  l!ock 
at  tlie  ur.y  of  the  lOiui.id  :  now  if  it  had  l^ccn  intended  to  have 
gone  fo  iV.r  l);ick  in  our  ca(.\  wh.at  rcafon  is  there  why  the  fame 
ex;«reir.e.n  w.-'s  r.iH  nKiHe.  iilc  of?  The  aft  of  Parliament  was 
TH-vtT  intLiuied  a.,  a  fi;.;rc,  to  avoid  all  contracts  that  were  not  rc- 
g^{!.'veil  aect  rdinL^  to  tlie  lli  ij"^efl  letter  of  the  law.  The  only  gc- 
i.(::.l  vivw  (hciicies  wW.n  r^I.  ted  to  particular  pcrfcns)  was  to  fee 
:^  liii!e  inro  tlie  iv.  i-.l-kcr  aiid  extfnfivenefsof  the  ccntrafls,  in  oi^ 
ijwi'  t'j  i^i^r  ly  f.irthcr  rcnicdico  if  there  w.is  occiifion.  lu 
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In  a  common  law  conveyance  the  word procreatis  (which  ftriflly  Ante 41.  n.  (ij. 
fpeaking  fignifies  chiUlren  that  were  born  at  the  time  of  the  feoff- 
ment) has  ncverthelefs  been  conllrued  to  :ake  in  all  the  ifTue,  whe- 
ther bom  before  the  feoffment  or  after ;  and  yet  that  is  an  expref- 
fion  as  ftrongly  refpcfling  a  time  paft  as  the  phrafe  made  ufe  of 
in  this  ftatute ;  and  if  in  that  cafe  it  was  extended  to  a  future  time, 
why  not  as  well  in  our  cafe  ?  cfpccially  when  by  that  conftruc 
tion  the  intent  of  the  legiilature  is  anfwered. 

2.  Admitting  this  aft  does  require  the  entry  to  fhew  for  whofc 
ufe  the  contraft  was  at  the  tinie  of  making ;  even  then  our  re- 
giftry,  if  we  take  it  altogether,  will  be  fufficient.  It  appears 
upon  the  books  of  the  South-fea  company  (where  the  deed  is  en- 
tered in  hac  verba)  that  Mr,  Wilkinfon  was  poffcffed  of  feveral 
lottery  annuities,  which  he  fubfcribed  in  as  his  own,  fold  as  his 
own,  regiilered  that  contrail  as  fuch,  and  which  he  (hews  con- 
tinued to  be  his  own  folc  property  and  intcreft  to  the  time  of  fuch 
regiflry.  Is  there  now  after  all  this  any  room  to  doubt,  whether 
this  contraft  was  made  upon  his  own  account  or  not  ?  If  there 
be  no  room  to  doubt  it,  and  if  it  be  a  matter  naturally  to  be  col- 
lefted  from  this  regiftry  ;  then  it  is  a  regiftry  that  in  the  ftrideft  \ 

acceptation  of  the  words  is  conform  to  the  aft  of  Parliament,  and 
there  is  an  end  of  their  obj  rftion  that  way. 

It  is  ftated  in  the  cafe,  that  no  evidence  was  offered,  to  prove 
that  this  contraft  was  for  the  benefit  of  any  body  but  the  plaintiff: 
what  influence  tliat  will  have  in  thisqueition  1  mud  fubmit;  and 
alfo  another  matter  that  appeared  upon  view  of  the  South-fea 
books,  which  was,  that  hardly  any  of  the  entries  were  even  fo 
ftrong  as  this  figning  by  the  plaintift^  it's  being  for  his  own  proper 
ufe  and  benefit. 

So  that  upon  the  whole  matter  I  muft  fubmit  it,  that  as  by  this 
regiftry  the  defendant  is  fully  apprized  who  he  has  to  deal  with, 
dnd  therefore  has  no  occafion  to  go  into  equity  to  difcover  who 
would  be  intitled  to  the  benefit  of  the  contraft,  fincc  he  fees  at 
one  view  that  both  the  legal  and  equitable  intcreft  are  in  Mr.  Wil-  [  589  ] 
kififon  ;  the  giving  him  all  tiiis  light  is  performing  every  thing  that 
was  required  of  us  by  this  aft  of  Parliament ;  and  thefore  1  hope 
your  Lord ihip  will  be  of  opinion,  our  aftion  of  covenant  wvis 
well  brought,  and  that  the  queftion  which  has  arifen  upon  this 
regiftry  {hall  be  determined  in  favour  of  the  plaintiff. 

Faznherley  contra.  It  muft  be  admitted,  that  this  regiftry  is 
not  according  to  the  words.  They  require  it  to  (liew  for  whofe 
ufe  the  contraft  ivas^  the  regiftry  only  fliews  for  whofc  it  is  at 
the  tim«  of  regiftring. 

And 


589 


Eaftcr  t* crm  10   Geo. 

And  as  it  IS  not  within  the  words,  fo  neither  is  it  within  the 
reafon  and  intent  of  the  a&.  The  preamble  takes  notice  of  the 
great  frauds  and  abufes  that  had  been  committed  by  the  late 
South^ea  dircft'ors,  to  the  prejudice  of  the  publick ;  and  there-, 
fore  being  made  for  the  benefit  of  the  publick,  it  ought  to  be 
carried  as  far  as  may  be.  One  main  end  of  this  a^  was,  to 
difcover  what  contrails  the  dire£lors  were  interefted  in,  that  fo  the 
publick  might  have  the  benefit  of  them ;  and  that  it  ihould  not 
be  in  the  power  of  a  direftor,  to  fct  up  a  nominal  pcrfon,  to 
recover  for  his  private  ufe,  in  order  to  defraud  the  publick  of  fo 
much,  which  was  declared  to  be  forfeited.  But  how  will  that 
end  be  attained  if  this  rcgiftry  fubfifts  ?  Not  at  all.  For  fuppo- 
fing  Mr.  Wilkinfon  to  have  been  at  firft  only  nominal,  and  in 
truft  for  a  dtredor ;  may  not  that  diredor  aflign  over  the  equi- 
table intereft  after  the  contra£t  is  made,  and  then  that  will  be  a 
contradl  for  the  benefit  of  Mr.  Wilkinfon  at  the  time  of  regiftring, 
though  at  tlie  time  of  making  it  was  not.  By  this  means  the  aS 
will  be  eluded,  and  thofe  fraudulent  clandeftine  aflignmcnts  can 
never  be  got  at. 

There  can  be  no  inconvenience  in  keeping  them  (tri£l]y  to  the 
words  of  the  a£b,  for  if  the  tranfadion  be  fair,  then  they  maj 
make  the  regiftry  according  to  the  words  5  but  if  the  faft  will 
not  warrant  it,  I  apprehend  the  Legiflature  never  intended  to  gire 
the  equitable  proprietor  a  power  to  change  hands,  perhaps  to  the 
defrauding  the  pubKck,  or  at  leaft  the  private  contra£lor» 

Mr.  Strange  fays  it  will  be  fufficient,  becaufe  now  it  appean 
both  where  the  legal  and  equitable  intereft  are  \  and  fo  it  docs, 
but  that  is  not  enough,  the  ftatute  intending  to  give  the  bujcr 
an  opportunity  of  knowing  who  had  the  equitable  right  when  die 
contraft  was  made, 

r  rpo  ]  I  n^uft  therefore  infift,  that  if  this  regiftry  ftands,  the  intent 

of  the  ad  is  not  anfwered  \  becaufe  it  is  liable  to  that  objcAion 
that  it  might  at  firft  be  in  truft  for  another,  which  truft  might 
afterwards  be  afligned  or  releafed. 

Chief  Juftice.  This  was  tried  before  me  at  nifi  priusj  and  it 
being  a  cafe  of  very  great  confequcnce,  I  did  not  think  it  proper 
to  determine  it  there,  though  1  muft  own  that  I  was  in  no  great 
doubt  about  it. 

It  IS  certain  that  this  regiftry  is  not  within  the  words  of  the 
a£l,  fince  it  is  not  faid  that  the  contra£t  was  at  firft  made  for  the 
ufe  and  benefit  of  the  plaintiff.  But  though  it  be  not  within  the 
ktter,  yet  I  think  we  are  to  give  this  ad  fuch  a  couftrudion  as 

is 
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is  rcafonablc,  confidcrlng  the  nature  and  circumftanccs  of  the 
cafe,  I  believe  the  Parliament  never  intended  to  avoid  contratls 
upon  fo  great  a  nicety  as  this,  and  therefore  fince  the  plaintifF 
has  (hewn,  that  he  is  the  only  perfon  the  defendant  can  have  to 
do  with,  or  be  called  upon  by,  in  this  matter,  I  am  of  opitiion 
the  regiftry  is  well  enough,  and  the  plaintiff  muft  have  judg« 
snent. 

Powys  Juftice#  I  think  this  is  a  good  regiftry.  There  is  no- 
thing in  the  deed  that  looks  like  any  thing  of  a  truft,  and  we  arc 
not  to  fuppofe  it  one.  Bcfidesj  confidering  the  nature  of  this 
cafe,  it  is  not  probable  that  it  could  be  a  tranfaclion  privately 
for  the  benefit  of  a  direftor,  becaufe  this  is  not  a  money  fubi- 
fcription,  but  a  fubfcription  of  lottery  annuities ;  and  every  body 
knows,  that  though  in  the  cafe  of  the  money  fubfcriptions  they 
made  ufe  of  other  people's  names,  yet  they  were  fond  enough  of 
fubfcribing  annuities  in  their  own  names;  and  the  thing  has 
anfwerrd,  by  the  Parliament's  giving  greater  allowances  to  thofe 
dire£loTs  who  fubfcribed  in  the  moft.  The  words  of  the  a£l  are 
minded  to  take  advantage\  and  ail  they  intended  was  to  fee  what 
bargains  were  infifted  on. 

Foriefcue  Juftice.  The  intent  of  the  a£k  was  to  let  the  buyer 
Icnow,  whether  he  that  fued  him  was  really  intitled  to  the  mo- 
ney ;  you  fhall  rcgifter  your  contra£l,  and  put  your  name  to  it. 
This  is  for  my  proper  ufij  in  a  legal  acceptation,  denotes  it  was 
fo ;  becaufe  being  a  chofe  in  a£lion  it  could  not  be  aihgned.  In 
the  nature  of  the  thing  furely  it  is  well  enough. 

Raymond  Juftice.  This  is  an  a£lion  ex  poftfaBo^  to  lay  a  clog 
upon  a  legal  remedy,  and  therefore  ought  to  have  fuch  a  con- 
ftru£lion  as  the  plaintifF  contends  for.  The  cafe  of  the  directors 
Mras  not  under  confideration  at  the  time  of  pafting  this  a£b,  their 
bufinefs  having  been  fettled  before.  This  deed  imports  it  to  be 
for  the  benefit  of  the  plaintiff,  and  no  proof  is  offered  to  the  con- 
trary ;  we  muft  therefore  take  it  to  be  fo,  and  I  fee  no  inconve* 
oiCQCe  therein.     Per  cur':  Judgment  for  the  plaintiff'. 
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lo  Georgii  Regis.     In  B,  R. 

Sir  John  Pratt,  Knt.  Lord  Chief  Jujlke. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  John  Forteifcue  Aland  Knt.      \yujlices. 

Sir  Robert  Raymond,  Knt.  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Jenny  verf.  Hcrlc. 
Faf.  9  Geo.  rot«  144* 

ERROR  of  a  judgment  in  C.  B.  in  an  a£lion  upoii  the 
cafe,  >^'herein  the  plaintiff  declares,  that  the  defendants, 
particular  fund  according  to  thc  cuftom  of  merchants,  drew  a  bill  of  exchangt 
lichangc^^**"^  upon  J.  P.  whcreby  they  requellcd  him  to  pay  thc  plaintiff 
L.  Rj>m.  1361.  1945  /•  out  of  the  moniei  in  his  the /aid  J.  P.*/  bands  Monging  to  the 
8  Med.  265.  proprietors  of  the  Devonfhire  mines,  being  part  of  the  conftderatim 
•    •  money  for  the  pur  chafe  of  the  manor  g/^Wcft  BucUand.  That  J.  P. 

reful'ed  to  accept  it,  and  the  defendants  as  drawers  are  liable. 
niicre  was  judj^ment  in  C.  B.  for  thc  plaintiff,  but  upon  error  in 
5.  R.  that  judgment  was  reverfcd,  the  whole  court  being  of 
opinion,  that  this  appointment  to  pay  out  of  a  particular  fund, 
which  might  or  might  not  anfwer,  was  not  a  bill  of  exchange, 
and  exaftly  like  tlic  cafe  of  Jocclyn  v.  Laferre  in  B.  R.  Paf, 
10  ^!cd.294.  '  ^''^*  ^^'hich  was  a  bill  drawn  by  an  officer,  upon  his  agent,  ic- 
^i'^.  quelling  him  to  pay  out  of  his  growing  fubflilence ;  which  thc 

court  on  a  fnccial  refolution  dtlivered  by  Parker  C.  J.  held  not 
to  be  a  bill  of  exchange,  bccaufc  in  the  nature  of  tlic  thing  no 
body  would  negotiate  it,  by  rcafon  of  the  uncertainty  of  thc 

fund. 


A  bll!  drawn 
pjyjbld  out 
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fund.  And  it  would  be  of  dangerous  confequence  to  make  tliofc 
orders,  which  a  man  gives  to  his  fteward  or  bailiff,  no  way  con- 
cerning trade,  to  be  bills  of  exchange.  The  judgment  of  C  B. 
was  revcrfed  ( i ). 

(i)   Fide  Dawies  v.  Dclorane^      Bftnhury    v.    Liffit,    pofi.     121 1. 
3  IVilf,  207.      1  BiacL  Ref.j^z.      Hay  dock  v.  Lynch  ^  L/Raym,  1503. 


Crow  verf,  Rogers. 

IN  ajfumfftt  the  plaintiff  declares,  that  whereas  one  John  Hardy  Allranjfrtoth* 
was  indebted  to  the  plaintiff  in  70/.  upon  a  difcourfe  between  confidcratiori 
this  Hardy  and  the  defendant  it  was  agreed,  that  the  defendant  tclion. 
(hould  pay  the  plaintifPs  debt  of  70/.  and  that  Hardy  i\\o\x\^         A^^  ^^    ^  ^ 
make  the  defendant  a  title  to  a  houfe.     Then  he  avers,  that 
Hardy  was  always  ready  to  perform  his  part  of  the  agreement, 
and  that  the  defendant  in  conGderation  thereof  promifod  to  pay 
the  plaintiff. 


'  The  defendant  demurs;  and  it  was  infifled,  that  there  was  no 
confideration  moving  from  the  plaintifi^'  to  fupport  this  proniife : 
and  the  cafe  of  Bourne  v.  Mafon^  i  Vent.  6.  2  Kcb,  457.  527. 
was  cited,  where  A.  being  feverally  indebted  to  B.  and  C  and 
having  a  debt  due  to  him  from  D,  C  in  confideration  that  A. 
would  permit  him  to  fuc  X).  in  his  name  prom i fed  to  pay  B. 
And  it  was  held,  that  this  being  a  matter  of  no  trouble  10  the 
plaintiff,  or  benefit  to  the  defendant,  he  was  a  flranger  to  the 
confederation^  and  could  maintain  no  aft  ion. 

On  the  other  fide  was  cited  the  cafe  of  Dutton  v.  Poclj  i  Vent. 
318.  332.  {a)  where  it  was  held,  that  f^Jfunipftt  lay  for  thedaugh-  (^;  SirT.  Jonci 
ter,  upon  a  promife  by  the  heir  to  pay  her  portion  in  cafe  ihe  '^^  ^*  ^' 
father  would  not  fell  timber;  and  the  caf«  of  i  Roll,  Abr.  32. 
pit  13.  where  goods  were  given  to  A,  on  confideration  to  pay  B. 
20 /•     And  it  was  refolvcd,  B.  might  maintain  an  ajfum^it^ 

The  court  gave  no  opinion.  Adjoumatur.  And  Paf,  \  2  Geo. 
It  was  moved  again,  and  without  much  debate,  the  court  held, 
the  plaintiff  was  a  flrangcr  to  the  confideration,  and  gave  judg- 
ment pro  def\  ( I ) 


(1)  Fide  Bull.  L.  N,  P.  134; 
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Dominus  Rex  verf.  Burridge. 

Cbaiieftglnf  the  T  N  an  information  for  a  mifdcmcanor  there  was  a  rule  for  t 
ji^foJ  d?r!a  1  fpecial  jury  to  be  ftruck  by  tlic  maftcr,  who  was  to  dmfe 
of  huniiicdon  u  forty-cight  out  of  the  freeholders*  book,  out  of  which  each  fide 
acontempt  o^^  ^^^  j^  llfikc  twclvc,  and  the  remaining  twenty-four  were  to  be 
icDsinsche  poiu  returned  for  the  trial  of  the  caufe.  At  the  trial  the  defendant 
Miioc(i).  challenged  the  array  for  want  of  hundredors,  and  the  challei^ 

irMod.°«4S.  ^^'  allowed;  whereupon  the  profecutor  mored  for  an  attacL 
S.C.  cited  And.  ment  againft  the  defendant,  as  being  guilty  of  a  contempt  of  die 
5^*  .     rule;  and  upon  the  motion  it  appeared,  that  the  defenduA 

forma'tiofi  was  '  ^gcnt  in  ilriking  out  his  twelve  had  expunged  all  the  himdxedoa 

agauift  him  at 

SJ^b^  abfc^'^"      The  dcfcndant*s  counfel  Infifted,  it  was  no  contempt,  becanfe 

mTthe  eieai»n*  'hcy  were  not  reftraincd  by  the  rule;  and  mentioned feTe^aIpl^ 

d^y.  cedents,  where  the  rules  have  been  exprefs,  that  the  defendm 

(hould  itrike  out  twelve,  and  not  challenge  the  array  for  want  of 

hundredors.     In  Queen  £//za£^i&'s  time,  Repna  v.  Lord  Hwf 

(tf)Cio.Eliz.     don  (a)  was  fo.     Rex  v.  Kijin^  29  Car.  2.     3  Keh.  340.     Tk 

Moor  5<i— 9.    -^^^orncy  General  moved  to  add  thofe  words,  but  it  was  demei 

Rtx  V.  Sherrard^  I  Geo.  thofe  words  are  added  ex  ajfinfu. 

ReTOkingafub-  Sed  per  curiam.  This  is  a  plain  contempt.  Does  not  he  d^ 
SJiTo^^ich  *"  fca^  the  rule,  by  infilling,  that  the  twenty-four,  who  the  nik 
hat  been  made  a  fays  (hall  be  returned  to  try  the  caufe,  (hall  not  try  it?  Suppofe 
rule  of  court  is  ^  fubmiflion  to  arbitration  be  revoked  (as  by  law  it  may)  after  k 
Soh*pMcuriii|  a  ««  made  a  rule  of  court,  that  is  certainly  a  contempt.  The  fame 
reieai^e  from  the  in  a  releafe  procured  from  the  nominal  plaintiff*  in  eje&nent.  in 
5ff"i2**tjl!a""  Mr.  Gibbon's  cafe  he  pleaded  fuch  a  releafe  puis  darrein  contiiU' 
mem  (2).  ance\  and  Lord  Trevor^  who  tried  the  caufe,  faid  he  was  bottod 

to  allow  tlie  plea,  if  they  infided  upon  it :  but  at  the  fame  tine 
told  them,  he  would  lay  them  by  the  heels  \  upon  which  the  pka 
was  withdrawn.  This  is  not  making  contempts  by  implicatioii} 
but  it  is  the  natural  condrudion  of  the  rule,  without  which  dx 
juftice  intended  by  making  thefe  rules  cannot  be  had.  He  might 
indeed  have  had  a  challenge  to  the  polls,  bectufe  that  would  not 
hinder  the  caufe  from  going  on ;  for  tliey  might  have  had  a  teles. 
If  there  was  a  rule  to  reftrain  the  party  from  takhig  out  ezecu- 
tion,  does  any  body  think  we  would  fufTer  him  to  bring  an  a£Hoa 
of  debt  upon  the  judgment  ?  Per  curiam^  An  attachment  was 
granted. 


(i)  nde  Rex  v.  Johnfitit  pojt.         (2)  lldi  AUore  v.   Goedriiht, 
loco.  pcfi.  899. 
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Burgefs  vcrf.  Brazier. 

E  B  T  on  articles  for  a  horfc  race,  whereby  It  was  agreed  Et  taken  dit- 
to ride  without  whip  or  ftick,  or  other  weapon,  bcfidcs  J»n^«'y  af^«r 
boots  and  fpurs,  and  arers  that  he  rode  Jne  jlagef/o  et  baculo  vcl  uR«ym'.  ,36^, 
aliis  armis.     Nil  debet  pleaded.  8  Mod.  239, 


D 


S.C. 


After  verdict  for  the  plaintiff  it  was  moved  in  arreft  of  jadg- 
ment,  that  the  averment  fhould  have  been  in  the  disjun&ive 
throughout,  whereas  upon  this  declaration  he  might  have  one, 
though  he  had  not  both  \  and  Cro,  EL  348.  1  Leon,  124.  were 
cited* 

Et  per  curiam^  This  would  have  been  ill  upon  a  demurrer  (i)^ 
but  is  well  enough  after  a  verdidl;  The  laft  vel  may  be  taken 
to  disjoin  the  former  et^  and  though  the  conjun£Uve  fenfe  be  the 
moft  obvious,  yet  fince  it  is  capable  of  being  taken  disjundiively» 
it  will  do.  I  Vent.  114.  Salk.  1^0.  i  Alodn  42.  The  jury 
find  that  he  rode  without  whip  and  ftick  or  other  arms, 
which  cannot  be^  true  if  he  had  either.  Tlie  plaintiff*  had 
judgment. 


(1)  This  is  not  ftated  in  the  other  reports  of  this  cafe. 


Between  the  Parifties  of  St.  John  the  Baptift  in  Devifes  and  St* 
James  in  Bifhops  Kenny. 

UP O N  a  fpecial  order,  ftating  that  A.  was  bound  appren*  Apprentice i? 
ticc  to  B.  and  fcrved  five  years  in  the  parilh  gf  St.  John^  ^^^^"^  "^^'^  ^» 
but  had  always  lain  in  the  parilh  of  St.  James  with  his  father,  the  L!Raym.  ij^x. 
fefHons  adjudge  it  a  fettlement  in  St.  Join*s.  Cafe^  of  Son! 

and  Rem.  12c, 

Etper  curiam,  The  order  muft  be  quaflied,  tlie  ferving  with-  rJrt.  321. 
out  lying  makes  no  inhabitation,  which  is  neceflary  to  gain  a  ftt-  P'-  'S^- 
tlement  in  the  cafe  of  an  apprentice :  and  fo  it  was  held  in  the  FoUy^7o/' 
cafe  of  5/.  0/ave  Jewry ^  ante  51.  and  in  the  cafe  of  St.  Mary  tottby  Comi 
Cf/e  Church  v.  Radcliff^  anU  6o.  */«^-  563. 

^  •  [pu  503.  d.  C 


# 
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Oatcs  verf.  Machen. 

Jtl  Nifi  Prius  in  Middlefex  coram  Fortcfcuc  ct  Raymond  Jufiies. 

SW.3.cft7*  YN  an  a£bion  of  cfcape  againft  the  marflial,  it  M'as  alltdged, 
^'^*2be*e^  J.  that  the  prifoncr  was  furrcndered  to  him  at  the  Chief  Juftices 
prifoner  W  Chamber  in  the  parifli  of  St.  Brid/s^  whereas  it  appeared  upon 
iecn  furrender-  ^^  evidence,  that  it  was  in  the  parifh  of  &.  Dunjlan.  Bat  the 
^  is  immate-  j^^jg^^  \^^\^  j^  ^.^11  ciiough,  this  being  debt,  and  the  furrcndcr 
iv.i.  The  de-  thc  onlv  thing  material,  and  that  it  differed  from  the  cafe  of  tief. 
fendantwwin  p^f^^  where  cvcry  part  of  the  declaration  is  defcriptifc.  Andtk 
the  cofts  in       ncxt  day  ^ 

cjcdment,  and 
It  waf  held  good 
nodce  withm 

?M'**lT.7.5f  •'^  GuUdhall  coram  Kmg  C  J.  inter 

ligned  by  ihe  n     •  « 

jeiTor  of  pUin-  Boddy  virf.  Smith. 

tiff. 

laejeamenttheTT^  JECTMENT  for  a  houfe  in  the  parifli  of  S/.  Peter  Xi 
war«  is  material.  JQ^   Warda  dc  Cheapt\  the  defendant  proved  it  M-as  in  WcA 
de  F^rringdcn  irrfra^  and  that  no  part  of  the  parifh  of  St.  FtLT 
was  in  the  ward  of  Ckeape^  and  the  plaintiff  was  nonfuit. 

Dominus  Rex  verf,  Moife. 
Coram  Fortcfcue  et  Raymond  Jttflices. 

Proprietor  of      T  N  D I  CT  RI ENT  againft  thc  defendant  for  tearing  a  note, 

iK>tc  a  uitr.efs     J^   whereby  he  promifed  to  pay  to  A.  fl.  fo  much  money.  A.t^ 

^^arinTit!     ^^''^^  prcduccd  as  a  witncfs,  and  it  was  objccicd,   that  it  was 

f\v*aring  to  fet  up  his  own  demand,  bccaufe   if  thc  dcfcr.dzo: 

was  convicled,  the  court  would  oblige  him  to  give  a  new  note 

But  the  Judges  allowed  her  ( i}. 

(i)  See  R:x  v.  AV«a,  f$fi.  >0-f3- 

Duel  verf.  Harding. 

In  Middlefex  coram  Fortefcuc  et  Raymond  Jujl'ues. 

SciTin?  wimeit  TN  an  aftion  for  beating  his  ferv:int,  per  qucd fer\:itlum  cm]jn^ 
rr!  ^^^rT^r^Lit-        ^^^>'  ^^^^^'^^^^  ^^^  f::rvant  to  bc  a  wiincfi  (i). 


ioj^  hliii. 


(l)  DyyOry  v.  Wefil  rzL-n-,  itx'e     /:?.  944.      CoiJt  v.  //Vlitf«.  .«►?. 
414. 1..JS//42.    But  Lz-xis  V.  F:£,      ; 05 4.  ace 
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Underwood  Merf.  Hewfon.     Ibid. 

THE  defendant  was  uncocking  a  gun,   and  the  plaintiff  ^'^Pff^^^*/** 
(landing  to  fee  it,  it  went  off  and  wounded  him :  and  at  hurt. 
the  trial  it  was  held  that  tlie  plaintiff  might  maintain  trefpafs.  ^^^'  ^  N.  Pi 
Strange  pro  defeudente.  i  •  aS' 

Lady  Coventry  verf.  Lord  Coventry.     In  Cane. 

CJ^HO  MAS  late  Earl  of  Coventry  being  feifed  in  fee  of  feve-  Tenant  for  life, 
-^    ral  manors,  lands  and  hereditaments,  in  fevcral  counties  in  ^*^5*  ^V  ^ 
England^  fome  in  poffeflion,  and  other  part  in  reverfion  cxpeft-  "malndcr^overi 
ant  on  the  death  of  Lord  Deerhurft  his  fX^t^  fon,  and  of  Gilbert y  coirenants  to 
afterwards  Earl  of  Coventry,  his  fecond  fon  (the  plaintiff's  late  ^^^^^^f  i^ 
hufband)  without  iffue  male,  by  his  will  dated  the  ^4th  day  of  confiderauon  of 
March  1698,  gave  feveral  parts  of  his  cftates,  therein  particu-  »  marriage  por- 
larly  mentioned,  to  Elizabeth  his  wife  for  life,  and  after  her  dc-  £*fo're**a'ciS. 
ceafe  to  truftees  and  their  heirs,  to  the  ufe  of  his  firft  and  other  pleat  execu- 
fons  by  his  then  wife  in  tail  male,  remainder  as  to  part  to  the  tion  of  the  power 
ufc  of  his  fon  Gilbert  for  life,  and  his  firft  and  other  fons  in  tail  ^^Ugcfarri- 
xnale,  remainder  to  his  fon  the  Lord  Deerhurft  for  life,  with  like  cies ;  the  re- 
remainders  to  his  firft  and  other  fons  in  tail  male,  remainder  to  ^^^f^^'^^ 
his  uncle  Pranc'u  Coventry  for  life,  with  like  remainder  to  his  firft  ^fca  it* 
and  other  fons,  remainder  to  his  coufin  the  defendant  William  Held  aifo  that 
thcprefent  Earl  of  Cwr/i/ry  for  life,  and  to  his  firft  and  other  ^  "aS^Io'^*'' 
fons,  with  other  remainders  over.     And  as  to  the  other  parts  of  equity  to  have 
his  eftate  fo  devifed  to  his  wife  for  her  life,  to  the  ufe  of  his  fon  «*»«  !*"<*»  «*- 
the  Lord  Deerhurjl  for  life,  with  remainder  to  his  firft- and  other  the'^rfonar^ 
fons  in  tail,  with  like  remainders  to  Earl  Gilbert^  Francis  Coven-  aflets  of  the  <»• 
/ry,  and  the  now  Earl,  for  their  lives,  and  their  fons  in  tail  male,  V"c"^°'i^r-n 
with  remainders  over,  remainder  to  his  own  right  heirs.  Rep.  21*. 

Abr.  Ca.  £q. 

He  alfo  dcvlfed  to  his  faid  truftees  and  their  heirs  divers  other  348 
manors  and  eftates,  which  he  had  in  poffeffion  and  reverfion,  to  Rep.  ofCjum 
the  ufes  following,    viz.    As  to   JPoolftonj  Sintfield,    Edgnvare^  Eq.  160. 
Griffe,  Cottony  and  Woolvey,  to  the  ufe  of  his  firft  and  other  fons  ^.i^ch^^lij. 
by  his  then  wife  in  tail  male,  remainder  to  his  fon  the  Lord   2£q.  Ca.  Ab.  * 
Deerhurji  for  life,  with  remainder  to  his  firft  and  other  fons  in  87.  pi.  9-  ^^o* 
tail  male,  with  remainder  as  to  Woolftonj  Sintfield,  and  Bearly,  to  ^^^  in  Eq**.^'^' 
the  ufe  of  Gilbert  Coventry  for  life,  with  remainders  to  his  firft  laft  cafe.    S.  C. 
and  other  fons  in  tail  male,  with  remainders  as  to  the  faid  ma- 
nors, and  alfo  as  concerning  the  faid  manors  of  Edgware,  Griffe^ 
and  Woolvey,  to  the  ufe  of  Francis  Coventry  for  life,  remainder 
to  his  firft  and  other  fons  in  tail  male,  with  remainder  to  the 
defendant  the  prefcnt  Earl  of  Coventry  for  life,  and  to  his  firft 

Vql.  L  Tt  and 
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and  other  fons  in  tall  male,  with  remainders  orer,  remainder  to 
his  own  right  heirs :  and  as  to  hit)  manors  of  Nurth  Littletan^ 
South  Littleton^  Offenham^  Berlitigham  and  Dejtford^  other  parts 
thereof  in  poflbflion,  to  the  ufe  of  the  Lord  Deerhurft  for  Hfc, 
with  remainder  to  his  firft  and  other  fons  in  tail  nulc,  remain 
der  to  the  ufe  of  his  fon  Gilbert^  and  his  fons  in  tail  male,  re- 
mainder to  the  fir(t  and  other  fons  of  the  (aid  Earl  Tb^mas  bj 
his  then  wife,  remainder  to  the  ufe  of  the  faid  Francis  for  life, 
and  his  fons  in  tall  male,  remainder  to  the  defendant,  the  pre- 
fent  Earl,  for  life,  and  his  fons  in  tail  male,  with  federal  remain- 
ders over,  with  remainder  to  his  own  right  heirs  :  in  which  will 
it  is  provided,  **  That  it  (hould  be  lawful  for  any  perfon  or  per- 
^  fons  who  fliould  at  any  time  then  after  by  virtue  of  the  faid 
''  will,  or  any  codicil  or  codicils  to  be  added  thereto,  be  feifed 
*^  of  any  of  the  teflator's  manors  or  lordihips,  lands,  tenements 
**  or  hereditaments,  by  any  writing  or  writings  under  his  ai 
^*  their  hands  and  feals  to  limit  and  appoint  any  fuch  manors  oi 
^<  lordihips  (except  Great  and  Littie  Milton^  and  all  fuch  otha 
<<  manors  where  there  are  any  copyhold  eftates)  and  any  of  die 
<<  faid  mefluages,  lands  and  tenements  or  hereditamentf,  not  a* 
•*  cecding  the  yearly  value  of  500A  to  any  wife  or  wives  fud 
*^  perfon  or  perfons  fliould  have  or  happen  to  marry,  for  her  or 
**  their  refpc£Hve  life  or  lives,  for  her  or  their  jointure  or  join. 
<*  turcs,  fo  as  fuch  perfon  or  perfons  (hail  have  with  fuch  wife 
<'  or  wives  upon  fuch  marriage  a  portion  equivalent  for  fuch  a 
*'  jointure :"  and  after  making  other  provifions  in  his  faid  will| 
the  teflator  appointed  his  wife  executrix,  and  died  without  ifliie 
by  her  ;  who  afterwards  married  Tkornds  Savage^  Efq;  and  is  ftiU 
living.  Tkotnas  Lord  Dterhurjl  died  in  the  life-time  of  his  fip 
ther,  leaving  an  infant  fon,  afterwards  Earl  of  Cffffenirj^  who 
died  without  ilTue,  and  the  title  defcendcd  to  Gilberi^  the  & 
cond  {bn» 

•^fafm^  arti-  *Upon  a  treaty  of  marriage  between  Earl  Gilbtrt  and  the  plain- 
c\^*>l^Qijume  tiff  his  fecond  wife,  articles  of  agreement  dated  the  a3d  of  Jum 
*^'^*  171s*  were  made  between  Earl  Gilbert  of  the  firft  part,  the  de- 

fendant Sir  Stren/bam  Majlers^  and  the  plaintiff  his  onlj 
dafughter,  of  the  fecond  part,  and  the  defendants  Mr,  Leigh  and 
Mr.  IVlUiams  of  the  tliird  part,  whereby  in  confideration  oi  fud 
marriage f  and  of  10,000/.  marriage  portion  paid  down  bv  Sii 
Strenjhizm  Majlcrs  to  the  faid  Earl  Gilbert^  he  the  faid  Earl  Gil- 
hert  for  himfelfi  his  heirs,  executors  and  adminiftrators,  did  ca« 
venanti  promife  and  agree,  to  and  with  the  faid  Sir  Ztrenjbam 
Majhrsy  his  heirs,  executors  and  adminiftrators,  and  to  and 
with  every  of  them  by  the  faid  articles  in  manner  and  form  fol- 
lowing, (that  is  to  fay)  that  he  the  faid  GUbert  Earl  of  Coventry^ 
or  his  heirs,  (hould  and  would,  at  any  time  after  the  fclemniza- 

ticn 
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tlon  of  the  faid  intended  marriage,  at  the  requeft  of  the  faid  Sif 
Strenfbam  MaJlerSy  his  heirs,  executors,  or  adminiftrators,  but 
at  the  proper  cofts  and  charges  in  the  law  of  the  faid  Gilbert 
Earl  of  Coventry ^  his  executors  or  adminiftrators,  according  to 
the  power  given  to  him  the  faid  Earl  of  Covenuy  for  that  pur* 
pofe,  in  and  by  the  lall  will  and  toftament  of  the  Right  Honour-* 
able  Thomas  the  late  Earl  of  C:vi'Jry  deccafed,  father  of  the  faid 
Giibcrt  Earl  of  Coveiiiryy  bearing  date  on  or  about  the  24th  day 
of  Alarchy  in  the  ye^ir  of  our  Lord  1698,  or  otherwife  by  good 
and  futficietit  conveyances  and  aflurances  in  the  law,  well  and 
fufficicntiy  convev,  fctde,  limit  and  appoint,  or  caufe  or  procure 
to  be  conveyed,  fettled,  limited  or  appointed,  manors,  mefluages^ 
lands,  tenements,  ai.cl  hereditaments,  of  the  full  and  clear  value 
of  500/.  per  atm.  unto  or  ypon  the  faid  Anne  Mijlersy  for  and 
during  her  natural  life  for  her  jointure,  to  commence  and  take 
cffeft  in  pofleffion  immediately  from  and  after  the  death  of  the 
faid  Gilbert  Earl  of  Coventry^  in  cafe  the  faid  Anne  Mailers  (hall 
him  furvive,  as  by  the  faid  Sir  Strenjham  Majfcrs^  his  heirs,  ex- 
ecutors, or  adminiftrators,  or  by  his  furveyor,  or  any  of  their 
counfel  learned  in  the  law,  ftiall  be  reafonably  deyifed,  advifed 
or  required :  and  alfo  that  his  heirs,  executors,  or  adminiftrators, 
ihould,  after  his  death,  pay  her  during  her  life  250/.  per  ann.  as 
an  addition  to  her  jointure,  half  yearly,  free  from  tax(^s. 

And  it  was  further  agreed  that  Earl  Gilbert  (hould  depofit 
5000/.  part  of  the  1 0,000 /•  in  the  Bank  of  England^  or  inveft  it* 
in  Exchequer  notes  carrying  intereft,  and  depofit  them  in  a  box 
or  trunk  to  be  locked  up  with  three  locks,  upon  truft  that  the  ' 

defendants  Leigh  and  Williams  fliould  Jay  out  the  5000/.  in  the 
purchafe  of  lands,  and  fettle  them  to  the  ufe  of  the  Earl  for  life, 
with  remainder  to  truftees  to  preferve  contingent  remainders^ 
and  after  his  death  to  the  ufe  of  the  plaintiff  for  life,  to  be  with 
the  manors  and  lands  of  ^00  L  per  ann.  aforefaid,  and  the  faid 
annuity  of  240  /.  per  ahn.  in  full  for  her  jointure  aad  in  bar  of 
dower  j  with  other  limitations  to  the  ufe  of  the  children  of  that 
marriage ;  and  in  default  of  fuch  ifTue  to  the  ufe  of  the  faid  Earl 
Gilbert,  his  heirs  and  afligns,  as  therein  is  mentioned,  with  a 
power  in  the  truftees,  until  a  purchafe,  to  put  out  ^c  jOooL  at 
intereft,  to  be  applied  as  therein  dhc€ttd» 

The  marriage  took  cflFeft,  and  the  i  o,o«o  /.  marriage  portion 
was  paid,  and  5000  /.  part  thereof,  was  invefted  in  bank  bills, 
and  afterwards  lent  on  a  mortgage  that  liad  been  made  of  part 
of  the  family  eftatc,  purfuant  to  faid  articles.  And  Earl  Gilbert 
foon  after  his  marriage  gave  dire£lions  to  his  ftcward,  to  find  out 
proper  lands  for  a  jointure,  and  the  fteward  according  to  order* 
pcrufcd  the  family  fettlement,  and  could  firjd  no  other  cltatc 
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than  the  manor  of  Woolvey^  which  was  free  from  inGumbrances 
and  which  was  within  the  Earl's  power  to  fettle ;  and  the  fak 
manor  being  of  little  more  than  the  yearly  value  of  400/.  th 
Earl  paid  off  a  1200/.  mortgage  on  lands  in  Woolfion^  and  agrco 
to  make  up  the  500/.  per  annum  out  of  thofe  lands  ;  and  accord 
ingly,  at  the  rcqueft  of  Sir  Strenjham  Mafters^  caufed  a  fcttk 
ment  by  way  of  leafe  and  relcafe  die  5  th  and  6th  of  July  1711 
to  be  prepared,  which  was  agreed  to  by  all  parties,  and  approta 
of  by  Sir  Strenjham^  and  aftually  ingroffed ;  wherein,  after  it 
cital  of  Earl  Gilberts  power  by  the  faid  will,  and  of  the  articles 
the  faid  Earl  Gilbert  is  therein  mentioned  to  limit  and  confin 
unto  Sir  Strenjham  Majiers  and  Mr.  Leigh^  their  heirs  and  afligm 
the  faid  manor  of  Woolvey  and  feveral  lands  in  Woolfton  tfaerca 
particularly  mentioned,  of  the  value  of  500/.  per  annum.  And 
the  Earl  often  exprefled  his  intention^  to  execute  the  faid  lettk- 
ment ;  but  by  his  fudden  illnefs,  whereof  Jie  died,  and  the  ab- 
fence  of  the  fteward,  in  whofe  .cuftody  the  intended  fettlemait 
was  at  that  time,  and  many  other  unforefeen  accidents,  fet  fonk 
in  the  pleadings,  the  fame  was  not  executed  before  his  deatL 

Earl  Gilbert  died  without  iffue  male,  leaving  by  Dor^hj  Us 
firft  wife  the  Lady  Anne^  now  the  wife  of  Sir  William  CartVi 
his  only  daughter  and  heir.  But  before  his  death  made  his  ht 
will  and  teftament  in  writing,  dated  a7th  of  Offoter  17 19,  and 
thereby  {inter  alia)  gave  the  plaintiff  (befidcs  what  was  agreed  10 
be  fettled  on  her  by  the  marriage  articles)  3000/.  and  ferenl 
fpeciiick  legacies,  and  made  his  faid  daughter  the  Lady  Jam 
Carenv  fole  executrix,  who  hath  fince  proved  his  will,  and  ukai 
upon  her  the  execution  thereof. 

Francis  Coventry  alfo  died  without  iffue  male.     So  that  upon 
the  death  of  Earl  Gilbert^  the  defendant  William   (the  prefcnt) 
Earl  of  Coventry  became  feifed  of  divers  manors  and  eftates  undo 
and  by  virtue  of  the  limitations  in  the  faid  will,  fubjed^  not  only 
to  the  5000/.  mortgage,  but  as  the  plaintiff  infifts,  to  the  500A 
annum  agreed  to  be  limited  to  the  plaintiff  for  her  jointure :  adi 
the  plaintiff's  bill  is,  to  compel  the  truftecs  in  the  mortgage  to 
call  in  the  5000  /•  in  order  to  lay  it  out  in  a  purchafe,  and  to 
compel  Sir  William  Carenv  and  his  ladv  to  give  a  real  fccurity  fer 
the  250  /.  per  annum ^  and   to  pay  the  3000  /.    legacy.     And 
againft  the  Earl  of  Qn*entryf  that  (he  may  hold  and  enjoy  the 
land  contained  in  the  fettlement  intended  to  be  executed,  for  her 
life  ;  but  in  cafe  the  indenture  fo  ingroffed  (hould  proved  defec- 
tive, and  not  amount  in  equity  to  a  fufficient  appointment  pur- 
funrt  to  the  power,  then  that  ihe  may  have  a  fausfa£lion  out  of 
the  Earl's  real  and  perfonal  eftate. 
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On  the  hearing  of  this  caufc  the  i8th  of  April  1721.  fcvcral 
tafes  being  then  cited,  the  court  was  pleafed  to  refer  it  to  Mr. 
Conway^  one  of  the  Mafters>  to  take  account  of  the  real  and  pcr- 
fonal  ailets  of  Earl  Gilbert  come  to  the  hands  of  any  of  the  parties, 
who  were  to  be  examined  on  interrogatories,  and  the  Matter  was 
alfo  to  take  an  account  of  the  debts  of  Earl  Gilbert  unfatisfied  at 
his  death,  and  alfo  of  his  legacies,  and  to  ftate  the  real  and  per- 
fonal  aflets,  and  any  other  matter  he  fhould  find  difficult,  fpecially 
to  the  court :  and  when  the  Mailer  fhould  have  made  his  report, 
this  caufe  was  to  come  on  again  to  be  heard  thereupon  ;  and  alfo 
as  to  the  500/.  per  annum  claimed  by  the  plaintiff  upon  the  mar- 
riage articles*  At  which  time  the  court  (being  before  attended 
widi  the  cafes  then  cited  J  would  defire  the  afliftance  of  fome  of 
the  Lords  the  Judges  and  the  Mailer  of  the  Rolls :  and  all  fur- 
ther diredions  were  refcrved  until  the  caufc  fhould  come  to  be 
heard  on  the  Mafter*s  report. 

The  Mafter  made  his  report,  and  thereby  certified,  that  the 
teal  and  perfonal  afTets  of  the  faid  Earl  Gilbert  amount  to  13,467  /• 
o  /•  9  //.  over  and  befides  the  1 200  /.  and  interefl  due  on  the  faid 
moxtgzgt  of  Woolfton^  and  that  there  was  379a/.  9/.  7^.  paid 
and  to  be  paid  by  the  faid  Sir  William  Care^v^  in  difchargc  of 
debts,  legacies  and  funeral  charges,  befides  what  is  due  to  the 
plaintiff,  as  in  the  report  is  mentioned:  and  the  plaintiff's 
demands  out  of  the  faid  13,467/.  o/,  9^.  are  as  follows,  viz. 
250.  /  annuity  clear  of  taxes  -,  jewels,  furniture,  and  other  fpcci- 
fick  legacies,  amounting  to.  1448/.  !/•  7  rf.  halfpenny  j  and  the 
demand  of  500  /.  per  annum  now  in  queflion,  with  the  arrears 
hereof  from  Earl  Gilberfs  death,  being  four  years  and  upwards. 

In  this  cafe  it  was  argued  for  the  defendant,  that  here  was  no 
execution  of  the  power  limited  in  Earl  Tbcmas^s  will,  becaufe 
the  covenant  with  Sir  Strenjbam  Majlers  was,  that  Earl  Gilbert^ 
or  his  heirs,  fliould  and  would,  at  the  proper  cofts  and  charges 
of  the  faid  Earl,  his  executors  or  adminillrators,  according  to 
the  power  in  the  will  of  Earl  Thomas^  or  other  wife  by  good  and 
fufficient  conveyances  in  the  law,  fufliciently  convey  lands  to  the 
value  of  500  /.  per  annum  :  and  that  therefore  they  could  not 
come  into  a  court  of  equity  for  a  fpecifick  performance,  becaufe 
they  were'not  fpecially  mentioned  in  the  covenant  to  be  fct  forth  as 
a  jointure  5  and  that  the  covenant  was  to  be  interpreted  as  a  per- 
fonal covenant,  becaufe  it  was  made  with  Majlers^  his  heirs,  exe- 
cutors and  adminiftrators,  either  to  fettle  in  purfuance  of  the 
power,  or  otherwife ;  fo  that  Earl  GUbert  had  his  eleftion,  to  fa- 
tisfy  the  covenant,  either  by  fettling  the  lands  under  the  power  by 
appointment,  or  by  limiting  any  other  lands  to  the  fame  purpofes ; 
and  according  to  the  circumitances  of  this  cafe  be  could  not  be 
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(aid  to  have  made  hU  ele£lion,  becaufe  from  1715  fo  17  ij^ 
there  was  nothing  done,  nor  any  requeft  bj  Sir  Siren/tarn^  u 
fettle  any  particular  lands  in  purfuance  of  the  power.  And  thougl 
about  Jitly  1719,  a  draft  was  prepared  and  ingrofled^  yet  tha 
eontinued  to  lie  by  till  OSlober  1719.  and  was  never  executed: 
and  he  had  therefore  an  animus  deliberandi  continuing,  and  ha( 
not  taken  hold  of  the  power,  by  aj^pointing  the  lands  of  Woolvt^ 
and  Wooljlon  in  performance  of  the  covenant,  fince  the  inde& 
turcs  were  only  ingroiTed,  and  never  executed.  And  in  all  con- 
veyances of  this  nature  the  animus  deiiberandi  muft  be  fuppofedu 
continue,  till  tlie  a£t  be  compleatly  executed.  And  the  powei 
Ame  458.  not  being  executed,  this  was  compared  to  the  cafe  of  Lanpn  t. 
Williams^  where  tenant  in  tail  for  valuable  confideration  cofe< 
nants  to  fell  the  eftate-tail  and  dies  ;  a  court  of  equity  would  ihk 
compel  him  to  execute  fuch  conveyancci  though  there  had  been  i 
decree  againft  the  tenant  in  tail  to  levy  a  fine  and  fuffer  a  recove< 
ry :  and  therefore  it  Was  uigcd,  tliat  fince  the  remainder  was 
vefted  before  the  legal  eftate  was  executed  by  Eatl  Gilbert^  dx 
court  would  net  compel  the  remainder-man  in  this  cafe  to  exe- 
cute conveyances  in  purfuance  of  this  covenant. 

And  here  they  quoted  tliofc  cafes  of  law,  which  fay  that  pov* 
fcrs,  which  go  in  derogation  of  remainders  veiled,  are  to  be  takes 
ftri£lly  \  becaufe  it  was  looked  upon  as  dangerous  for  a  court  of 
equity  to  overthrow  by  their  decrees  the  iaterells  that  were  ori- 
ginally vefted  in  the  parties  by  legal  conveyances ;  and  the  tadier 
in  this  cafe,  becaufe  there  was  a  perfonal  and  feme  real  c(Ute  to 
fatisfy  the  covenant :  and  this  covenant  is  to  be  confidered  as  a 
debt  due  from  Earl  Gilbert  on  receiving  his  marriage  fortune }  and 
wherever  there  is  a  debt,  the  perfonal  eftate  (hall  go  in  exone- 
ration of  tlie  real,  which  is  to  fuppott  the  honour  and  dignitf 
of  the  family.  And  it  was  furtlier  urged,  tliat  the  heir  being 
exprcfsly  hound  in  the  covenant,  tlic  eftate  dcfceridcd  10  die 
heir  {houid  be  lirft  liable. 

But  it  was  anfwcred  and  refolved  by  thfe  court  ( r ),  that  after 
the  ftatute  of  27  Hen,  8.  c.  10.  for  transferring  of  ufcs  into  pof- 
feflion,  the  courts  of  common  law  held,  that  powers  in  dcrc^ 
tion  of  cftates  executed  were  to  be  taken  ftriftly  j  and  therefore 
if  not  purfued,  they  would  not  impeach  or  deftroy  an*  eftate  al- 
ircady  executed  by  Icppal  conveyances.  But  in  the  courts  of  equity 
they  foon  found  tliat  the  conftruflion  was  too  artificial,  and  not 
according  to  natural  equity  5  and   therefore  they  conftrued  thcfc 


(i)  The  Lord  Chancellor  Macclesfitldt  Matter  of  the  Rolls,  and 
Barons  Gilbert  and  Fr/ir. 
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powers  zt  a  refenration  of  fo  much  of  the  ancient  dmiinion  of 
the  eftate,  to  be  under  ^he  controul  of  the  tenant  for  life.  Et  cu- 
Jus  tfl  dare  illius  efi  difponere ;  and  as  often  as  any  fuch  dominion 
18  referved,  the  tenant  for  life  may  contrad  about  it ;  and  where 
9  marriage  contra£t  is  made,  as  this  was,  in  contemplation  of  the 
execution  of  fuch  a  power,  it  was  a  real  lien  upon  the  eftate  ; 
for  both  the  marriage  was  had,  and  the  marriage  portion  paid,  in 
contemplation  that  the  charge  fhould  be  laiid  on  the  eftate  in  pur* 
fuance  of  tlie  power.  And  therefore  a  court  of  equity  may  de- 
cree it  againft  the  remainder-man,  becaufe  he  claims  under  the 
devife  of  Karl  Thotnasy  whofe  intention  was,  that  fuch  a  charge 
(hould  be  induced  on  the  land  ;  and  the  prefent  Earl  taking  the 
eftate  under  the  will,  tdkt^  it  fub  onere  :  fo  that  a  court  of  equity 
may  decree  the  charge  to  be  made  good  by  the  remainder-man, 
becaufe  it  is  decreeing  a  charge  in  purfuance  of  the  intent  of  the 
teftator.  And  equity  in  this  cafe  was  obliged  to  make  fuch  de- 
cree, becaufe  the  firft  providon  was  made  both  for  the  honour 
and  advantage  of  the  family  ;  fince  they  could  not  have  married 
according  to  their  quaUty,  without  having  a  power  to  make  fuch 
a  jointure  \  and  the  prefent  Earl  takes  the  benefit  of  fuch  power, 
by  having  fuch  a  dominion  over  the  eftate  for  his  own  advantage, 
and  therefore  he  is  obliged  in  confcience  to  difcharge  the  intention 
of  the  teftator  in  behalf  of  Earl  Gilbert.  And  this  is  not  like  a 
cafe  of  tenant  in  tail,  for  when  fuch  tenant  fells,  and  dies  before 
cutting  off  the  entail,  equity  cannot  relieve  \  becaufe  the  ftatutc 
de  donis  binds  a  court  of  equity,  as  it  does  the  courts  of  law :  but 
if  the  vendee  avoids  the  ftatute  by  a  recovery,  the  courts  of  equity  Vide  snte  45! 
have  never  prohibited  fuch  a  fictitious  fuit  to  overthrow  the  title 
of  the  heir  in  taih  Nay  farther,  it  there  was  a  truft  in  tail,  and 
the  ccfttii  que  trujl  ftiould  covenant  to  convey  for  valuable  cond- 
deration,  there  the  court  of  equity  would  oblige  the  heir  in  tail  to 
convey ;  becaufe  this  is  a  creature  of  equity,  and  out  of  the  fta- 
tutc. And  wherever  an  agreement  is  made,  and  money  paid : 
equity  does  not  confider  the  JForm  of  the  conveyance,  but  takes  it 
as  if  it  were  adually  executed  in  the  bcft  manner  that  could  be 
contrived  at  law  \  for  the  fubftantial  part  of  the  agreement  is  the 
price,  and  for  that  the  right  is  transferred^  and  what  ought  to  be 
done  is  looked  upon  as  done%  And  therefore  if  a  man  article  fot 
the  purchafe  of  land,  and  fells  all  his  eftate,  it  would  pafs  the 
lands  in  the  articles.  And  this  diftin£lion  was  taken,  that  if  it  had 
been  a  mere  voluntary  conveyance,  tlie  animus  deliberandi  ftiould 
have  continued  till  the  conveyance  was  executed ;  but  here  being 
a  contract  to  fettle  in  purfuance  of  that  power  -,  when  an  eftate  is 
afterwards  fef  out,  it  fiiall  be  prefumed  to  be  an  execution  of  that 
contrad,  *which  in  confcience  he  was  obliged  to  perform  \  efpe« 
cially  in  a  cafe  fo  circumftanced,  fince  nodiing  can  be  objeded  to 
the  value  of  die  lands  :  and  in  diis  cafe  what  the  perfons  con- 
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tra£king  liad  in  contemplation  was  an  eftate  execated  in  porfih 
of  the  power  :  and  the  words  or  othemmfey  tic.  are  to  be  lookd 
upon  as  auxiliary,  and  to  aid  the  eftate  to  be  conveyed ;  fo  that 
if  the  Earl  had  fettled,  or  purchafed  other  lands  in  order  to  be 
fettled,  according  to  the  contrad,  he  might  have  exonerated  die 
lands  fubjeded  to  the  power  by  Earl  Tb9mai%  will;  and  fincedie 
real  eftate  now  in  queftion  was  mortgaged,  it  was  necefiary  the  co- 
venant (hould  be  large  enough  to  bring  in  all  the  real  and  perfaul 
eftate  oiM^xXG'ilhert  in  aid  of  the  fettled  eftate,  in  cafe  of  deficienqr. 
And  therefore  the  covenant  is  not  to  be  conftrued  on  the  one 
hand  fo  ftri£lly,  as  to  fubje£l  the  heir  in  the  firft  place,  nor  fo 
generally  as  if  the  word  heir  was  only  matter  of  form,  and  merdy 
the  word  of  the  conveyancer  \  but  the  intention  was,  that  he  at 
his  ele£lion  ftioulJ  have  a  power  out  of  any  other  eftate  to  latisff 
the  covenant,  and  after  his  death,  in  cafe  the  land  contained  in 
the  power  ftiould  be  deficient,  that  all  other  his  eftate  ftiould  be 
fubjed  thereto ;  hut  fince  Earl  Gilhttt  did  not  fettle  any  otber 
eflate,  as  he  might  have  done  to  difcharge  the  contradl  \  it  re- 
mains as  a  real  lien  on  the  fetded  eftate  in  the  firft  place  to  bind 
the  fame,  as  what  the  party  had  in  contemplation  to  bind  by  die 
contract.  And  this  is  not  like  the  cafes  where  equity  decrees 
that  the  perfonal  eftate  (hall  go  in  exoneration  of  the  real;  for  die 
reafon  of  that  is,  that  the  perfonal  eftate  is  the  natural  fund  ibr 
the  payment  of  debts  and  legacies,  and  therefore  as  far  as  that  is 
not  fpecifically  dcvifed,  it  ftiall  exonerate :  but  the  articles  of  Eaii 
Gilbert  muft  not  be  confidered  as  a  debt,  but  as  a  conveyance  of 
fo  much  of  the  eftate,  over  which  he  had  a  power,  becaufebis 
primary  intention  was  to  convey :  and  if  it  be  confidered  in  thij 
light,  there  can  be  no  application  of  the  perfonal  eftate,  fince 
tliere  is  no  debt  of  which  the  real  eftate  was  to  be  exonerated  (2;: 
and  that  this  was  the  conftrudion  of  powers  in  equity,  the  fol- 
lowing cafes  were  quoted,  Dr.  Garth  v.  Ltdj  Beauft-j^  by  Lord 
{a>i  1  Eq.  Ca.  SomerSn  Pafch,  1695  (/i).  Henry  Beaufry  fettles  lands  to  the  ufc  of 
G^b.^Eq/klp.  l^i^^fclf  for  *ifc»  ^^*<^"  '«*s  to  part  to  his  wife  for  life  for  her  join- 
164.  '  '  tare,  then  to  the  ifTue  male  of  his  own  body,  with  fevcral  re- 
mainders over;  with  a  provifo,  that  if  he  fhould  have  any  younger 
children,  it  fliould  be  lawful  for  him,  by  deed  or  will,  executed 
in  the  prefence  of  two  or  more  witneftes,  to  limit  and  appoint  any 


(2)  When  the  ^rr/&wfl/ eftate  is  auxiliary  in  the  event  of  a  defi* 

to  be  confidered  as  ?he  principal  ciency  in  ther<-a/.  yide  Fretmany, 

fund,  and  applied  in  exoneration  Edvxtrds^  a  P.  if^ms.  435.   £Wt« 

of  the  leaL    fiae  Hs<weli  v,  Price^  v.  E'velyut  i^.  66^.  aod  the  note 

1  P.  IVms,  291.  snd  Mr.  Cour's  by    the    fame    judicious    editor, 

note  ib.  294.     When  it  (ball  not,  where   all   the   aothoriries  upca 

but  is  to  be  confidered  merely  as  thefe  points  arc  coUcacd. 

cf 
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l>f  the  faid  lands  (except  thofe  in  jointure)  to  fuch  perfons  and 
'forfuch  cftatesas  he  (hould  think  fit,  for  raifing  500/.  a-piece 
for  fuch  younger  children,  to  be  paid  at  fuch  times,  and  in  fuch 
manner,  as  by  fuch  deed  or  will  (hould  be  declared  or  covenanted, 
Henry  died,  leaving  fcveral  younger  children,  but  did  not  make 
any  appointment.  Decreed  this  was  a  charge  upon  the  land,  and 
bound  tlie  iffue  in  tail,  and  ordered  the  500  /.  a-picce  to  be  raifed 
for  the  younger  children. 

Accordingly  the  covenant  in  this  cafe  was  looked  on  as  an  exe»     [  604  j 
cution  of  the  appointment  in  purfuance  of  the  power. 

Lady  Clifford  v.  Lord  Burlington^  by  Lord  Keeper  Wright^  in  a  Vera.  379. 
the  TetnpU'Hall.     Lord  Clifford  had  power  to  fettle  a  jointure  l^^""  Ab.  345. 
not  exceeding  1200/.  per  annum.     On  his  marriage  with  the  Giib.Rep.  in 
plaintiff,  he  covenants  to  fettle  on  her  1000/.  per  annum  :  he  B^.  167.S.C. 
fends  to  his  (leward  for  a  particular  of  lands  of  that   value,  and 
fettles  according  to  that  particular.     After  his  death  it  appeared 
that  the  lands  fo  fettled  were  but  800  /.  per  annum  :  the  bill  was 
againft  the  remainder-man,  to  have  thefe  lands  made  looo/.  per 
annum  \  and  decreed  againft  the  remainder-man. 

Parker  v.  Parker ^  15th  Ju/w  1714.     Mr.  Parker  had  a  power  Cilb.  Rep.  Z9. 
to  raife  7000/.  for  younger  children,  by  deed  or  will  executed  *^** 
in  the  prefence  of  three  witnefles.     Afterwards  by  will  executed 
in  the  prefence  of  two  witnciies   he   charged  the  premifTes  with 
8000  /•  for  his  younger  children.     Decreed  good  for  7000  /• 

Holingjbead  \.  Holingjhcad  {a\  14  June  1708,  before   Lord  ^^^  ,^"J^- **^ 
Cowper.     A  man  devifes  his  tiiatc  to  A,  for  life,  with  feveral  re- 
mainders over,  with  a  pow. :  to  the  perfon  in  pofleffion  to  limit 
any  part  of  thcpremifllrs  for  a  jointure,  not  exceeding  one  moiety: 
the  firft  (icvifec  for  life,  whilft   an   infanr,  marries  the  plaintiff,  He«rUy,CrttBm 
and  v/ith  his  mouier  enters  into   articles  to  fettle  lands  of  100  /.  ^*"*»  3  ^l* 
per  annum  on  the  plaintiff  for  her  jointure  ;  but  in  the  articles  no  q/ 
notice  was  taken  of  the  power.     Before  any  jointure  made  pur-  Rep.  i  Ve». 
fuant  to  the  power   the  tenant  for  life  dies :  the  bill  was  againft  *^** 
the  remainder -man,  to  have  the  jointure  made  good.     Decreed 
accordingly. 

Alford  y.   Alford^  at  the  Rolls ^  5    December   1 709.     Gregory  GUb.  Rep.  E^. 
Alford  tenant  for  life,  remainder  to  his  firft  and  other  fons   in  '67. 
tail,  remainder  to  Francis  for  Hfcj  to  his  firft  and  other  fons  in  \^^*^^  ^^^ 
tail,  remainder  to  the  defendant,  with  a  power  for  Francis  (after 
tlie  death  of  Gregory  without  iffue)  to  make  a  jointure :  Frar.cis 
marries  in  the  life -time  of  Gregoryy  and  before  marriage  covenants 
to  make  si  jointure  on  the  plaintiff,  and  to  execute  tliis  power 

when 
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when  he  fliould  come  into  pofleflion.  Gregory  dies  w'lthout  iflud 
male,  and  Francis  furvives  him,  but  dies  without  making  a  join- 
ture or  executing  tliis  power :  bill  again  (I  the  remainder-man,  ta 
have  a  jointure  made,  becaufe  Francis  furviving  Gregory  might 
have  executed  this  power,  and  had  covenanted  fo  to  do.  Decreed 
accordingly. 

f  6c?  1  So  in  the  principal  cafe  It  was  decreed,  that  the  plaintiff  ihould 

hold  and  enjoy  the  lands  of  Woolvey  and  Woolfton^  according  to 
the  articles,  and  the  deeds  of  j  and  6  July  1719-  And  tliat  the 
plaintiiT,  and  the  defendant  tlie  heir,  and  the  Lord  Coventry^ 
ihould  have  their  cods  out  of  the  perfonal  eflate,  becaufe  Earl 
Gilbert  ought  to  have  fettled  it  during  his  life,  and  the  prefent 
Earl  had  only  by  his  anfwer  laid  his  cafe  before  the  court,  and 
Iiad  not  joined  in  the  examination  of  witneffes,  but  the  plaindff 
had  examined  to  prove  the  allegations  of  the  bill  (3). 


(3)   Th^  decree  as  cxtra6led  " 

from  the  Kegifter  book,  lib.  A.  ** 

1723.   fol.    i:;i.     In   Mr.   Cox^%  ** 

cd.  of  P.  H^ms.  2  vol.  235.  de-  " 

clares,  "  that  although  the  faid  ** 

**  Gilbert  Earl    of    Co-vrnfry   was  ** 

«*  but    tenant    for    life    of   the  *' 

•*  eftate,  yet  by  the  faid  will  of  *• 

•'   Tlxmas   ]*;srl   of  Cnfenfry,  his  ** 

"  father,  he  had  a  power  to  fet-  *• 

"  tie  an  ellate  for  life,    of  the  ** 

*'  yearly  value  of  500/.  on  fuch  *' 

•*  wife  as  (hould  bring  a  portion  " 

**  equivalent  to  fuch  fcttiement,  ** 

*'  and  the  piaintiffhaving  brought  " 

*'  fuch   portion,    is  a   purchafer  *• 

*'  for  a  valuable   confideration,  *' 

**  and   by   virtue  of  the  power  *' 

*'  which  the  laid  Earl  Gilbert  had  *' 

"  on   the  cHate,  the  articles  ex-  ** 

'*  ecuted  by  him  on  his  marriage  ** 

"  with  the  plaintiff,  are  a  lien  *• 

'*  thereon.     And  the  court  fur-  ** 

«*  ther   dei-lared,    that    the    faid  '« 

*'  deeds  of  5   ^'   6  JJj   1719,  " 

•  *'  having  been  prepared  and  en-  " 

'*  grortl-d  by  iht  dlreclioni  of  tlie  '* 


faid  Earl  Gilbert,  the  fame 
ought  to  be  taken  to  be  a 
fpecification  of  the  lands  to 
be  fetiled  on  the  plaintiff*,  aod 
the  lands  therein  mentioned 
ought  to  be  bound  thereby, 
and  by  the  marriage  articles, 
although  the  faid  deeds  of 
fettlement  were  not  afkuallf 
(igned  and  fealed  by  the  faid 
Earl  Gilbert^  and  doth  there- 
fore  order  that  the  faid  Earl 
do  deliver  to  the  plaintiff  the 
poiFeflion  of  the  lands  com* 
prifed  in  the  deeds  of  appoint- 
ment of  5  &  6  of  yuh  I719» 
and  that  the  plaintiff  do  hold 
and  enjoy  the  fame  during  her 
life  againfl  the  faid  defendant 
the  Earl  of  Cojtntry^  tod 
the  other  defendants,  Jhomm 
Gwenhy^  and  H^ry  Cn^ntiy, 
and  all  claiming  under  the^f 
and  that  the  defendan:,  the 
Earl  of  CovfHtty^  do  account 
for  the  rents  and  profits  from 
the  death  of  Eirl  Gilbert,  'jfc,*^ 
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Sir  John  Pratt,  Knt.  Lord  Chief  Juftice. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  John  Fortefcue  Aland,  Knt.    Kjufticeu 

Sir  Robert  Raymond,  Knt.  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Weargy    Knt.  Solicitor  General. 


Cooper  verf.  Ginger. 

Tit  £  phintiflT recovered  judgment  in  C.  B.  againft  two de-  WfaerethejuJgA 
fcndants,  and  a  writ  of  error  is  brought,  alleging  it  to  be  a"t  it  againft 
md grave  dampnufH  oi  ontovXyy  without  taking  any  notice  of  the  crror!i72iart- 
other :  and  Reeve  moved  to   qualh  it,  which  was  done  without  "««  of  one  onlf 
much  argument,  upon  the  authority  of  a  like  cafe,  Mich.  6  Geo.  J^c^J^'Sl- 
in  B.  R.  Brewery.  Turner ^  ante  233*  1403.    '^^"^ 

Cofts  on  qiM(l|4 

Then  the  defendant  in  error  moved  for  cofts,  and  upon  confi-  n^'^^l^^'' 
deration  the  court  were  of  opinion  he  was  intitled  to  them,  the  given  in  all  cafes* 
aft  for  the  amendment  of  the  law  (a)  not  being  confined  to  the  *^****g^°|'  ^ 
cafe  of  a  variance  from  the  record,  (which  this  is  not)  but  hav-  (J)  'Jsc^'^  Annt 
ing  general  words,  other  defe^^  to  take  in  this  cafe  ( i).  c.  16.  f.  »j. 


(I)  Katclije  V.  Bmton^  Anon.  133.  S.  P. 

Thctt 
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Then  the  plaintiff  in  error  brought  another  writ  of  error  ( 
vobis }  and  Reeve  moved  to  quaOi  chat  alfO}  as  not  lying  in  tlus 
court}  becaufe  the  firft  writ  of  error  being  qusiflied»  the  recoil 
is  not  removed.  He  argued,  that  if  the  record  had  been  <nce 
well  removed,  and  the  writ  had  abated  by  matter  dehors^  as  death; 

(  607  ]  in  that  cafe  a  writ  of  error  coram  vobis  will  lie :  but  this  he  £ud 
was  never  a  good  writ  of  error,  and  the  fault  appeared  upon  die 
face  of  the  record ;    fo  that  it  is  no  more,  dian  if  an  entire 

I  ftranger,  making  a  true  defcription  of  the  record,  had  brought 

the  writ  of  error,  which  no  body  can  pretend  would  be  a  reoaovsl 
of  the  record* 

Ifawrkof  er.  Serjeant  Comyns  contra  infided,  that  the  record  was  well  I^ 
tar  be  sttaAed  movcd,  though  by  a  miftake  in  not  joining  the  other  defendun 
fi»it'than  rari-  ^^^7  could  uot  procccd  to  revcrfc  the  judgment ;  and  therefore  to 
ance,  trror  rsr*  fct  that  matter  right,  they  had  brought  a  "writ  of  error  in  the 
SlliuLa^J  name  of  both.  2  Mod.  1 2^.  i  Roll.  Abr.  753,  929.  I  fii 
*^*      104,   139.     Dyer^S^.b.Telv.  29  6. 

Chief  Juftice.  If  the  record  was  ever  well  removed,  this  writ 
of  error  coram  vobis  is  the  only  one  which  could  be  had*  I 
fhould  think,  befides  a  true  defcription,  that  the  writ  (hould  be 
brought  by  one  who  can  entitle  us  to  examine  the  record,  and  it 
is  admitted,  that  one  defendant  alone  cannot.  I  can  fee  no  lea- 
fon  to  conftrue  this  a  removal  of  the  record  ;  fmce  if  it  be  a  I^ 
moval,  it  is  a  removal  to  no  purpofe.     Powys  Juftice  accord. 

Forte/cue  Juftice.    I  am  very  doubtful  in  this  cafe.     A  writrf 
error  has  in  its  nature  two  things,  a  certiorari  to  remove  the  re- 
cord, and  a  commifTion  to  examine  it ;  and  that  is  the  reafon  why 
it  was  never  amendable  at  common   law,  becaufe    no  court  vu 
ever  allowed  to  amend  their  own  commiilion.     The  certiorari  part 
of  the  writ  is  good,  if  the  record  be  rightly   dcfcribcd,  as  thii 
was;  and  therefore  I  fee  no  inconvenience  in  conftruingit  are- 
U.]laya.  ju   moval  of  the  record.     I  remember  a  cafe  of  IVaiter  v.  Stshem 
rwh    M  ^  r  ^^^^  court,  which  was  an  a£tion  againft  fiye  defendants  ;  and  00c 
^    '  *  'being  dead,  the  other  four,  without  taking  any  notice  of  that, 
bring  a  writ  of  error ;  and  it  was  quafhed  for  the   fame  reafon  as 
we  quafhed  the  firft  writ  of  error  in  this  cafe.     The  plaintiff  in 
error  there  brought  a  writ  of  error  «r/7fw  %^//,  and  the  caufc  was 
determined  upon  that,  without  any  objection  to  the  propriety  of 
the  writ.  , 

Raymond  Juftice,  I  remember  that  cafe,  and  it  was  fo.  As  tt 
this  cafe  I  fliould  think,  that  when  a  writ  of  error  goes  to  remore 

{i)  Viae  J^atclife  V.  Burton^  Ann.  135.  Larpcbe  v.  H'affifffw^h^ 
a  Ttjw  Rf;>.  737, 

arc- 
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a  record  for  a  particular  purpofe,  and  by  fome  defcGt  In  that  writ 
the  purpofe  for  which  it  ifTued  cannot  be  obtained,  the  record 
fhould  be  taken  to  be  in  the  fame  condition  as  if  no  writ  of  error 
had  been  brought.  If  one  defendant  only  can  remove  the  record^ 
I  do  not  fee  why  a  mere  ftranger  may  not. 

Adjoumatur.  And  Trin.  1 1  Geoi  without  much  debate  they 
declared,  that  the  writ  of  error  coram  vobis  did  lie. 

Dominus  Rex  verf.  Thced.  ^   .       r  ^qJ  ^ 

CONVICTION  for  ob(lru£ting  an  excife  officer  in  coming  CoDYifUoa  yn- 
to  weigh  candles :  and  it  was  objected,  that  by  8  Ann.  c.  fumed  rigbc  a 
9.  the  officer  has  power  to  enter  by  day  or  night,  and  if  by  night,  ^^|^!I^^"* 
uien  in  the  prefence  of  a  conftable,  and  here  it  is  not  faid  whe-  %.Q.U  &ay«. 
ther  it  was  by  day  or  night ;  it  might  be  by  night  without  a  con-  i  JJ^  .  ^^ 
fiable,  and  then  it  was  lawful  for  5ie  defendant  to  obftrud.  »Mod,3i9.6,a 

Sedper  curiam^  That  (hould  have  been  fliewn  by  the  defend- 
ant, and  then  he  would  not  have  been  convi(Sed.  It  is  enough 
that  this  convidion  does  not  appear  to  be  wrong :  we  will  pre- 
fume  the  entry  to  have  been  in  the  day,  elfe  it  would  have  been 
faid  in  no8e  ejufdem  diet.     The  convi£tion  was  confirmed  (i). 

(1)  Qjutre,  Whether  this  con-  Lord   Marujuld  C.  J.   in  Rex  v. 

vidion  was  properly  removed ,  or  IVhitbread^  Doug.  3  ed.  548.  and 

whether  the  right  to  grant  a  cer-  Rtx  v.   F.  Abbots  notls,  aud  Rtx 

dorari  is  not  taken  away  by  6  Geo,  v.  B^ffy  5  Term  Rep.  25 1. 
I  •  ehaf,  2 1  •     Fide  the  opinion  of 

RavenhiPs  Cafe. 

TH  E  court  granted  a  mandamus  to  fwear  him  in  ale-tafter  MaaJamh 
of  Honiton.     It  appeared  to  be  a  previous  requifite  to  his 
being  chofen  port-reeve,  who  is  the  returning  officer  for  menxbers 
of  Parliament. 

Dominus  Rex  verf.  Roberts. 

CONVICTION  for  profane  fwearing  quaflied,  being  ^r^  Pro«eiing« 
titit  facramentum  in  the  preterperfea  tenfe  ( i ).     It  was  held  J|f„"ft  bTitdiT* 
good  in  fubftance,  being  for  fwearing  150  oaths  ///  his  verbis^  v/-  prcfent  tcnfc. 

S.  C.  L.  Raym. 

1376. 
(i)  But  fee  Rexs.  Hall,  1  Term     better  than  if  it  had  been  in  the 
Bjtp>  32b      Where  the  information     prefent. 
Jbelng  in  the  paft  tenfe,  was  held 

dilicet 
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6&7W.  3*      delicei  by  G.  and  curfing   150  curfes  in  bis  verUs,  viddket^Q, 


c.  IX. 


d&mnyouf  without  repeating  each  150  times.  (2) 


(2)  See  19  Gto.  2.  e,  21.  which  gives  a  fummary  fbmi. 


Between  the  Fariihes  of  Afhbrittlc  and  Wylcy. 

Lofii  poOemon  T  7  P  O  ^  a  fpecial  order  of  felliDns  the  cafe  appeared  to  be, 
it  a  ffulemenc  yj  that  thirty  years  fince,  Himpljry  Card  built  a  cottage  upoa 
<a**«^«"  the  wafte  in  Jr/<y  belon;{ing  ro  the  Earl  of  Pembreke^  and  lifcd 
Ca.  of  Sttt.  and  ^^  ^^  ^^^  his  death,  abouc  three  years  fince,  whetf  it  defcended 
Hem.  p.  116.  to  his  daughter  Elizabeth^  t^en  married  to  John  Dr.rhj\  iaH 
l^'**^*^^' they  entered  and  enjoyed  it  three  quarters  of  a  year,  andthca 
9^0.115.  S.C.  fold  the  poflcffion  of  it  to  John  Wyvei^  who  his  enjoyed  it  ero 
^n<l»  5-  fincc  without  any  moleftatio  j    from  the   Ic^d  ;  but    no  oripiiul 

lee  it  Vin.  g^^^^t  appe:jrs.  And  whchcr  ye/>/j  Darby  .lad  his  family  arc  fc:«« 
jAbr.  171.  n.      tied  iii  ffyley^  where  they  lived  thiee  quarters  of    a  year  in  the 

cortigc  m  "'ghtof  his  wife,  or  in  AJbbri!:Ui  which  w:-- the  place 
r  609  ]    of  his  lall  r'-U-errvMt  before  the  marriage,  was  the  quetlion  :  sni 

by  the  order  of  wo  juftices,  and  the  order  of  felHons,  it  is  ai« 

judged  to  be  a  fettlement  in  WyUy. 

Et  per  curianiy  The  order   muft  hr  confirmed  ;  he  ?*ved  forty 
days  in  the  c^.pacity  of  .1  r'^rfon  irremrv  cable,  and  'hat  is  a  fc^k* 
^rhvty.    Sec    mcnt  of  itfelt.     Here  li;    been  ni;  ciijoyment  for  ♦  thirty  yean, 
08*  n*^to2d  ^d  ^^^"^"^f  ^^-  which  time   the  lord  u<\   :  claimed  any  thing.    The 
*  lent  th.it  rnnbe  made  of  it  is  a  tin    >>y  diflcifin,  and  a  defcentis 
cait.     This  man  had  undoul  tecMv  a  lide  againft  all  the  world  bet 
the  lo.d,  and  oven  apjainll  lum  ii  may  be  doubtful,   after  fo  long 
a  poffclTion.    la  cjecimenr  he  mipht  c*-Lhcr  make  or  defend  a  titte 
by  twenty   year:  poflefTion.     Therefore  in    diis   cafe  there  is  no 
colour  to  •3'!ienT\ine  againft  his  ri^ht,  wlien  rhc  lord    does  not 
thii^k  fit  to  im.    ach  it;  though  if  h-  did,  it  would   never  be  al- 
lowed, to  determine  tlie  tide  upon  an  order  of  removal,  but  apoa 
an  ejectment  only. 


(i^    So  the  adhere  poflTeflioa  though   it   is  not  altogether  d- 

for  20  years,  thou  ;ri  obtained  by  verfc.     Rix  v.  Garway,  ib.  632. 

fraud,    gains  a  lett't  aent.     Rrx  Fuh  alfo  Rtx  v.  Brumg'snm,  z  B«-f 

V.  BiU^ft,  Burr*  S.  C.  631.     Or  bj  Con/h  (^n*  pi*  567. 
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Elliot  verj.  Cowpcr. 

TH  E  phintifF  declares,  that  the  defendant  fecit  quandam  F§cit  wsttmj^ 
notam  infcriptis  per  qtiam  protniftt  folvcre.     And  exception  qi^^mpmu/tfiU 
was  taken,  that  here  is  no  figning  by  the  defendant,  as  the  ftatute  ^2^^^^^^  * 
requires  ;  and  the  cafc  of  Baylor  v.    Dobbins^  ante  399,  had  the  L.  Riiym.i37^ 
words  manu  fua  fcripfiti  which  was  the  ground  of  the  judgment  |  ^^'  3<^7* 
in  that  cafe.     But  in   the  principal  cafe  the    court  held  it  well  p^j  12  Ce9. 
enough,  for  unlefs  it  was  figncd  or  wrote  by  him,  it  could  not  be  BfyctM.Fi^^ 
fuch  a  note  whereby  the  defendant  prpmifed  to  pay.     Judgment  JJ*,!  o„'^*^emM^ 
for  the  plaintiff.  rer. 

£1  (kine  ▼.  Mur^ 
jvf^  L.  Raym.  1542.  S.p.  on  error  afUr  judgment  by  dsfault.  Vide  j^tkinfm  v.  Coatjvfortb^  0914 
^12.  %kkere  indcntura  fuSa  inter  A.  tt  B,  wa^  held  to  import  a  fealiftf  by  both. 


Cafe  of  the  Commif&oners  of  Sewers  for  Yorkflilre. 

TH  E  court  held,  that  a  certiorari  to  bring  up  an  order  made  CtrtUran^mhetq 
by  the  commiffioners,  for  the  removal  of  their  own  clerk.  Fort? 374/^' 
was  of  common  right,  and  pot  difcretionary,  as  in  the  cafe  of  8  Mod.  33?. 
other  orders,  where  great  ingonvenienci^s  may  follow  by  inunda-  ^'  ^' 
lions  in  the  mean  time. 


Dominus  Rex  ver/p  Simpfon. 

ji/fAND  A MUS  to  the  archdeacon  of  CcIcheJIer^  to  fwear  Swearing  a 
•^*^  Rodney  Fafu'xnto  the  office  of  churchwarden.     He  returns,  oS-i'JJli^e-* 
that  before  the  coming  of  the  writ  he  received  an  inhibition  from  rial  aft. 
the  bifliop  of  London^  with  a  fignification  that  he  had  taken  upon  Thj  court  can* 
himfelf  to  aa  in  the  premiffes.  T^lt^^oT" 

what  diocefs  a 

Etper  curiam^  The  return  is  ill.     It  does  not  appear  that  the  P^icuiar  town 
town  of  Cclckejler  is  within  the  diocefe  of  the   biiliop  who  inhi-  5.  c.  l.  Raym. 
bits:  beGdes,  the  archdeacon  is  but  a  miniderial  officer,*  and  is  1^79- 
obliged  to  do  the  att,  whether  it  be  of  any  validity  or  not  ( i ).     A  ^^^^'-^l^^^^^^ 
peremptory  tnandiwius  was  granted,  38,.  412.  s.  c. 

Lord  Raymond 
4oe|  not  meniion  this  part  of  the  objcftion  to  the  return.     But  fee  3  Burr.  Rep.  X4?o.  no:e  to  2d  cJ, 

._ L  *«'*o  J 

(j)  Fi.U  Rrxv.  frarJ,  fojl.  895. 


6io 
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Townfend  verf.  Duppa,  &  al\ 


Atiwniey  cinnot  A  Jf  a£tion  of  trover  was  laid  in  WwrceJlerP3ire\  and  W%!Ut 
^SKJ^m  xV  ^ovc*  ^^  change  the  vniue  to  Middle/ex^  becaufe  the  aakm 
tiJreUaiiother  againft  feme  of  the  defendants  was  as  they  were  commiilionen  of 
4eftn4ant  join-  bankruptcy,  and  they  had  privilege  as  being  barrifters  or  attor- 
nies.  But  the  court  refufed  it,  faying  tl)e  privilege  could  not 
take  phce  where  they  are  joined  in  an  adion  with  unprivil^ 
perfons. 


€A(I). 


(l)  a  Roll,  Ahr.  274.  Broad- 
luaiti  V.  Blackeriy,  12  Mod.  163. 
Pratt  V.  Saltf  H.  8  Ge^^  2.  cited 


4  Bac,  Ahr.  213. 
K.  B.  77. 


Tidd's  Frtc. 


doe  ddeadant 
over-throws  the 
^ftion  after 
Judgment  f» 
deliolt  againft 
the  other*  it 
ihall  be  ftayed  as 
to  both. 

S.  C.  L.  Raym. 
I37». 

8Mod.ai7.S.C. 
morp  AilJ. 


Briggs  virf^  Greinfeild  and  Benger. 

TRESPASS  againft  two  defendants ;  one  fufiers  judg- 
ment to  go  bv  default,  and  the  other  pleads  a  diftrefs  for 
rent,  and  a  licence  trom  the  plaintiff  to  fell  the  goods^  upon  whidx 
ifiiie  was  joined,  and  a  verdi£t  for  the  defendant. 

Serjeant  Eyre  moved  to  (lay  the  judgment  againft  the  odi^r 
defendant,  fmce  upon  the  whole  record  it  appears  the  plaintiff 
hasnocaufe  of  a^ion.  1  Ittfl^  135.  ^«  Bcdk.  23.  Cro^Jac* 
134.     I  Lev.  63* 

Et per  curiam^  Judgment  was  arrefted  as  to  both  ( i ). 


(i)  If  aflumpilt  is  brought 
againd  two,  and  one  lets  jodg* 
ment  go  by  default,  and  the  other 
pleads  to  iflne,  and  has  a  ver- 
dlA  upon  the  merits,  the  plain- 


tiff (hall  be  barred  as  to  the  other. 
But  it  is  otherwife  in  torts.  Per 
Buller  J.  Anm.  Sittings  at  G.  HtM^ 
Trin,  26  Geo,  3.  MSS.  But  Am. 
SM,  23.  cited ytf^tf  feems  coatra. 


The  tenant  it 
not  eftopped  by 
^efcribing  lands 
incheleafe  (i)« 
S.  C.  3  Danv. 

a?*.?.  13- 
SMod.  311. 
S«C«  more  full* 


Skipwith  ver/»  Green. 

IN  covenant  the  plaintiff'  declares,  that  whereas  he  had  de- 
mifed  to  the  defendant  a  houfe  and  fevcral  parcels   of  landf 
which  are  particularly  defcribed,  fome  to  be  arable^  fome  meadow, 


(i)  ndc  Doe  V.  Burt,  i  Term  Rep.  701. 


and 
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'and  fome  pafture,  and  efpecialljf  two  kneadows  called  Lawf% 
meadows,  the  defendant  covenanted  to  pay  5/*^  acre  foreyeiy 
acre  of  meadow  which  he  (hould  plough  up  during  the  leafe,  and 
afligns  the  breach  in  ploughing  up  Lainis  meadow,  isfc.  Th^ 
defendant  pleads,  that  for  fixty  years  pad  Laine*%  meadow  has 
been  arable  land,  and  by  times  ploughed  up  and  fowed^  as  the 
tenants  thereof  thought  proper }  and  traverfeSy  that  at  the  time 
of  making  the  leafe  it  was  meadow  ground,  as  is  fuppofed  in  the 
declaration. 

To  this  the  plaintiff  demurs  \  and  it  was  objeAed  by  Reeve^      [  61 2  ] 
that  the  leafe  being  by  indenture  the  defendant  was  eftopped,  to 
lay  that  what  is  called  meadow  in  the  leafe  is  of  any  other  nature  j 
and  that  tliough  they  had   not  replied  the  edoppel,  it  was  the 
lame  tiling  now  it  came  befpre  the  court  upon  a  ciemurrer.  And 
lie  cited  Pa/^  4  jfnn.  K<mp  v.  Gooday^  where  in  debt  for  rent  the  i^*^  V^' 
defendant  was  eftopped  from  faying  the  phintiff  mi  bahuit  in  tene-         *^^'  *^' 
gruntis,  it  appearing  that  the  leafe  was  by  indenture  (a).     And 
the  fame  was  ruled  this  term  in  the  cafe  of  Browne  Vt  Hardm 
mfick. 

Sed per  curiam^  The  indenture  is  to  be  condrued  according  to 
the  intent  of  the  parties,  and  here  the  intention  was  only  to  co- 
venant againft  the  ploughing  up  real  meadow.  Every  body  knows 
that  in  deeds  of  this  nature  the  parcels  are  very  oftien  taken  from 
former  deeds,  without  regard  to  every  alteration  of  the  nature  of 
the  land :  and  it  would  be  the  hardeft  ca(e  in  the  world,  that  if 
this  land  has  been  arable  at  one  time,  and  laid  down  at  another, 
that  the  tenant  (hould  be  concluded  by  calling  it  by  either  of  thofc 
defcriptions.  This  is  not  the  eflence  of  a  deed,  as  what  is  ftrucl^ 
at  by  nil  habuit  in  tenementis.  It  would  be  carrying  of  eftoppels 
ioo  far,  fhould  wc  extend  them  to  this  cafe :  therefore  we  are  all 
cf  opinion,  the  defendant  had  a  right  to  try  the  fa^,  whether  it 
was  ancient  meadow  or  not«  The  corifequence  of  which  is,  that 
the  plea  is  good,  and  the  defendant  mud  have  judgments 


{Z)  Palmer  v.  Ekim^  fofi.  BlS. 

Welder  verf.  Buckland, 

^CIRE  Facias  againft  pledget  In  replev«a,  fetting  out  a  Judg* 
*^  ment  for  the  avowant  in  C  B*  prou$  prr  reeordum  ibidem  jam  g^^ 
refidens  :  quod  quidem  reeordum  coram  nobis  certis  de  caujis  venire  judgmeAC  in 

V*  o*  ptoot  pa 
fieCMiUiin  Ibiacm  j«m  reiUeJUt  quod  qoldim  ttcflfiBQi  foam  Aolib  fertit  ^e  capfii  vcnirf  £nuawj> 
4c*  Ul  00  ijpecui  demurrer.    I  Mod.  3 1  s*  S-  Cf 
.    VojL.  L  U  U  ^ecimus. 
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feeimusy  wKeve  the  judgment  was  afSrmed.  The  defendant  de- 
murred, and  (hewed  for  caufc,  that  it  was  incongruous  totif 
that  the  record  remains  in  C.  B.  and  at  the  fame  time  was  I^ 
moved  to  B.  R.  bj  writ  of  error. 

Serjeant  Brantbwayte  would  have  had  it  reje£led  as  an  llnD^ 
ceflary  averment,  and  then  it  would  (land  with  only  a  right  I^ 
ference  to  the  record  remaining  in  J3.  J2. 

Sedper  curiam^  You  cannot  fay  but  it  is  informal,  and  thatii 
enough  upon  a  fpecial  demurrer.  The  defendant  muft  have  jtulg* 
ment. 

[  612  ]  Dominus  Rex  verf.  Chandler* 

Inaiament.  ¥NDICTMENT  for  fecretinga  woman  big  with  an  lUcgio- 
I'^es.^'^^"*'  1  mate  child,  fo  that  (he  could  not  be  had  to  give  evidcace 
S  Mod.  336.  about  the  father.  The  defendant  demurred.  Ei  per  cumm^ 
•  ^,%^*^'  I*  Judgment  for  the  defendant,  for  it  cannot  be  illegitimate  bcfoe 
5-  p  •  •  s.  a  {^^  ^  iitetz  being  always  a  poffibility  that  it  may  be  bom  in  lavM 
wedlock. 

Eaft-India  Company  verf.  Glover. 

Eadem  verf.  Lutman  et  al\ 

Suffering  jodg-  ^1  ^  H  E  plaintiffs  declared  upon  a  falc  of  coffee  at  fo  much/r 

STf'uirif  In  ^aa-     -*     hundred,  which  the  defendant  was  to  take  away  by  fuchs 

nsimon.ofthe     time,  or  anfwer  in  damages.    There  was  judgment  by  default, 

contra^ declared  and  on  executing  a  writ  of  inquiry  before  Chief  Juftice  PrattiSi 

*"*  Guildhallt  he  rcfufed  to  let  the  defendant  in  to  give  evidence  rf 

fraud  on  the  fide  of  the  plaintiffs  at  the  fale,  becaufe  he  faid  dc 

defendant  had  admitted  the  contra£t  to  be  as  the  plaintiff  had  d^ 

clared,  by  fuffering  judgment  by  default,  inftead  of  pleading  m 

affum^tt\  and   now   they  were  only  upon  the  quantum  of  da* 

mages. 

The  Dutch  Weft-India    Company  again/l  Jacob  Senior  Hea* 
t  riques  van  Mofes.     In  C.  B. 

Dutch  iVtft  jn^  ^^  N  E  borrowed  money  of  the  Dutch  WeJt^India  companr, 
Z'^lr!^  yJ  ^*^»c'^  he  by  articles  covenanted  to  pay  in  B^nk at  Amfiif- 
Fnrl.iffj  which  dam.     The  Dutch  JVeJl-hidia  company  fued  thofe  articles  here  io 

WIS  borrowed  at 

jSmftcrdti'Kf  and  when  it  was  payable  In  Bank  there.  And  have  jodgment.  Though  no  certain  nmft 
wjs  glyen  i!.>  m  by  die  Siatti^  they  may  i^aia  oae  by  repuucioa  from  tkclr  bufiocfs,  by  whkh  tkx 
B>4y  i'uc.     S.  C.  L.  i^ayai.  153%. 

Englatd^ 


Michaelmas  Term  ii  Geo.  6ift 

MfiglatjJt  and  called  thcmfelvcs  Gtneralis  focietas  Belgira  priviUm 
^ata  ad  Indos  Occld^ntales  negotiandum^  and  laid  the  articles  to  be 
made  Tit  Atn/lerdam  in  Holland^  viz.  aptsd  Londm  in  farocbiafanBf 
Ataria  de  arcubus  in  nvarda  de  Cheap, 

Upon  the  trial  it  appeared,  the  money  was  borrowed  at  Am^' 
Jterdam  in  Holland^  and  by  the  covenant  was  to  be  paid  iq  Bank 
there :  and  that  this  company  had  never  fued  by  this  naite  be« 
fore,  or  ever  had  any  particular  name  eivcn  then\  by  any  a*ft  of. 
the  States  ;  but  upon  the  difTolution  of  an  old  Wejl-India  com- 
pany, it  was  declared,  that  there  fhould  be  ftill  a  general  JFj^- 
Jndia  company,  the  members  of  which  (hould  be  privileged  to 
trade  to  the  IVe/i- Indies ,  and  that  all  others  (hould  be  prohi* 
bited. 

Note ;  The  jury  found,  that  this  was  the  fame  company  that    [  613  J 
lent  the  money. 

Upon  the  trial  at  nift  prius  before  King  C.  J.  two  points  were 
referved  for  the  confideration  of  the  court :  i*  Whether  thefe  ar- 
ticles could  be  fued  in  England.  2.  Whether  this  was  a  good 
name  for  the  company  to  fue  by. 

Che/byre  Serjeant  for  the  defendant  agreed,  that  where  a  cove- 
nant is  made  beyond  fea,  and  is  to  be  performed  here,  or  econ- 
verfoy  an  aflion  may  be  well  brought  upon  fuch  covenant  in  Eng'^ 
land :  but  when  a  covenant  is  made  beyond,  and  is  to  be  performed 
thercj  it  cannot  be  tried  here,  becaiife  diere  is  no  place  from 
whence  the  venue  (hall  come,  nor  can  our  Judges  be  informed  o£ 
the  law  of  that  country :  and  this  is  refolved  in  DowdaPs  cafe> 
6  Co.  4^.  b.  It  hath  been  always  held,  that  if  a  bond  be  fald  to 
be  made  at  Bourdeaux  in  regno  Franciay  it  wants  trial  at  our  law ; 
and  whether  it  arifes  upon  the  evidence,  or  appears  upon  the 
pleading,  is  not  material.  Lutw.  950.  Trefpais  done  at  Fort 
Su  George  in  partibus  tranfniarinis^  is  not  triable  here.  Lord 
Chief  Juftice  Faughan  in  his  treatife  of  Wales  fays,  if  a  bond  be 
made  in  Wales^  Ireland^  or  Scotland^  it  cannot  be  tried  in  Eng* 
land.  The  covenant  in  the  prefent  cafe,  appoints  the  money  to 
be  paid  at  Amjlerdaniy  and  therefore  cannot  be  performed  in  any 
other  place,  and  the  defendant  cannot  oblige  the  plaintiffs  to  ac« 
cept  the  money  here,  but  is  confined  to  pay  it  in  Holland. 

As  to  the  fecond  point,  whether  this  be  a  good  name  for  the 
company  to  fue  by,  I  apprehend  it  is  i>ot  a  fufficient  name :  for 
this  corporation  never  having  any  particular  name  given  them, 
are  not  enabled  to  fue  even  in  Holland^  much  lefs  in  England. 
Corporations  made  by  a£{  of  Parliament  are  to  be  taken  notice  of; 

U  u  a  but. 
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but  v^tn  private  corporations  fue»  they  maft  produce  &at 
charter  or  grant  by  ixrhich  they  are  conftituted,  and  (hew  to  die 
court  that  mey  have  a  name  and  a  capacity  to  fue.  And  he  faid 
that  the  name  by  which  the  plaintiflfs  were  called  in  the  decbura* 
tion,  was  different  from  the  common  name  that  they  are 
known  by. 

JPifteeily  Serjeant  contra.  This  fs  an  aAion  brought  for  Ac 
loan  of  money,  which  is  a  thing  clearly  tranfitory  and  perfcnal; 
tnd  in  fuch  a  cafe  the  defendant  is  a  debtor,  wherever  he  goes, 
and  may  be  fued  wherever  he  can  be  found.  I  admit  that  where 
St  appears  from  the  party's  own  (hewing,  that  the  bond  was  made 
tt  B.  in  Regno  Francia^  that  the  court  here  is  oufted  of  jurifdic- 
tion  \  but  in  this  cafe  the  covenant  is  faid  to  be  apud  Amjieriam 
in  London  inparochia^  lie.  and  it  being  not  traverfable,  the  court 
[  tfl4  ]  hath  a  fuffitient  jurifdidion*  It  is  the  common  praAice  to  brijig 
anions  here  upon  bills  drawn  in  //b/Aiff  J  payable  in  France  and 
aflfigned  to  Dutch  merchants.  An  adlicn  was  brought  upon  a 
bond  which  appeared  to  be  dated  at  5/.  DaviiTs  in  the  Eafi^Indus\ 
and  it  was  refolved,  that  if  it  had  been  laid  in  the  declaration  to 
have  been  made  at  St.  DaviiPs  in  the  Eaft-Indies^  wm.  in  Lendm 
in  parochia^  lie.  it  had  been  fufficient,  and  fuable  here.  In  Trw, 
7  Ann.  in  B.  R.  an  aclion  of  trover  was  brought  for  timber  cut 
in  Inland  I  and  it  was  objeded,  it  could  not  be  tried  here,  )»• 
caufe  title  of  land  would  come  in  queftion  :  But  per  Holt  C.  Jt 
et  totam  curiam^  This  a^on  being  merely  tranfitory,  may  be 
Wk.  •9e.  f^ccl  any  where.     This  was  the  cafe  of  Brown  v.  Hedges^  Trvu 

1708.     Fide  Styles  33  X.     Roger/  v.  Done»     And  to  this  point  a 
cafe  was  cited  by  Dormer  J.  where  William  Penn  was  fued  her^ 
'  for  rent,  upon  a  leafe  of  lands  in  Pennjiyhania  \  and  it  was  ad> 

judged  the  a£Uon  well  lay  (i}« 

To  the  fecond  point  Pengelh  faid.  Though  the  company  had 
no  certain  name  given  them  by  any  a£l  of  the  States,  yet  they 
may  colle£l  a  name  by  reputation  from  their  bufinefs  \  and  being 
always  known  by  that  name,  may  be  well  fued  by  it.  He  cited 
the  cafe  of  $ueen*s  College  Oxford^  11  Co*  19,  20,  ai.  That 
college  had  no  name  given  them  at  their  foundation,  but  havit^ 
received  their  foundation,  and  feveral  other  benefa£lions  from 
the  (^een,  they  coUcftcd  by  reputation  the  name  of  ^ettti 
College^  by  which  name  they  fue  and  are  fued.  Hob.  122.  124* 
And  this  prefent  cafe  is  the  ftronger,  bccaufe  there  is  not  any 
other  company  that  pretends  to  ufe  this  name  that  the  plaintifi 

(i)  Vide  Roifrtj  v.  Homage,  SaU.  66c.  z  Ld.  Rmjfm.  1 043.  6  AM. 
228/  Shelling  v.  Farmer,  pojt.  646     Mfifiju  V.  Fabrigas^  Cowp.  161. 

fui 
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tdt  hy^  and  they  are  found  by  the  verdid  to  be  the  (ame  peifoat 
who  lent  the  money.  If  a  particular  name  be  given  to  a  corpo* 
tationi  and  in  fuing,  when  their  name  is  turned  into  Latin^ 
though  there  be  fome  circumlocution  in  naming  them ;  yet  if  it 
mppear  to  be  the  fame  corporation,  it  is  fufficient.  So  in  an  in* 
formation  for  words,  or  fpr  a  libelj  if  the  words  or  libel  be 
fet  fonh  in  Latin^  for  the  very  words  need  not  be  fet  forth^  the 
jury  may  find  the  defendant  guilty  of  thofe  words* 

Per  totam  cariam^  The  aQion  is  well  brought:  and  they  were 
«U  of  opinion  for  the  company  in  both  points.  And  the  judg- 
ment was  affirmedin  B.  R.  and  in  Parliament.  vuc  poft.  toj. 


Wyvil  ver/.  Supleton* 
Shelbume  vet/,  Enndem. 


ttf'jJ 


ERRO  R  of  a  judgment  in  C.  B.  in  debt^  wherein  the  plain-  A  ftoffineiit  St 
tiff  declares,  that  by  writing  between  him  and  the  defend-  JSiJSSf'rft 
ant  it  was  agreed,  that  the  plaintiff  (hould  upon  payment  or  tender  ipedaicy. 
of  1360  /•  by  the  defendant  on  or  before  the  day  of  fliutting  6f  thAod.6t.ifB^ 
the  books,  transfer  to  him  200  /.  Sautb-fea  ftock  ;  in  confidera-  j'bIJ Vir.  Ci. 
tion  whereof  the  defendant  agreed,  that  he  would  on  or  before  I9.  S.  c. 
the  (hutting  of  the  books  accept  the  ftock,  and  'would then  pay  for  iP^?f'  *^ 
the  fame ;  with  a  provifo  to  enable  the  plaintiff  to  fell  it  out,  if  1^^  ^  '**' 
the  defendant  did  not  accept  it:  then  the  plaintiff  aiers  that  he 
was  at  the  Soutb^fea-beufe  the  day  of  (hutting  the  books,  and  then 
ofiered  to  transfer ;  but  the  defendant  did  not  appear,  whereupon 
he  fold  out  the  ftock,  and  biings  his  a^ion  for  the  deficiency* 
The  defendant  pleads  a  feoffment  in  fadsfadlion,  and  on  demurrer 
judgment  is  given  mC  B.  that  the  plea  is  good  i  ideo  fuerens  ml 
€apiat  pet  hlllam. 

It  was  agreed  on  all  hands  that  the  plea  was  bad,  fg  that  the 
Yeafon  on  which  the  court  below  founded  their  judgment  was  not 
right ;  but  whether  upon  the  whole  record  the  judgment  was  not 
warranted  was  a  queftion. 

Reei)e  obje£led  to  the  declaration,  that  the  plaintiff  had  (hewed 
no  caufe  of  a£^ion,  for  that  the  covenant  to  pay  was  only  on  ae* 
ceptance,  and  here  was  only  a  tender  (and  that  infufficicntty  aU 
leged)  but  no  acceptance*  The  defendant  covenants  to  accept  on 
or  before  the  (hutting  the  books,  and  then  (that  is)  upon  fuch 
acceptance  to  pay. 

Fazakerley  contra  infifted,  they  were  mutual  covenants ;  or  if 
not,  yet  the  plea  of  a  feoffment  in  facisfaftion  admiu  every  thing 

U  tt  3  necciTary 


t  j  Michaelmas  Term  ii  Geo. 

neceflary  to  entitle  the  plaintiff  to  be  fadsfied.  Cro.  Car.  384* 
t  Vent.  114)  I2<^*  ^^*  ^33>  '9^*  ^  Sound.  i8o.  18^ 
466.     Sifew.2i3. 

C3iicf  Jufticc.  I  think  the  judgment  of  C  B.  ought  to  be  re- 
▼erfed.  The  conftru£lion  the  defendant  puts  upon  this  corcnact 
is  a  very  ftrange  one,  for  it  is  no  le(s  than  to  difcharge  himfelf  of 
one  corenant  by  the  breach  of  the  other  :  it  is  true,  fap  he^  I 
did  not  accept  the  (lock  as  I  ought  to  hare  done,  and  therefore  I 
am  difcharged  from  the  payment  of  the  money.  This  is  fc 
[  616  ]  harft,  that  if  any  fairer  conftrudion  can  be  made  of  it,  I  2m 
fure  it  ought*  Now  I  think  the  natural  import  of  it  to  be,  tbt 
then  (hould  not  relate  to  the  aAual  acceptance,  but  only  to  die 
time  at  which  he  covenants  to  accept.  If  fo,  then  as  mefe  ait 
mutual  covenants,  the  breach  is  well  alleged  in  non-payment  of 
the  money,  and  if  the  plaintiff  has  failed  on  his  part,  it  will  be 
no  excufe  here,  becaufe  the  defendant  has  his  adion  to  r^h 
himfelf.     P^fty/  J.  acc^dm 

£/rv  Juftice.  This  not  being  an  adion  for  the  whok  moa^, 
but  only  for  the  deficiency,  I  tak^  it  the  mutual  remedy  ispne. 
And  if  fo,  tl^cn  a  tender  and  refufal  are  neceflary  to  be  aTerred,to 
entitle  the  plaintiff  to  fell  out  the  ftock.  This  is  not  a  faffidot 
tender,  either  as  to  time  or  place ;  as  to  the  time,  if  nodungk 
ihewn  to  the  contrary,  the  laft  part  of  the  day  is  what  die  hv 
appoints,  and  the  plaintiff  is  deicient  in  that ;  and  as  to  dx 
/  '  place,  it  ihoukl  have  been  averred,  that  the  South-fea^hotifi  b  tix 
proper  place,  for  we  cannot  take  notice  of  it.  Lancaflnrt  v.  £^ 
Mng^wrtby  (Salk.62^*)  entered  Trin.  12  fK  3.  rv/.  369.  SUa 
▼•  Sfignoret,  intr.  Pafch.  lo  0^  3*  fo/.  1 15.  and  adjudged  faJA. 
II  W^  3.  Lutvi.  516. 

Forufcue^^Kxcz.  If  it  be  neceffary  to  aver  a  tender,  this  is  cer- 
tainly naught ;  but  I  am  not  clear  that  there  is  any  occafion  for  it. 
I  think  the  payment  is  fo  far  from  being  to  be  fubfequcnt  to,  or 
upon  the  acceptance,  that  it  is  the  very  firft  ad  to  be  done  accord* 
ing  to  this  contrad,  which  is,  that  the  plaintiff  (hall  upon  paying 
transfer,  and  the  adtunc  refers  to  that  time.     Per  cuw'  ubem 

A  covenant  to         And  Mich.  II  Geo.  it  was  argued  a  fecond  time  by  Serjeant 

pay  K/M  trsns-    Pengellyiox  the  plaintiff,  and  Serjeant  Comyns  for  the  defendant} 

.^trrwrf  II  mu-     ^^^  ^j^^  cQixxt  kcpt  them  to  the  point  of  the  mutual  covenants,  de* 

daring  that  the  tender  and  the  pleading  over  were  both  to  be  laid 

out  of  the  cafe. 

Serjeant  Pengelly  infiftcd,  that  the  firft  aft  was  to  be  done  by 
the  defendant,  the  covenant  on  the  plaintiff's  part  being  only 
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iip9n  payment  or  tender  to  transfir^  and  theil  comes  the  claufe  for 
the  defendant  to  accept  and  pay,  and  the  provifo  to  fell  out  is  oa 
any  default  of  the  defendant. 

Serjeant  Comyns  contra  infifted,  that  in  the  nature  of  the  thing 
there  muft  be  fomething  done  on  the  part  of  the  plaintiff,  at  leaft 
he  ought  to  be  there,  and  ready  .to  transfer ;  and  wherever  the  de« 
fendant's  z(k  depends  upon  an  ad  to  be  done  by  the  plaintiff,  it  is 
not  enough  to  fay  they  are  mutual  covenants* 

Adjmrnatur.     And  in  a  few  days  the  Chief  Juftice  delivered     [  617  J 
the  refolution  of  the  court.     The  objedion  is,  that  the  plaintiff 
fliould  have   done  the  firft  a£t  by  traasfcrring,  or  tendering  at 
lead,  elfe  how  could  the  defendant  ailunc  aceipere  et  foivere  pro-' 
inde.     This  depends  upon  the  wording  of  the  indenture  and  the 
intent  of  the  parties*     It  could  never  be  the  intention  to  m^ke 
the  payment  depend  upon  the  defendant's  own  acceptance.  ^J- 
tuttc  is  the  time  mentioned  for  the  transfer,  not  the  aft  of  tranf- 
ferring,  and  it  would  be  unreafonable  to  oblige   the  plaintiff  to 
part  with  the  (lock  firft,  fince  every  body  knows  that  was  not  the 
nature  of  thefe  agreements.     The  money  is  not  to  be  paid  as  thq 
confideration  of  a  transfer,  but  of  the  covenant  to  transfer.;  and 
the  true  confideration  in  this  cafe  is  tlie  remedy,  which  the  de- 
fendant has  upon  the  covenant  to  transfer.    We  are  all  of  opinion 
that  thefe  are  mutual  covenants,  and  therefore  though  there  is  no 
tender  fufficiently  alleged,  yet  the  declaration  is  well  enough  (i).  iv:  J.  Thli 
And  the  judgment  below  being  for  the  defendant,  when  it  (hould  i*jJS*w«aft"l 
have  been  for  the  plaintiff,  it  is  erroneous,  and  ought  to  be  re*  wards  KTcrfed 
▼erfcd.     We  accordingly  reverfe  it,  and  give  judgment  for  the  '*"  P^ii^jneo^t 
plaintiff.  mem  of  C.ir. 

fet  up  again. 
Afterwards  the  court  was  moved  for  their  direflion  to  the 
Mailer  in  taxing  the  cofts,  the  plaintiff  infifting  on  full  cofts  to 
this  time,  the  ftatute  of  Gloucejer^  2  Irifl.  288,  extending  to  all 
cofts  confequent  upon  the  fuit* 

Bed  per  curiam :  At  common  law  there  were  no  cofts  upon  any  KocoAi  on  re- 
writ  of  error,  and  3  H.  7.  c,  ID.  and  8  ^.  3.  £.  1 1.  extend  only,  ▼erfiug  juii- 
to  the  cafe  of  affirmance  of  a  judgment,  and  that  very  reafonably  y 
for  why  fhould  any  man  in  the  cafe  of  a  reverfai  pay  cofts  for  the 
error  of  the  court  below  ?  Wc  are  in  this  cafe  to  give  fuch  judg* 
ment  as  the  court  below  fiiould  have  given,  that  is  judgment  foi^ 
the  plaintiff,  with  hia  cofts  to  that  time.     They  could  hav    n    - 

(l)  Fide  Merrit  v.  Rane,  ante  458.     BlaciweUv,  Najb,  ante  53J. 
snd  the  Dotei* 

U  u  4  con* 
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confid^ration  of  the  cods  upon  the  writ  of  erroTj  tnd  tberefoff 
let  the  mafter  tax  the  plaintiff  fuch  cofts  as  be  would  have  been 
tntitled  to  in  the  court  below ;  but  as  U>  cofts  upon  the  wiit  of 
error  in  this  court}  he  can  have  none. 


Afton  verf.  Blagrave. 

WavJi  of  1  ma*  ^T^  H  E  j)laintiff  declared,  that  he  was  a  juftice  of  peace,  anl 
JaioMbie^O  ^  ^^^  "P^"  ^  colloquium  of  him  and  the  execution  of  hii 
8.CLd«IUjau  office,  tbc  defendant  faid,  *<  Tou  are  a  rafcal^  k  villain^  and  a 
13^9-  liar.** 

« Fort.  io6. 

4BacAbr.489.      AftcTverdiA  fof  the  platntiff'itwas  moYcd  in  arreft  of  jo^ 

*'  9*  ^  ^  «    tncnt,  that  thefe  words  are  not  a^ionable. 
[  6i8  3 

Chejhjre  Serjeant  pro  qucf^.  There  is  a  great  differetice  betwetl 
inagiftrates  and  common  tradefmen :  words  of  the  latter  muft 
^SkBL  them  in  their  particular  way  of  dealing,  but  an j  fhing  that 
tends  to  impeach  the  credit  of  the  former  is  adionablc.  A  juftice 
of  peace  is  fworn  to  do  hb  duty*  What  can  be  worfe  than  to 
call  a  man  a  villain  ?  An  adion  lay  for  claiming  a  man  as  aril* 
lain,  Kiilnv*  34.  And  the  pillory  we  call  a  villainous  judgmcBta 
The  word  liar  does  not  fignify  a  fingle  erring  from  the  tmtbi 
but  denotes  a  habit  of  lying*  It  isaoionable  to  fay  of  a  tradcf* 
maui  '*  He  keeps  falfe  books.** 

Reeve*  It  muft  be  taken  now  that  the  words  were  fpoken  id 
relation  to  his  office^  which  will  much  aggravate  the  matter.  I 
agree,  thefe  words  fpoken  of  a  common  perfon  would  not  be 
alienable ;  but  the  diftinAion  between  magiftrates  and  others 
has  been  often  allowed.  Mo.  243*  Cro.  Car.  199.  i  Fent.  $0* 
Ante  41a.  I  Sid.  432.     I  Lev.  280.     2  Cro.  223.     Cro.  Car.  14.     Words 

^ft.  1157.  acc«  that  are  a£lionable  will  not  be  indidable,  unlefs  they  tend  to  a 
breach  of  the  peace  \  but  though  not  indiAable,  yet  they  may  bs 
a£iionabIe.  Atich.  4  Antu  B*  R.  Regina  v.  Soley  (mentioned  in  the 
cafe  oi  Regina  v#  IFrightforty  Salk.  698.)  *•  Mr.  Saley  is  not  fit  to 
**  be  a  juftice,  for  if  a  caufe  comes  before  him  he'll  give  it  right 
<<  or  wrong  for  Mr.  G"  were  held  not  indi&able^  but  yet  nO 
body  will  fay  that  they  are  not  adionable* 

Girdler  contra.  In  Show.  Pari.  Cafes  it.  amongft  others  the 
word  liar  is  mentioned  as  not  a^ionable ;  and  the  principal  caic 
there  was  words  of  a  juftice,  Tou  are  difaffeQed  to  the  government^ 


(i)  Kent  T.  PtCHk,  fojl.  ii68. 
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and  held  no  adion  lay.  As  to  villam  and  ra/cal,  they  likewife 
'  are  not  a£lionable*  2  Cro.  58.  Teh.  64.  4  6b.  15.  a.  2  Ed. 
4.  4.  b.  Mar.'Zi.  GMf.  115.  4  C?.  i6.  /i.  Af?.  418.  i  RM. 
Mr.  $T*pl*  30.  I  VenU  258.  5a/i.  696.  //i?^.  117.  Cr^^ 
Jot.  90.     Harir.  501.     2  O^.  195.     I  Liv.  2779  148. 

Rnvi.  In  many  of  thofe  cafes  there  was  no  colloquium  of  the 
office,  and  the  words  were  capable  of  a  good  as  well  as  a  bad 
Icnfe,  which  thefe  are  not. 

Curia  adwfare  vult.  And  this  term  the  Chief  Juftice  delivered 
the  opinion  of  the  court,  That  though  rafcal  and  villam  were  un» 
certain^  yet  being  joined  with  liar^  and  fpoken  of  a  juftice  of 
peace,  they  did  import  a  charge  of  aAing  corruptly  and  partiallyi 
and  therefore  there  ought  to  be  judgment  for  the  plaintiff. 


6i9 
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1 1  Georgii  Regis.     In  B,  R. 
Sir  John  Pratt,  Knt.  Lord  Chief  Jtiftice. 


Sir  Littleton  Powys,  Knt. 
Sir  John  Fortefcue  Aland, 
Sir  Robert  Raymond  Knt. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg;  Knt.  Solicitor  General. 


'•       7 

id,  Knt.   >yufiicer. 
nt.  1 


Memorandum:  Mr.  Juftice  Raymond  was  abfentatl 
this  Term,  being  one  of  the  Comnuffioners  of  the 
Great  Seal. 


Whitcchurch  verf.  Whitcchurdu 
//;  Cane*  coram  Gilbert  €t  Raymond. 

Where  the         Q  I  R  Jeffer^  Gilbert^  one  of  the  Commiflioncrs  of  the  Gral 
^uf  aurmto'  '-^  Seal,  delivered  the  refolution  of  the  court. 

attend  the  inhe- 
ritance, makes  y^g  j^^  j^  ;„  queflion  were  mortgaged  to  Edward  WbttfchurA 
5evU^c*to*orry  fo^  ^  term  of  five  hundred  years,  and  upon  advancement  of  a 
tbe  inheritance,  further  fum  of  money,  another  term  of  two  thoufand  ycars>  from 
«^^i"u[iy«*'a  ^^^  expiration  of  the  firft  term,  was  made  to  iruftccs,  intruftfcr 
4evife  of  the  the  faid  Edward  IVhitechurch ;  after  this  Edward  Whiucburch 
term.    s.  c.      boucht  in  the  inheritance  of  the  mortgagor* 

%  E).  Ca.  Ahr. 

763.  pi.  10.  and 

more  full  9  Mod.  r»JL..— vl 

114.  c-.ib.E(4.  Edward 

Kcp.  iCS. 
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Edward  Whitechurch  being  fo  poflcffed  of  both  the  faid  terms^ 
and  of  the  inheritance  of  the  faid  lands,  he  wrote  his  will  with 
his  own  handi  and  devifed  thefe  lands  to  William  Whittchurcb 
his  younger  brother  for  life,  remainder  to  Edward  Whitechurch  hi$ 
nephew  in  tail,  with  divers  remainders  over.  But  this  will  wa$ 
never  figned  or  executed  in  the  prefcncc  of  three  witncffcs,  as  i$ 
requifite  by  the  (latute  29  Car.  2.  r*  3. 

It  is  plain  by  this  will  the  teftator  intended  to  pafs  an  eftate-tail 
to  Edward  Whitechurch^  which  he  had  power  to  do  by  the  (latute 
32  Hen.  8.  c*  I.  But  by  the  29  Car.  2.  c.  3.  <<  That  all  devife$ 
*<  of  any  lands  and  tenements  devifeable,  l^c.  (hall  be  in  writing, 
**  and  figned  by  the  party  fo  devifing  the  fame,  or  by  fome  other 
<^  perfon  in  his  prefence,  and  by  his  exprefs  diredlion,  and  (hall 
*<  be  attefted  and  fubfcribed  in  the  prefence  of  the  faid  devifor, 
•*  by  three  or  four  credible  witneflcs ;  or  elfe  they  (hall  be  utterly 
<^  Toid  and  of  none  effcA."  So  that  where  this  folemnity  is  want* 
ing,  the  (latute  makes  fuch  devife  of  lands  utterly  void.  But  in  this 
cafe  the  devifor  had  a  term  of  years  in  him.  Now  though  a  term 
for  years  be  within  the  words  of  the  (latute,  yet  the  (latute  doth 
not  extend  to  it,  for  the  term  would  have  gone  to  the  executors, 
had  it  been  undevifed,  and  it  never  was  the  intent  of  the  ftatutc 
to  take  any  thing  out  of  the  hands  of  the  executors :  but  where  the 
will  comes  to  derogate  from  the  intereft  of  the  heir,  for  whofe 
fecurity,  among  other  things,  the  (latute  was  made,  there  the 
will  ought  to  have  the  folemnity  of  the  ftatute. 

It  will  be  faid,  that  if  this  will  cannot  pafs  the  inheritance,  yet 
the  tedator  intended  fomething  (hould  pafs  by  this  devife  ;  there* 
fore  the  term  (hall  pafs,  for  which  the  folenmity  of  the  ftatute  is 
not  requifite. 

But  when  the  tedator  had  the  inheritance  in  him,  and  de<» 
figned  to  pafs  it  as  fuch  by  this  devife ;  nothing  elfe  (hall  pafs 
but  what  he  intended.  Befides,  the  will  was  not  compleat,  but 
under  deliberation;  and  whilft  it  was  fuch,  you  cannot  con* 
ftrue  that  will  fo  as  to  pafs  any  other  intereft  in  the  mean  time, 
till  fuch  time  as  he  had  perfedied  it ;  and  therefore  this  being  a 
will  injieriy  a  court  of  equity  will  not  carry  it  further  than  thc 
teftator  himfelf  has  done. 

And  in  this  cafe  there  is  to  be  no  argument  made  from  the  do* 
minion  and  intent  of  the  teftator,  for  the  intent  9f  the  ftatutc 
was  to  reftrain  the  exercife  of  his  dominion  :  and  this  ftatute  has 
always  had  a  large  conftru£lion,  in  order  to  remedy  thofc  mif- 
<:hiefs,  which  it  was  deiigned  to  prevent,  and  therefore  it  extends 
to  ail  eftates  of  freehold.     For  ever  fince  the  32  //.  8.  by  which 

lands 
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tancls  are  made  devifable,  great  bcotnrenienciet  were  found  int&tf 
derifing  of  eftates,  for  want  of  a  folemnity.  And  in  the  making 
of  this  ftatutCy  which  was  contrived  by  the  Lord  Chief  Juilicf 
HaUf  and  the  molt  learned  men  of  that  .time,  thej  went  upon  die 
ibot  of  the  old  Roman  law,  by  which  at  firft  feven  witnefles  were 
neceJary  to  a  devife  of  lands,  but  afterwards  they  were  reduced  so 
three,  the  number  which  this  ftatutt  requires }  and  &nce  thu 
jftatute  was  made  with  To  much  care  and  caution,  to  prevent  thofe 
inconvenienciesi  which  attended  the  common  way  of  devif- 
ing  eftates  before,  it  ought  to  be  ftri&ly  purfued,  aiui  no  relid 
be  given  in  a  court  of  equity  where  any  part  of  this  folemniry  ii 
Iranting,  Therefore  in'  this  cafe  nothing  (hall  pad  by  the  dcvii'e, 
but  the  inheriunce  (hall  go  to  the  heir,  and  the  terms  mud  it-* 
tend  it«  The  decree  of  the  Mafter  of  the  Rolls  was  confirm* 
ed(i). 


(i)  riife  Cbapmmt  v.  Bomdy  i  Ferm.  sM.  FUUrs  r.  rUkrt,  i  ^.jl* 


Coihinus  Itet  vtrf*  RuIftofl# 

#M  ^ijjvBiff     ^T^  ^  ^  CxxtM  granted  an  information  in  nature  of  a  ^  < 
liet  ag  ;*nft  X     Tdnto  ^Lgainft  the  defendant   for  exercifing  the  office  of 

fteward  or  a  fteward  of  a  court  fcet ;  but  faid  they  would  not  grant  it  in  dis 
•cil*7«  *$9*  ^^^  °^  ^  ^""  baron,  •  that  being  only  a  private  right,  and  00 
fi.  M«  C0otn.    court  of  record  ( i  )• 


( 1 )  Rex  V.  Meidltcoaty  2  Bammrd  tried  by  an  a£tion.     Rex  v.  C^n, 

B.R.  221.  Rexy.BnJge,iB/acL  Amd,  14.     Cit.  3  Bmrr.  1822.  ii 

46.     But  the  coarc  refafed  a  tpi9  Rex  v.  Mmrfden^  qwd  'vide.    JLtt 

ivmrramto  for  holding  a  coort  Icet  T.  ffaiUs,  5  Term  Rep.  375.     KtA 

iu   a   manor  within  a  hundred*  ^.Qmtdge^  fjl.  121^ 
for  in  that  cafe  ihe  righc  msy  be 


Strong  vttf.  Howet 

Attmey  oraer.  Tl^  ^*  ^''^^^  ^^^  ^*^  *  mortgage  on  the  eftate  of  Mr.  HoW^ 
tjbyruietodt.  i.VA  *^*^  dcpofited  the  writings  in  the  hands  of  his  counfcl 
t^Nlod  "^3^  ^^^  "P®"  *  propofal  to  pay  the  money«delivered  the  writings  tc 
i.  C.  '  Mr.  Howe*^  brother,  who  was  an  attorney,  and  took  a  receipt 

from  him  to  re-deliver  them  upon  demand.     Mr.  Howe  the  at- 


7  ^u^^.6t^' 


torney  intruded  them  with  the  mortgagor,  who  immediately  took 
up  too  /•  and  left  the  writings  as  a  pledge,  without  the  privity  d 

hii 
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Ills  brother.  And  now  upon  motion  againft  the  attorney  the 
court  made  a  rule  on  him  to  re-deliver  the  writings  at  his  peril^ 
otherwife  an  attachment  ;  for  they  faid,  they  would  oblige  all 
attornies  to  perform  their  truft,  and  how  hard  foever  this  might 
be  as  between  him  and  his  brother,  yet  between  him  and  Mr« 
Strong  it  ^ood  only  upon  the  note,  by  which  he  bad  engaged  to 
return  the  writings  in  all  events  (i  )• 
^  ■■  ■       , 

(i)  FUtie  Dotdn^i  cafe,  antt  547.     Sir  Uichard  Hu^s  v»  Uajrcp 
J  Term  Rtf,  275. 

Amyoa  verf.  Shore* 

IN  aflault  it  was  once  well  laid,  but  then  went  on  with  ztunf  Cumfve  ttUm  te 
que  etiam^  and  laid  another  afTault :  there  were  intire  damages :  tre/paft  UL 
and  it  was  moved  in  arreft  of  judgment,  that  the  lad  afTault  was 
not  pofitively  charged,  but  only  by  way  of  recital.     Lee  contra     [  Czi  J 
would  have  had  the  court  conftrued  cumque  as  moreover :  but  they 
faid  it  had  been  always  taken  only  as  a  recital  in  (hefe  deciara- 
Cions  i  fo  the  judgment  was  arrefted  ( i  )• 


(i)  RuJgt  V.  Oiiotty  Fort.  376.  have  been  made  good  by  the  re* 

Smith  v.  Reynolds,  And,  21.  S.  P.  cital  of  the  original  writ.     Doug* 

The  proceedings  in  this  cafe  were  Us  and  Hall,  i    tVilf.  99.  Barnes 

by  bill.     Fide  2  IVi!/,  204.  and  452.     H^arren  v.  Lmpdnt^  Barnes 

fee  bow  to  gee  over  it.      Po/,  249.     fFhite  r,  Shaw,    2  Ifli/i 

1151.  1162.  If  they  had  been  by  203.     Batemoi  ^nd  Fowler,  Banim 

original,  the  declaration  would  J?.  R.  423. 


Pomious   Rex  verf.    Inhabitantes   paroch'   fan&i  Gregorii  ih 
villa  de  Sudbury  in  com'  Suffolk. 

UPON  (earch  of  precedents,  and  oppofition  by  the  clerks  )Mmi0» 
of  the   plea   (ide,  it  was  held,  that  proceedings  upon  a 
noSanifr  mud  be  of  the  crown  fide. 


Martin  verf.  Pritchard# 

ERROR  of  a  judgment  in  C.  B.  m  debt  upon  bond  :  on  Piymeiit  beiwt 
the  oyer  the  condition  appeared  to  be  for  the  payment  of  ****  ^^V  ^^  • 
100/.  andintereft  on  5  December  i^  G«?.  and  the  defendant  pleads,  ^^Mo^^Ias'. 
that  before  purchafing  the  original,  fcilicet  i   December  9  Geo.  he  S.  C.  Anu  317. 
paid  the  principal  and  intcrcft.     The   plaintiff*  replies  non  folvit 

tnodo 
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tnoJo  etfirma^  and  on  demurrer  judgment  is  given  for  the  plain* 
tiff. 

itrangf  pro  quev^  in  irrort  obje£led,  that  the  ifliie  upon  pay- 
ment before  the  day  was  immaterial;    and  cited  the  cafe  of 
ftfMod.  J47.     Mtrrils.  Jocelyn  in  8.  R,  Trin.  13  Ann.  where  on  the  like  ifluc 
a  verdi£i  was  found  for  the  plaintiff^  and  the  judgment  reverfed. 

But  the  court  took  a  difference  between  the  two  cafes*  The 
prefent  cafe  being  pleaded  as  a  payment  with  intereft,  it  muft  be 
taken  as  a  plea  upon  the  z€t  for  amendment  of  the  law,  and  then 
the  day  is  not  material,  the  only  point  upon  that  ftatute  being 
whether  it  was  paid  before  bringing  the  a&ion. 

Td  this  It  was  anfwered  by  Mr.  Strange^  that  the  a£l  for 
amendment  of  the  law  was  not  applicable  to  this  cafe,  the  acl 
only  giving  a  plea  of  payment  ^/r  the  day^  when  the  defendant 
had  broke  the  condition.  And  as  to  the  intered,  he  faid  it 
ought  to  be  fo  pleaded  even  in  the  cafe  of  payment  before  the  day, 
becaufe  the  bond  carries  intereft  from  the  dae. 

But  notwithftanding  this  (Powys  and  Fortefcue  Juftices  beiiig 
only  in  court)  the  judgment  was  aiffirmed  ( i).    ^iore. 


(i)  Cmom  V.  Batfy,  p9fl.  954.  FUtcber  v.  Uemuupm^    1   BUth 

Wide  the  opinioii  of  BuUer  J.  in  a  10.     2  Butr.  944.  S.  C.     Pcfi. 

Sturdy  V.  ArnMuiy  where  it  ii  faid  994.      And  that  proof  of  piy« 

that  **the  old  cafe  which  faid«  ment  before  the  day  maintains 

that    payment    before    the    day  tht'xK^xtoifiJvit  ad  diem.    Iflweh 

would   not  difcharge  the  bond,  v.  Pm-don^  M.  i  G.  i.BuU.  L.  N. 

has  been  frequently  over-ruled.'*  P.  174.  and  per  Eulkr  J.  in  Sttr* 

%   Term    Rip.  601.      Fide  alfo  1^  v.  AtMaud,  etfupru. 


6t$ 
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II  Georgii  Regis.     In  B^  R* 

Sir  Robert  Raymond,  Knt.  Lord  Chief  ^u/iice. 

Sir  LittlctxMi  Powys,  Knt.         ^ 

Sir  John  Fortefcue  Aland,  K^t.  vjufiica. 

James  Reynolds,  Efq\  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General 
Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Dominus  Rex  verf.  Wefton  ct  aP. 

INDICTMENT  againft  fix  jointly  and  fcvcrally  for  cxcrcifing  Cainot  india 
a  trade :  qiiafhcd,  bccaufe  there  ought  to  be  diflina  india.  ^^^^^'l^^ 

ipents.     2  RolL  Abr*  8l.p/.  6.(i)«  tina offences.  • 

a  Seir.  Car.  p. 
■      ■       ■  ■■  121.  No*  154. 

s.c, 

(i)  R€x  V.  Tucker  et  aV  4  Burr.     P,  C.    174.  aec.  it  vide  Rex  v. 
2046.  S.  P.     2  Hawk.  P.  C.  (b.     Philips,  fiji.  921^ 
25.  /eB.  89.  f.  342,     2  Hide  H. 


Stead  verf.  lotcwari 

UPON  confidcration  the  court  held,  that  tterc  muft   be  Pnaice. 
the  fame  notice  given  of  executing  a  fcire  fieri  inquiry,  I-  Raym.  1382. 
as  in  th^  cafe  of  a  common  writ  of  inquiry.;  andfaid  it  had  ^*^<>^-366.s>C, 

been 
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(•)Qji.lfiMt    been  ruled  fo  totmalj,  Micb.  t%  Ami,  («)  Cmdij  r.  A^ 

fS*  _ ^- 

I 

(i)  Binn  ¥•  PkUift^  0MU  235. 

Chrke  verf.  Otberj. 

IToiseftcolb  T  N  trefpafs  aflault  and  battery  on  the  plaintiff  tlie  dedantioi 
than  damafes.  J[  went  on,  tiecnon  infulffedi  upon  the  horfe  of  the  plamdl 
^•LC©iiu*(A.  Vcrdidi  pf  quei^  and  ao  /.  damages ;  and  it  was  mored  to  ban 
fO  *3^«  ^  ^«    ^^^^  ^^^  ^°  account  of  the  fpecial  matter  about  the  horfe ;  ki 

tefufed  upon  confideration,  and  the  plaintiflF  had  no  more  00ft 

thandamiges(i)« 

(1)  Tidt  Btck  Y.  NicMs,  mat  577. 

Dominus  Rex  verf.  EpiTcopum  Ceftriens* 

A  deed  It  food  T  T  P  O  N  a  writ  of  error  out  of  the  county  palatine  of  Ij 
thoQgh  etc-  ^J  cqfier^  it  appeared  upon  a  bill  of  exceptions  that  a  patei 
^ted  bcfort  produced  in  evidence  was  not  duly  ftamped  at  the  drae  t 
S  v^'-fi^  fealingi  or  at  the  time  diat  it  was  firft  produced  $  and  the  vIm 
S.  C  court  were  of  opinion,  it  was  proper  evidence,  being  ftamped 

(«)  $ls6W.3«  the  time  it  was  produced  on  the  trial;  for  they  faid  the  ad| 
^  ^''  never  intended  to  avoid  deeds  that  were  not  ftamped,  but « 

to  add  a  penalty  to  enforce  the  duty,  and  here  the  penalty  h 

been  paid«    Judgment  affirmed* 

J^j!L>M  ay  Phillybrown  wf.  Ryland. 

in  «fMi^  ftf  nr^  ^  ^  plaintiff  brought  a  fpecial  aAion  upon  the  cafe  for  i 
being  excluded  X  cluding  htm  from  the  vellry  room,  and  upon  demurrer  1 
fr6m  the  Teftry  court  made  no  difficulty,  but  that  fuch  an  a£lion  was  maintai 
S^'^^Sfh*^able(i):  however  in  this  cafe  they  gave  judgment  for  thc< 
right  CO  meet  fendant,  it  not  being  averred  that  the  pariih  had  any  property 
iL^R*      I  88   ^^*  room,  or  right  to  meet  there,  fo  that  for  ought  appear 


S  Moo.  52.3s  I* 
S.C. 


(f)  8  M^d.  js.  351.  agrees  opinion  upon  it,  and  that /«r 
that  the  court  were  of  opinion  rif#  J.  was  (lrongI)r  coi^pa,  1 
that  the  adiion  was  maintainable,  the  (lacement  by  Lee  C.  J.  io  \ 
The  report  in  Rmymoud  dates  the  v.  SoUguard^  jlaj.  ajCf  agi 
court  Aot   to  iuyp  given    any    therewith* 

fiuj 
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might  be  defendant's  own  houfc,  and  tlicn  he  might  let  in  whom 
he  pleafed,  and  rcfiife  the  reft :  and  this  was  a  fault  in  fubftance^ 
and  needed  not  to  be  (he#n  fot  caiifc  of  dcmufrer. 


bominus  Rex  verf.  Wilkins* 

IpER  curiam^  Attachments  for  a  refciic  muft  be  made  return-  ^^!l^p^^ 
-^  able  at  a  general  return,  though  the  original  procefs  was  at  a  k.  b/ho/ 
day  certain. 


Foot  verf.  Prowfe  Major*  dc  Truro.    Poft.  697;  t  ^^S  1 

TH  E  majror  vhA  to  b^  chofcil  oilt  of  the  aldermen,  who  ire  An  annual  officer 
annuaim  eligmd? :  the  faft  on  a  trial  at  bar  wis,  that  Ac  ^.j!^^''"^  chofr?r 
aldermen  prefent  at  his  ele£bton  had  been  in  federal  years,  and  3  Sro.  Par.  Ci] 
had  none  of  them  been  re-^ledied  within  a  ycfaf.     On  a  bill  of  ^^i- 
exceptions,  the  court  was  of  opinion,  that  the  eleftion  of  die  ^*»*^' ^°**  ^' 
mayor  was  void  for  want  of  an  annual  eleciion  of  the  aldemien. 
But  upon  error  in  the  Exchequer  Cbsimber,  and  t^o  foleitin 
arguments,  the  judgment   was  reverfed :  and  it  was  held,  that 
the  words  attnuatim  eligemP  were  only  direftory,  and  that  an  an- 
nual eledion  of  them  was  not  necefTary  to  make  an  eleflion  in 
their  prefencc  good :  and  King  C.  J.  de  C.  B.  who  delivered  the 
opinion  of  the  court,  compared  it  to  the  cafe  6f  a  conftable  and 
other  annual  officers,  who  are  good  officers  after  the  year  is  out, 
until  another  is  elected  and  fworn.     The  reverfal  affirmed  in 
Parliament.  «- 


p.  297.  ca.  9« 


lient  verf.  Kerry* 

ER&OR  of  a  judgment  in  C.  B.  in  dowef,  de  tertia  parte  Dovi^erlJ"  not 
of  three  houfes  and  a  tenement.     Judgment  for  the  de-  i^^^^l^t^ 
mandant,  but  reverfed;  becaufe  it  does  not  lie  of  a  tenement,  i  Mod.  ^55* 
aCfv.  i25>  621  (i}»  ^•^• 

-      ^  .-.,  -  ^-  - 

(i)  Bat  that  it  would  be  a  (SoodtUh  r.  P^alterit  f^fi^  S^^.  znd 
fafficieac  defcription  in  ejectment  in  a  common  recovery.  Ataje/ 
vidi  the  cafts  died  id  the  note  to    v.  Ria,  Lowf.  346. 

Vol.  I.  X  X 
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Dominus  Rex  verf.  Hearle. 


MixndMmui  lies 
not  CO  fwear  oae 
who  lus  had 


lljfANDAMUS  to  fwear  in  one  Pender^  vnTCjor  oi  Penrjn . 
-* '^  return,  that  an  information  in  tlic  nature  of  a  quo  warranto. 
judginent"on  an  was  exhibited  againft  him,  to  fliew  by  what  authority  he  excr- 
foformition  cifed  the  office  of  mayor,  whereon  two  iiTues  were  joined,  one 
againft  him  for    ^h^jij^j  ^^  ^^g  July  clefted,  and  the  other  whether  he  was  doK 

aa  ulurpation.  \       g*  n  'tJ  r         %  e         ■•<-■  %     %     e 

3  Bro.  P.  C.  fwom  :  the  nrit  imie  was  found  for  the  defendant,  and  the  fc« 

178.  s.  c.  cond  for   the  King,  whereupon  judijment  of  mtjier  was  given 

\  Ld  Rayin.  againft  him ;  and  bccaufe  he  was  never  fincc  elected  mayor,  he 

1447.  cannot  now  fwear  him  in  according  to  the  command  of  the  writ. 

Vide  Co wp. 509* 

Huffey  pro  qiter'.  The  qucftion  is,  whether  after  this  judgment 
of  oufter  he  be  indtlcd  to  a  nuindaindis^  to  fwear  him  in^  in  confe- 
quence  of  his  precedent  ele£lion.     And  I  (hall  infift,  that  thoii|^ 
he  was  jufUy  punifliable  for  a£ling  before  be  was  fwom  ;  vet  Ui 
eledion  was  not  fo  totally  done  away»  but  that  it  ftiU  fuhCfted. 
[  626  ]    The  nature  of  tliis  corporation  appears  upon  the  writ  and  ictun 
to  be,  that  no  particular  time  is  appointed  for  the  fwearing,  and 
that  he  is  to  hold  over  \  fb  it  is  no  obje£tion  that  the  year  is  out 
It  mud  be  agreed  he  had  once  a  right  to  be  fvorQ,  this  writ  gifa 
him  no  right ;  he  is  ilili  liable  to  be  profecuted,  if  the  firft  elec- 
tion be  gone.     It  b  therefore  proper  to  be  determined  upon  a 
new  information  after  he  is  fworn,  rather  than  to  refufe  to  pnl 
him  in  a  capacity  to  aflert  his  right.     The  return  admits  die 
truth  of  our  fuggeftion  in  the  writ,  that  Pender  was  duly  ele£lcdj 
and  has  not  been  fworn :  will  it  not  be  hard  to  fay,  that  becaufe 
he  once  a£ted  before  he  was  fworn,  therefore  for  tlie  future  k 
fhall  never  adi:  at  all  ?  He  confefles  he  did  wrong  to  a<Ji  before 
fwearing,  and  fubmits  to  be  puniflicd  as  an  ufurper  for  fo  doing; 
but  now  fays  he  I  am  convinced  of  my  error,  and  am  dcfiroos  of 
conforming  myfclf  to  the  rules  of  law  for  the  future.     He  had  a 
right  to  the  office  before  he  was  fworn,  though  he  had  not  a 
right  to  TiSt ;  he  does  not  forfeit  the  office  by  acting,  bat  fub- 
jetts  himfelf  to  punifliment. 

Bcfides  It  is  conllderaWc,  whetlicr  his  aftlng  can  forfeit  the 
jutereft  which  the  corporation  have  la  this  ele£lioii ,  for  it  ap- 
pears upon  the  return,  that  if  ihis  eledion  be  gone,  the  corpo- 
ration (as  the  law  now  (lands)  is  gone  alfo;  this  being  an  elec- 
tion upon  a  death,  fo  as  there  is  no  prcdecefibr  to  hold  over. 
Old  N.  B.  170.  I  Sid.  54.  86.  z  Injl.  282.  9  Co.  28. 
Rafl.  540, 

The 
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The  judgment  upon  an  information  is  not  final  as  to  the  right, 
though  in  a  writ  of  quo  nbarrnnto  it  is.  I  £///.  54*  I  Inft.  293. 
The  judgment  here  is  not  that  the  franchiie  (hall  be  fc  (ed  into 
the  king's  hands* 

This  man  mud  be  confidered  as  one  that  got  into  poflcffion 
fae&re  his  time.  If  a  copyholder  enters  before  admittaiKe,  the 
lord  may  turn  him  out ;  but  does  any  body  think  he  is  not  in* 
titkd  to  be  re*admitted  ?  A  feoffee  enters  before  iivery,  but  is 
Dot  he  capable  of  livery  afterwards  ?  Litt.  $  70.     1  Lift.  56,  57. 

Chappli  Serjeant  contra*  We  confefs  the  elcflion,  and  aroxd 
it :  we  fay  you  were  once  intitled  to  the  oflicei  but  you  were 
guilty  of  an  ufurpation,  and  were  excluded  upon  that  account  | 
the  wordtf  of  the  judgment  are,  riiat  in  the  faid  office  nuU&  imdo 
fe  ifitrqmUiat,  fid  p$hkus  adjuJicttur  et  excltsdatur.  Can  ady 
words  be  ftrengcr  to  deftroy  the  firft  eie£bioh  than  thefc  ?  Even 
in  1  writ  of  quo  toarranto  they  are  not.  Rafi.  540.  Co.  Ent. 
527.  537.  540.  559.  As  he  does  not  pretend  to  any  new  rights 
ve  bj  be  can  huve  no  mandamus  to  be  fwi9sn*iato  rim  office. 

Cttria  adwfare  vult.     And  this  term,  Mr.  Jafllce  Reynolds  be>    [  627  1 
ing  come  into  court  flnce  the  aigument  of  tlos  caufe,  the  cofuhfet 
were  direded  to  repeat  what  tbty  had: befoie. offered ^  and  thexL 
the  coart  delivered  tbcir  (^nions. 

C.  J.  The  party  ceruinly  comes  in  time  for  this  mandamus^ 
diough  die  year  is  out^  it  appearmg  that  h«  is  in  tided  to.  hold 
over,  and  tlut  no  other  perfon  hatli  been  finoe  ele^led  into  this 
office.     I  think  the  judgment  on  the  information  was  right,  for  ^ 

he  then  appeared  to  us  as  an  ufurpcr,  and  we  puniffied  him  as 
fuch  \  and  I  believe  no  precedent  can  be  Ihewn  where  in  thde 
informations  the  judgment  was  ever  entered  in  any  other  man- 
ner* If  the  judgment  is  right,  we  muft  give  the  words  of  it 
their  full  latitude :  they  import  an  abfolute  excluflon  from  the 
office,  and  are  we  to  intend  a  juoufque  in  any  cafe  ?  or  are  not 
the  words  of  this  judgment  as  ftrong  as  the  cafe  of  a  corporate 
amotion  ?  It  feems  to  me  that  the  ele£lion  is  done  away,  and 
that  unlefs  there  had  been  a  new  election  fince  the  judgment} 

the  party  is  not  indtled  to  this  mandamus.     Powys  J.  accord'. 

* 

Fortefcue  J.  A  quo  warranto  is  the  King's  writ  of  right,  and 
as  againft  the  crown  want  of  fwearing  is  as  much  as  want  of 
an  elediion :  the  jury  therefore  have  found  in  eficd,  that  he  had 
so  title  to  this  office,  and  then  of  courfe  he  is  to  be  excluded 
from  it  by  our  judgment.  I  never  heard  of  any  other  judgment, 
nor  can  any  thing  be  more  reafonable,  than  10  exclude  him  who 

X  z  a  appears 
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appears  to  have  no- title.  Where  the  (ranchife  ehime d  is  fach 
as  may  fubfift  in  the  crown,  the  judgment  is  to  feize  h  into  the 
King's  hands,  but  ^here  (as  in  this  cafe;  it  cannot  be  exercifed 
by  dtie  crown,  the  judgment  is  only  to  exclude  the  party.  This 
judgment  is  as  ftrong  as  a  forfeiture  or  amotion,  '  We  have  ex- 
prefsly  adjudged,  that  he  fliall  never  take  upon  him  this  office, 
and  therefore  it  would  be  abfurd  for  us  to  command  bim  to  be 
fwom  in  confequence  of  a:  right  prior  to  our  judgment.  If  a  man 
who  has  one  right,  claims  that  in  a  manner  diflerent  from  h'ls 
grant,  he  lofeseven  the  right  granted;  as  in  2  //I  7.  x  i.  where 
one  had  a  grant  of  a  fair  for  one  day,  and  he  claimed  it  as  a 
grant  for  two ;  the  judgment  is  that  be  (hall  lofe  his  fair,  and 
that  grant  could  never  be  fet  up  again. 

Reynolds  J.  I  (hould  have  had  fome  difficulty  in  giving  this 
judgment,  had  I  been  in  court  when  it  was  pronounced,  for  I 
know  of  no  certain  form  of  words  in  judgments,  but  every  jiidg- 
mcnt  may  and  ought  to  vary  according  to  the  circumances  of 
I  ^28  J  the  cafe  :  and  it  is  no  new  thing  to  meet  with  judgments  that  are 
only  qucu/que^  as  I  think  this  might  have  been  (l).  Sut  what- 
ever  my  opinion  might  be  in  that  cafe,  yet  in  the  prefent  cafe  I 
muft  concur  with  my  brothers,  becaufe  I  am  bound  to  take  and 
confider  this  as  a  jai^;ment ;  and  whether  he  (hould  have  been 
barred  or  not  is  not  materia),  (ince  in  faft  he  is  barred^  and  win 
be  fo,  till  that  judgment  is  reverfed  by  writ  of  error.  Per  oh 
riam^  The  return  muft.be  allowed. 

On  error  in  Parliament  adjudged  that  error  does  not  lie,  and 
the  writ  qua(hed  (a). 


(1)  Vide  Rex  v.  Biddle^  fofi.         (l)  Rex  v.  DeoH  bfe.  ^Dnhlk, 
95  a*  ««/#536,^.  P. 
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1 1  Georgii  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujlice^ 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  John  Fortefcue  Aland  Knt.      \ju/Iiccs. 

Sir  James  Reynolds,  Efq\  Knt.     ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wearg,  Knt.  Solicitor  General. 

Morris  verf.  Lcc. 

TH  K  plalntifF  declares,  that  the  defendant  made  a  promiflb-  Note  to  be  ac. 
ry  note  under  his  hand,  whereby  he  promifed  to  be  ac-  ^**"""**-**^^^i„ 
countable  to  the  plaintiflFor  order  for  loo/.  value  received,  and  Sb«"ftatut^* 
counts  upon  the  ftatute,  L-Rayn.  1396. 

^  8  Mod.  361. 

s  c 
After  verdift  for  the  plaintiff  it  v-as  moved  in  arreft  of  judg- 
ment, that  tliis  was  not  within  the  ftatutc,  and  that,  the  diftinftion 
had  always  held  between  negotiable  and  accountable  notes:  that 
no  note  was  negotiable,  that  was  not  for  the  payment  of  money 
abfolutely,  according  to  the  cafes  of  Jpplehy  v.  Btddle  (^),  and  .  *  3^  ^^  y^  p^ 
^m'lth  V.  Boheme  (^),  whereas   the  defendant  in  this  cafe  might  ^71. 
difcharge  himfclf  by  payment  of  the  plaintiff's  debts  or  ether-  (*'  3L.Raym. 
wife.  ^' 

Sedper  curiam^  There  are  no  precifc  words  requtfite  to  make  a 
p-  omiflbry  note :  it  is  enough  if  it  may  be  brought  within  the 
ii  tention  of  the  tlQl.  lliis  is  for  value  received,  and  he  makes 
himfclf  accountable  to  the  order;  a  fourtli  or  fifth  indorfee  can 
fettle  no  account  with  him,  therefore  we  muft  take  the  word  ac- 

X  X  3  countable 
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countable  as  much  as  if  it  had  been  pay^  and  the  pbiatiff  moftlisfC 
judgment,     ^fart  tamen. 


Paridi  rttct, 
fort.  324.  S. 


Dominus  Rex  vnf.  Inhabitantes  St.  Leonard  ShoreditcL 

ON  a  fpccial  order  for  a  fca^engci^s  rate*  it  was  ftated,  that  in 
the  parifh  there  were  three  divifioiis,  and  this  rate  was  made 
for  one  onljr,  but  that  in  this  divifion  there  were  no  chorck- 
wardens  or  overfeers  refiding,  though  the  pari(b  at  large  had  fod 
ofHcers.  At  the  fcflions  this  rate  was  quafhcd»  on  account  dut 
there  ought  to  have  been  a  general  rate  for  the  whole  parifli : 
and  now  upon  bringing  all  orders  before  the  court  it  was  oficrcd 

s  <r  3  W.  ^M.  in  fupport  of  the  firft  order»  that  the  2  tf  3  JiT".  &r  M.f.  2.  r.  8. 

ik.  z.  c.  8.^  j^jjjj  (j^g  word  plact  as  well  zsparyh  \  and  therefore  n  rate  for  tbc 
divifion  was  good.  Sed  ptr  curiam.  Whatever  it  might  kavi 
heen  in  cafe  the  churchwardens  and  overfeers  had  rcGded  in  tbit 
divifion,  yet  this  being  made  for  a  place  that  has  no  fuch  offian, 
can  never  be  maintained.  The  feflions  therefore  did  right  to 
quaih  the  rate,  and  the  order  of  feflions  muft  be  confirmed. 

Vaughan  verf.  Evans* 

Prohibition  to  t  A  ^^^^  ^^  foreclofure  was  brought  at  the  grand  feflions  of 
fuit  in  ff^M/es  £\^  Montgomeryjbirej  and  the  fubpctna  was  ferved  in  England 
Tcfrwaf  "fcfv^d  "P^"  *^  delendant,  he  and  the  plaintiff  having  both  cftatcs 
out  of  the  jurif-  Within  tlic  jurifdiGioii,  the  mortgaged  premifies  lying  there  alfo. 
diOion.  Et  ptr  curiam,  A    prohibition  ought  to  go.     They  can  fcnrc 

8  mI3!°374?  *  "^  proctfs  out  of  the  jurifdiftion :  and  though  the  court  of  chan- 
h.  C.  eery  here  do  fend  fubpcfPa*s  to  Ireland  and  Scotland,  yet  the 

right  of  tloing  fo  was  never  eftabliflied. 

{a)  X2  Mod.  Fortefcuc  J.  Said  pofitively  they  could  not  do  it,  and  cited  Hutt. 

13S.  172.  s.  C,  59.     Cumber.  468.  [a).   A  piohibition  was  granted  (1). 


(l)  FiJe  Rowland  v.  HockcnbuUe,  I  Ld.  Raym.  698. 

Dominus  Rex  vcr/.  Venables. 

Aiehoufci  rr^  H  K  R  E  was  an  order  for  fupprcfling  an  alehoufe  ;  and 

much  t^icrf^^'  X     ^i^^^"^  ^hat  a   fecond  order,  reciung  that  he  had  fincc  con- 

ForL.  325.  *  tinued  to  fell  ale,  anil  therefore  committing  him  for  three  days> 

SfiT.  Ca.  267.  and  till  he  fiudb  furcties  not  to  fell  without  licence. 

SI-  2I0« 
iMod.  377. 

Ca.  of  Sett,  and       It  was  moved  to  qiiaOi  the  lad  order  for  want  of  ibewinga 
plrTersc     fuinmons  or  appearance  of  the  defendant;  and  SaU.    181.  and 

the 
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die  cafe  of  The  ^teen  v,  Grten^  12  Ann.  were  cited,     SeJ  fer  ^^  ^^^' ^'^* 
a/riam^  We  wiil  not  prefumc  they  aftcd  unl&wfully  :  a  fummons 
is  certainly  neceflary,  and  the  juilice    is    punilhable  if  he  pro- 
ceeds without :  you  never  fliew  notice  to  the  pariih  that  is  to  be 
charged  in  orders  of  removal.     The  order  was  confirmed  ( i  }• 

(i)  Ftde  Rfx  V.  Aufiin^  Fmt.  325.     Rex  v.  CUg^  onH  47).    Aanu 
in  JUx  V*  MaUin/M,    2  Burr,  6Sl, 

Dominus  Rex  vetf.  Inhabitantcs  de  King^s  Langley. 

AN  order  in  nature  of  a  pafs  for  a  child  of  two  years  old  as  a  Chiia  of  two 
vagrant  was  qualhed;  it   not  being  of  age  fufficient  to  y^^^^J^^^^"^*^ 
commit   an  a^  of  vagrancy  within  the  intention   of  tlie  fta- Caf.  ot  Setc  and 
tutc(l).  Ktm.f.  lio. 

^    '  No.  162.    '  - 


,  Fore  323. 


(x)  4  Com.  Dig.  Juftices  of  Peace  ^  (B.  77.)  639. 

Hutton  verf.  Stroubridgc. 

ON  the  ad  of  June  (which  was  in  Trtnitj  term)  the  defend-  P«^*cc. 
ant  brought  a  babem  corpus^  and  put  in  bail :  the  plaintiff 
did  not  proceed  in  that  term,  or  in  Micbaelmas  term,  but  in  ///• 
lary  term  delivered  a  declaration  ;  and,  upon  my  motion,  the 
court  held  the  defendant's  attorney  was  not  bound  to  accept  it, 
though  but  a  part  of  Trinity  term  clapfcd  after  bringing  the  Ao- 
ieas  corptis  \  fo  as  there  were  not  two  whole  terms  ( 1  )• 


(j)   Clarke  V.  Harbhh  Barna  three  terms  to  declare  after  bail 

90.  S.  P.  agreed.     *  Bui  fee  Cro.  put  in."      Tidd*s   Frac,   K.   B. 

Jac    620.    by  which  ii  appears  185.  note, 
that  aocicQtly  the  plaintiHr'  had 

Morfoot  verf.  Olivers  et  \xx\ 

Q  C I R  E  Jieri  inqnirj  againft  hufband  and  wife,  as  flic  was  imfcirtficiat 
^   executrix  in  her  right,  brought  by  the  plaintiff  as  executrix,  onajuoguient 
upon  a  judgment  recovered  by  her  on  a  bond  to  her  teftator.  The  J^^.cu*^"  ^^ 
defendants  demurred,  and  fliewed  for  caufe,  that  it  was  not  al-  death  ot*  the 
Ifgtd  in  the  fcire  fieri  inquiry,  that  the   teftator  of  the  plaintiff  <«*»«*>'  necd»ot 
was  dead.     And  Martin  pro  defendente  infifted,  that  tliough  this  if.  Rlvm' 139  c, 
might  perhaps  be  well  enough  upon  a  general  demuirer,  yet  s  Med.  373. 

X  X  4  furely  ^^c."^*^*  '^' 
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ferelyit  was  infoimal,  and  would  be  ill  upon  a  fpectal  demurrer, 
which  was  this  cafe. 

Strapgi  contra*  In  a  common  fare  facias  by  an  executor  to 
revive  a  judgment  recovered  by  the  teilator,  it  may  perhaps  be 
neceiiary  to  (liew  him  to  be  dead,  becauff  that  is  the  firft  aflor 
procefs  after  his  death  ;  but  in  \K\sfcire facias,  which  comes  after 
a  fuit  by  the  executrix,  and  wherein  (he  has  recovered  a  jo<^ 
ment,  which  muft  be  taken  to  be  good,  there  is  not  the  fame  oe- 
ceflity  :  it  may  as  well  be  cxpeftcd  to  be  repeated  in  every  pro- 
(  $3?  3  pefs,  which  was  never  done.  When  the  executrix  firft  come^  into 
pourt,'  (he  muft  (hew  herfelf  to  be  compleatly  fo ;  but  when  flic 
has  once  done  it  (as  it  muft  here  be  taken  (be  has,  eife  (he  couid 
not  have  hzA  ]\i^mitnt  as  executrix)  it  will  be  to  no  purpofeto 
repeat  the  fame  thing  over  again.  In  every  declaration  it  is  ne- 
cciTary  to  fay  the  defendant  is  in  cuftod*  mar*j  to  give  this  court 
ajurifdiflion,  but  it  is  never  taken  notice  of  in  the  fubfequent 
proceedings.  In  the  firft  fuit  the  defendants  might  have  pleaded 
fte  unquei  executrix^  but  not  having  done  it  at  firft,  they  have  loft 
the  opportunity  :  if  we  had  averred  in  this  fcire  facias  that  die 
teftator  was  dead,  the  defendants  could  not  have  been  admitted  to 
travcrfe  that  fuggcflion,  after  a  judgment  againft  them  at  the 
fuit  of  the  plaintiff  as  executrix.  In  the  cafe  of  the  firft  proccii 
after  the  dcatli  of  the  teftator,  they  might  travcrfe  that  matter, 
and  therefore  it  may  be  necefTary  to  be  (hewn  ;  but  in  thii>  csfc 
they  are  too  late  to  o|ycft  any  thifig  of  that  nature,  and  I  fubmit 
tliis  as  a  good  anfwer  upon  that  diitiu£lion. 


The  court  at  fir{l  doubted  upon  the  point  of  its  being  (hewn 
for  cMtfe  of  demurrer,  but  faid  afterwards  there  was  notl;ing  in 
the  OTjcftiou,.  aiid  gave  judgment  for  the  plaintiff. 


po  error  In  par-   ,  Ther^:  was  another  cxccpt!oii  that  the  fherifFhad  returned,  that 
iiadwrtt'  Ac       the  wife  ^s  w«ll  as  the  huiLand  had  converted  to  her  own  ufe; 
j]^j|^^^  "^^    buc  this  was  over-ruled  on  the  authority  of  Belleixf  v.  Scott,  anU 
440  ( I  ;• 

Writ  of  error  Tht'.  judgment  was  pronounced  about  one  pf  the  clock,  and 
fuedourbeforf  ^\^  plaihtiflfient  inynedlately  and  put  an  ollicer  into  poflcfHon  of 
/npfrjiieas!  *  tht  i!eft:ndani*s  goods,  who  had  be  fere  fued  out  a  writof^rrorj 
Poll.  £67.  and.it  flood  equa'  lj^for<»  the  court  as  to  the  point  of  time,  whe- 

2 Term R.  279.  ^hf T  the  exeiutiou  was  firfl  ferved,  or  the  writ  of  error  firft  al- 
lowed.     ITie  court  fet  aPde  the  execution,  faying,  that  though 
not  being  ferved  with  the  nllowance  it  yrzs  no  contempt,  yet  ia 
point  of  Taw  it  was  z/uperfedeas  from  the  moment  of  pronounc- 
3i^HM.6.so.t.  ing  judgment. 

(l)  Smalky  v.  Ker/cotp  foft,  ^©JA. 
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Bourne  verf.  Turner, 

SERJEANT  Comyns  moved  on  afHdavit,  that  the  tenant  LanUlord  cann«t 
in  poffeffion  was  a  material  wif^icfs  for  the  landlord,  thai  ^^^^^[^1^^^', 
dierefore  the  landlord  might  be  made  a  dcicndant  in  the  room  of  menc  in  the 
of  the  tenant  in  poflelFion.  fo«»  <>*  tenant 

in  pcfT'flion 
upon  aitiJavit 

Strange  contra  infifted  it    was  never  donei  and  it  would  not  tluc  be  i^  a  nu- 
makc  him  a  witnefs  when  done  (i }.     Et per  curiavij  He  is  liable  **^"*J  witncft 
for  the  mejne  profits.     The  declaration  is  regularly  delivered  to  sLrn.aTNL 
the  tenant  in  poiieflion  :  it  wasf  never  done  in  thi$  cQurt,  though  JPri.  93. 
Serjeant  Comyns  faid  it  had  been  done  in  C.  B.  ^cMod't^zJ' 

Rich.  Reg    17. 

___^ ^ \ , ^_    %Bae.jibr,jii. 

Cut  ttmp.  Hard* 
161.  n*  to  sd« 

(I)  S.  P.  Dfe  V.  mHiamsi  Qr^^p.  62U  •^• 

[  633   ] 

Clark  ver/.  Godfrey,     In  C.  B. 

IT  \vtis  fettled  by  the  court  on  great  confultation,  and  delivered  Pn.aice  in  de- 
11  a  folcmn  rcfolution  by  Eyre  Chief  Juftice,  that  an  attor-  I'/crin^attor- 
nrv*s  hill  muft  be  delivered,  on  the  3  Jac,  i.  r.  7.  before  any  p^_  |[^g  ^g^ 
acl:  w  brought ;  that  fo  th-   client  may  have  an  opportunity  of  Co.  C.  17. 
looking  Into  it,  bjefocc  he  is  run  to  any  farther  expence^  1  Geo. 
2*  c.  2j|.  $22« 


Shank  qui  tarn  verf.  Payne. 
In  Middlefex,  coram  Raymond,  Chief  Jtijlice. 

IN  a  qui  tarn  on  the  ftatute  of  ufury,  the  Chief  Juftice  refufed  Party  to  ufn- 
to  k  t  the  pany  to  the  contract  be  a  witnefs  to  prove  the  re-  "^^^  ^'^^"^i  a 
p.  y.Ticnt  of  the  n«oncy,  bccaufe  fill  that  was  proved  he  was  no  ^provcpay-* 

V,  itnwfs  at  all  ( I ).     Strange  pro  iefendente.  meat 

^  *    ^        t:  But  fee  T. 

1^1  ■     ■■  Kaym,  191, 

Caf.  temp^ 
(i)  Jhvams  qui  tan  v.  Bitin,     the  notc  to   R^x  v.    NimeZj  fo/f.  Uad.ie^.n  t» 
4  Burr.    7251"     Ml    L      N.    I\      1.43.  ^-c^- 

s8b.  S.  C.  and  fee  toe  cafiu  ci^ed  in 


ibr  the  other. 


6jj  Trinity  Term  ii  Geo. 

Dommus  Rex  v^rf.  Azire.     Ibidem. 

wife  witnefs  f^^  indi£tment  againft  the  hufl>and  for  an  aflauk  upond 

gainft  huf.  \j  wife,  the  Chief  Jufticc  allowed  her  to  be  a  good  witnc 

^  for   the    Kingi    and  cited  Lord  Audlef^   cafe,    StaU  7m 

'  vol.  I  (i). 

(\)  Fide  Mo  B.  L.  N.  P.  zZy. 

Dominus  Rex  vcrf.  Fletcher.    Ibidem. 

Where  «ie  de-  T^  ^  ^  ^^"^^  indiclcd  for  an  affault,  one  fubmitted  and  w 
feftdant  u  fined,  X  fined  I  /.  and  paid  it :  the  other  pleaded  Not  guilty,  ai 
iV"  Ti^V*  "P^"  ^'^^  ^^*^'  ^'^  Chief  Juftice  allowed  him  to  call  the  other  d 
fendant^  the  matter  being  now  at  an  end  as  to  him  ( i). 


(0  Fide  P§p!et  v.  James,  Btdl.  L.N.  P.  ed.    1790.  a86.    G/i 
Law  ofEvid,  id.  td.  135. 


Anonymous.    In  C.  B. 

Where  no  more   ^  \^  R  K  S  P  A  S  S  quart  claufum  fregit  et  quendam  iaurum  (e 

cotts  than  da-         £     J^fta  igmufugaviii  per  quod  the  plaintiflF^s  goofberry  bufii 

Ciib^*iq.  Rep    ^^^^   thrown   down,  necnon   quinque  perticas^  Anglice  poles, 

I9».  5.  C  ^^^(fw  r//M^  ereElas^  affixatas  et  exijlcftiei fregity  lacerennt  et/poliavt 

verdi£l  for  the  plaintiff,  and  a  (hilling  damages.     A  nd  on  mot* 

for  full  coils  the  court  held,  that  the  words  in  this  dedarati 

L  ^34  D    ^^^  ^^^  import  an  a£lual  afportation,  which  mud  be  an  ent 

carrying  away ;  and  that  the  tearing  and  pulling  up    the  po 

was  not  fuch  an   afportntion  :  that  this  was  a  cafe  in  whtd 

ctrtificate  might  have  been  made,  becaufe  the  freehold  mij 

have  been  in  queftion.     In  debating  this  cafe,  2   VtfiU  48.  n 

cited,  which  was  trefpafs  quart  claufum  Jrepi^  and  putting  ftal 

upon  his  ground,  where  it  vtsls   held,  that  the   plaintiff  (hoi 

not  have  full  colb,  but  if  any  thing  had  been  taken  away, 

how  little  value  foever,  it  had  been  otherwife.     The  court  < 

not  feem  fatisfied  with  the  cafe  in  2  Ftnt.  215.  which  wasti 

pafs  qtMft  claufum  fregit^  and  digging  up  and  carrying  away  I 

trees  ;  wherein  it  appeared  upon  the  evidence,  that  the  defer 

ant  had  digged  up  feveral  roots  of  the  plaintiff's  trees«  and  i 

moved  them  to  a  place  upon  the  fame  ground   about  two  yai 

diftaj] 
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dtdance  off;  and  upon  a  qucftton  whether  this  was  fuch  ^  car« 
rying  away  as  tliat  the  plaintifF  flioukl  have  full  cods,  or  on!/ 
cofls  accotiiing  to  the  (latute,  PclUxfen  and  Rokehy  were  of  opi- 
nion, that  the  plaintiff  was  to  have  full  cofts,  becaufc  the  roots 
were  carried  from  the  place  where  they  were  digged,  though  rtot 
removed  off  from  the  ground  ;  but  Ventris  thought  that  it  was 
not  fuch  a  taking  as  amounted  to  an  afportation ;  and  to  fupport 
this  opinion  they  relied  on  the  cafe  of  Franklin  v.  Joiiaud,  HiL 
8  /f^.  3.  in  B.  ft.  which  was  trefpafs  for  breaking  and  entering 
the  plaintiff's  clofe,  and  eating  his  herbs,  and  for  pulling  up  and 
throwing  down  three  perches  of  hedge  lately  eroded  ;  and  on  a 
verdid  for  the  plaintiff  and  5  /.  damages,  he  moved  for  cods 
notwithftanding  the  22  1:5  23  Car.  2.  becaufe  there  was  an  af- 
portation laid  in  the  declaration,  viz.  pulling  up  and  tlirowing 
down  the  hedge,  which  could  not  be  done  witliout  fome  afporta- 
tion. Bat  per  Holi  et  Curiam,  By  afporution  is  meant  a  carry- 
ing quite  away,  and  not  fuch  an  afportation  as  this  i  fo  the  mo- 
tion was  denied  ( 1  )•  § 


(l)  Ck^;^  v.  MoljMittx,  S.  P.  by  all  the  judges,  Doujr,  yjg, 

Reynolds  verf.  Clarke. 
Trin.  8  Geo.  rot.  474. 
^TT^  R  E  S  P  A  S  S  for  entering  the  plaintiff's  yard,  and  fixing  'f  orc  has  a 


a  fpout  there,  prr  quod  the  water  came  into  the  yard  and  ."^^t^*ya7d  of 
Totted  the  walls  of  the  plaintiff's  houfe.     The  defendant  jufti-  another,  and  he 
^C8,  that  before  the  trefpafs  John  Fountain  was  feifed  in  fee  of  <«esafpout 
the  plaintiff's  houfe  and  yard,  and  two  other  houfes  adjoining,  charge  water 
and  demifed  the  plaintiff's  houfe  and  yard  to  one  Tyier^  except  upon  piainciff 's 
the  free  ufe  of  the  yard  and  privy  for  the  tenants  of  the  other  two  Jj°J»  "!.**^f 
houfes  jointly  with  the  tenant  of  the  plaintiff's  houfe  :  then  he  cafe.      * ' 
ihews  how  the  houfe  of  the  defendant,  which  was  one  of  the  two  8  Mod.  272. 
houfes,  came  to  him  ( 1),  and  that  he  enrtred  the  yardard  fixed  ^^Pcff!)'^'^ 
the  fpout  for  his  ncceffary  ufe,  to  carry  off  the  rain,  proui  ei  bene  Uo!t  c.  J.  3«. 
&•////.     The  plaintiff  demurs.     And  ^  P-  *"l'  »• '« 

(1)  The  jarlificatioD  proceeds,     camt*  down   firora   the   faid  one 
tbat  at  the  time  of  making  the     mrfTuage  (i.  c.   the  defendant^) 
conveyance  from  FauMta'm  to  the     into    the   yard,   ^c.      Fide  Ld. 
plaiDtiff  and   Tyler ^    and  before     Raym,  1399* 
'  and  always  afier^  the  rain  water 

Rtivt 


CjS  Trinity  Term  ii  Geo; 

Rcfvf  pro  defenJente  in fi  fled,  jthatthis  exception  amounted  to 
licence  of  the  part7,  and  that  a  diftin£lion  has  always  been  tab 
between  a  licence  in  law,  as  to  go  into  a  tavern,  and  the  licen 
cf  the  party,  and  that  this  being  of  the  latter  fort,  an  adioD< 
trcfpafs  will  not  lie  ;  but  if  the  fpout  be  a  prejudice,  the  plaint 
iiiufl  right  himfelf  by  an  allien  upon  the  cafe.  1 1  C#»  Tthej 
Carpenters  cafe.  This  is  an  a&ion  of  trefpafis  brought  for  aw 
fance  upon  our  own  pofTcflion, 

jEV /vT  Chief  Juftice,  Though  he  had  a  right  to  enter  into  J 

yard,  yet  it  is  confiderable,  whether  if  he  abufes  that  right  to  t 

detriment  of  another,  he  is  not  in  the  fame  cafe  with  every  od 

tvefpaflcrc     Et  per   Fortrfiue    Jwftice,    Trcfpafe  is  a   poiffft 

ndlion,  nnd  how  does  this  invade  the  plaintiff's  poifeihon?  T 

difference  between  trefpafs  and  cafe  is,  that  in  trefpafs  thcplai 

tiff  complains  of  an  immediate  wrong,  and  in  cafe,  of  a  wro 

that  is  the  confequcnce  of  another  a£l.     Et  per  Raymond  Jufti 

That  dift||i6lion  is  perfectly  right.     I  remember  a  cafe  in  B. 

1-.!.  Riym.272.  Q-urtney  \\  Collctty  which  was  for  the  defendant's  diverting] 

^c.^c^z-i'     ^'""  v/arer-courfe  in  his  own  land,  per  quod  the^  plaintiff's  h 

».  c,      '         was  overflowed;  after  a  verdift  pro  queV^  it  was  often  debit! 

whether  this  was  an  action  of  trefpafs,  or  upon  the  cafe,  a 

at  lad  judgment  was  for  the  plaintiff,  who  had  brought  trcfp 

only. 

The  court  faid  it  was  a  nice  cafe,  and  therefore  they  gave: 

their  opinion,  but  ordered  an  ulierius  concilium. 

After  a  fecond  argument  to  the  eflf^^  of  the  former,  the  cd 
delivered  their  opinions  this  term.  Chief  Jufticc  :  "Wc  m 
keep  up  the  boundaries  of  atkions,  other  wife  we  (hall  introdi 
tl^c  uimofl  confufion  :  if  the  a6t  in  the  firft  inftance  be  unlawi 
trefpafs  will  lie  ;  but  if  the  aft  \s  prima  facie  lawful  (as  it  waj 
this  caiV)  and  the  prejudice  to  another  is  not  immediate,  buto 
ftquential,  it  mull  be  an  aSion  upon  tlie  cafe  (2)^  and  ihi 
the  <liflinc!lion.  The  tafc  I  mentioned  the  laft  time  of  Ccurt 
v.  CclU'tt  was  a  plain  trefpafs,  and  the  account  I   then  gave  0 


(2)  This  diAinftion  by   which  hlaclfianc    J.   in     Scott    v.  V 

the  Uwfulnefs  or  unlawfulncfs  of  hirdy  2  Black.  894.    3  Ullf.  \ 

tl?'!  original  fl6l  is   mndc   ihe  cri-  and    by    De   Grty^    C.    J.  S. 

trrirn   between  an  action  of  trf-  2  Blitck*  899.    3    H'iJj',    41 1.  j 

frf<  nnd  o^crfc  is  not  to  be  found  inl>«nce$are  there  put  where  t 

in  Ld.    RttymoTtrt^s  own  report  of  fafs  will  lie  for  the  confequeo 

ii.i>  cafe,  it   \%  argumentatively  of  an  td  lawful  in  its  commcn 

denied  by  FoUifcue^  J.  in  the  in-  menttnd  cafi  for  tho(c  where 

fiances    put  by   him  poll.    636.  original  a<!l  was  unlawful. 
and   c.vprcffly    con  trover  :cd    by  fn 
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from  my  memory  was  miftaken  :  it  was  Hll.  9  W.   3 .  in  B.  R. 
trcfpafs  for  taking  fifties,  necnon  pro   eo  quod  he  broke  down  the 
bank  of  the  river,  perquodxSM,  water  iflued  and  other  fifties  went 
away :  after  verdifik  for  the  plaintiiF,  it   was  moved  in  arrell  of 
judgment,  that  the  latter  part  was  cafe,  and  not  joinable  with 
trcfpafs  ;  but  the  court  held  tliat  was  a  trefpafs,  and  wliat  came     ^  ^  ^  ^ 
under  the^  quod  was  only  matter  of  aggravation.     There  was     L  "3^  J 
another  cafe  in  B.  R.  Hii.  8  /tnn.  Le%itridge\.  HoJkitis{a).  That  W  "  Mod. 
was  cafe  for  digging  trenches^  whereby  the  water  was  drawn  ^^j['        ^  j^^ 
away  from  the  plaintiff" 's  river;  it  was  moved  in  arreft  of  judg-  Raym.  1402. 
ment,  that  this  was  trefpafs  ;  but  the  court  faid,  that  it  not  be    In  which  laft  it 
ing  kid  to  be  a  digging  upon  the  plaintifi^'s  ground,  the  adion  H«/f  was'of  V»- 
upon  the  cafe  was  mod  proper  :  and  I   take  that  and  this  to  be  nion  that  tref- 
thc  fame  cafe,  the  defendant  having  a  right  to  enter  the  yard,  ^^^  ^°^^^  ^^ 
and  do  the  firft   a£t,  which  is  here  complained  of,  I  think  this 
fliould  have  been  an  a^on  upon  tlie  cafe,  and  that  trefpafs  will 
not  lie. 

Powys  accord.     Et  per  Forte/cue  Juftice,  Trefpafs  will  not  lie  Where  the  a^ 
for  procurmg  another  to  beat  me  ;  if  a  man  throws  a  log  irtto  i";u'l?^u,**'ie^ 
the  highway,  and  in  that  a£l  it  hits  me  \  I  may  maintain  tref-  pafs  win  lie, 
pafs,  bfecaufe  it  is  an  immediate  wrong;  but  if  as  it  lies  there  I  J!'*^^^  " "  ^"^T 
tumble  over  it,  and  receive  an  injury,  I  muft  bring  an  action  fcqucn^e^tVuft 
upon  the  cafe;  becaufeit  is  only  prejudicial  in  confcquence,  for  be  cafe  (3]. 
which  originally  I  could  have  no  atSion  at  all.     Et  per  Reynolds 
Juftice,  The  diftindlion  is  certainly  right ;  this  is  only  injurious 
in  its  confcquence,  for  it  is  not  pretended  that  the  bare  fixing  a 
fpout  was  a  caufe  of  aftion,  without  the   falling  of  any  water  ; 
the  right  of  aftion  did  not  accrue  till  the  water  aftually  dcfccnd- 
ed,  and  therefore  this   ihould  have  been  an  af^ion  upon   the 
cafe     Per  curiam^  Judgment  for  the  defendant. 


(3)  This  diftinftion   is  either  Scott  v.   Shepherd^  3  IVilf.  409, 

relied  upon  or  admitted  in  Ship-  412.    2  Bla^k,  892.,  S.  C.   Mur- 

cGtt  y.mugfoiJ^  I  Ld,  Raym.  187.  ganv,  Hughes ^  2   Term  Rep.  225. 

Hantfardv.  Banies,  2  Burr.  1114.  Bull.  L,  N.  P.    16,  79,  and  the 

Herjjker  v.  Bit  heck,  2  Bmr,  1 5  56.  cafes  there  cUcd. 
GMtci   v.    Bayley^     2    Ullf.    313. 


m 
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II   Georgii  Regis.     In  B.  R. 


Sir  Robert  Raymond,  Knt.  U^rd  Chief  Jufticc. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  John  Foncfcue  Aland,  Knt.      \jf9ifiicei. 

James  Reynolds  Efq.  -* 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wcarg,  Knt.  Solicitor  General. 


Wyat  verf.  EiEngton. 

Taking  hmt  tt  HT^  R  E  S  P  A  S  S  for  entering  the  plaintiff's  houfcy  and  tab 
ctfftf/Zfistooge-  JL  ing  divcrfa  bona  et  catalla  i^tus  Sar^  adtunc  ct  ihiditn  in^ 
iI'k^^!^^.  v^a.-  after  veidift  for  the  plaintiff,  it  was  moved  in  arreftof 
rirt.377-S.C.'  judgment,  that  this  was  too  general.  5  Co.  35.  And  without 
much  delxite  the  court  were  all  of  opinion,  that  this  was  not 
maintainable,  and  fo  the  judgment  was  arrcfted  (i)» 

(l)  Bertlt  y.  Pickeringy  4  Burr.  2455.  S.  P.  and  fee  Mdrtim  v.  Hn- 
dtiellijfbnf  2  Ld,  R<tym.  1007. 

Dominus  Rex  verf.  Sir  William  Lowther. 

No  Information  HT^  H  E  court  refufcd  to  grant  an  information  In  nature  of  a 
ibr  ereaing  a  j^  quo  nvarranto  agatnft  Sir  Wiliiam  Lonvther  for  ereAing  a 
iTR^ym.  1409.  warren,  it  being  only  of  a  private  nature.  And  Fartefiut  Ju(tict 
1  Seffi.  ca.  369.  faid,  he  kn^w  it  formerly  attempted  and  denied  (i). 


f I.  %fi.  s.  c. 


(1}  S.  P.  in  Rex  V,  Cann^  Aid.  15.   Uktfinh  cafe,  Jmud.  a6i. 
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Smith  verf.  Key. 

IN  a  quantum   meruit  the  defendant  pleaded  a  tender  on  the  Pl«intl  AT  oblige* 
4th  of  Mayy  ante  ditm  exUhitionU  bilU  :  the  plaintiff  replied,  ^J^^^J^T^^ 
non  obtuUt  ante  diem^  He.  and  to  onft  the  defendannt  of  the  be-  conUng  to  t^ 
nefit  of  the  plea,  made  up  the  book  with  a  general  memorandum^  ^^^^^^^ 
Aat  would  refer  to  the  firft  day  of  the  term,  which  was  before  ^*^e  woSd*" 
the  4th  of  May.     I  moved  on  an  affidavit  that  the  tender  was  oufi  defenaanc 
upon  the  4th,  and  no  writ  taken  out  till  the  6th  of  Mayy  that  ^^^^^^^ 
the  plaintiff  might  be  obliged   to  make  his  memctaudum  fpecial, 
according  to  the  truth  of  the  fa£l :  and  after  a  rule  to  fhew 
caufe,  the  fame  was  ordered  accordingly  (i). 

fi)  Smith  V,  RaydoHp  cited  i  Hard<w.  141.     So  alfb  to  let  ia 

^^If*   39-     ^^re  if  not  S.  C.  the  defendant  to  a  plea  of  out- 

Thompfm  r.  Mmjbatt,  I  IVttf,  304 .  lawry.     IVillcs  V.  Earl  tf  Halifax^ 

Snuhouji    V.   Allen,    Caf.    Tmf.  2  Wtlf.  2;6. 

Pocklington  verf.  Peck. 

ERROR  was  brought  of  a  judgment  in  C,  B.  in  an  a£Kon  ^*^V^.  •  /^ 
there  by  a  fetne  fole  :  to  the  fare  facia j  quart  executio  w«, -(^^^' ^*^^ 
the  plaintiff  in  error  pleaded  in  abatement,  that  the  defendant  in  ikiiii>enoc«ft«. 
error  was  married  fince  the  judgment,  and  before  the  ifltiing  of  ^^'^  i/thcr^ 
the  fare  facias.     Upon  this  Rieve  moved  on  behalf  of  tlie  de-  ^ay^i£^% 
fendant  in  error,  to  quafh  their  own  fcire  facias  \  and  Strange  coqua&hii4Wji 
contra  infifted  upon  cofts.     Sed  per  curiam^  It  is  the  fame  in  a  ^"^ 
"are facias  z%  in  an  a£lion,  where  you  plead  in  abatement  and  the 
plaintiff's  writ  is  abated,  he  pays  no  coils.     Had  there  been  no 
plea  in  abatement,  and  the  party  had  moved  to  quafh  his  own 
writ,  we  (hould  have  made  him  pay  cods  (j).    llie  writ  was 
quafhed  without  cofls. 


(i)  ^^;r  if  before  plea  plead-  S.  C,  PmU  v.  BroadfieU,  Barnm 
ed,  Hucr  V.  irhitehrcad,  Ca/i  4^1.  Caf.  Proa,  C.  P.  109. 
Fraa.  C.  P.  74.    Proa.  Reg.  78.    Pra^.  Rfg.  378.  S.  C. 

Fether  et  al'  verf  Shclton. 

/  1  ^  H  E  defendant  pleaded  a  tender  with  a  profert  in  curia  of  On  tencftr 

X  ^'^c  money  -,  and  on  a  certificate  that  no  money  was  paid  ^^!^^*n^^^^. 
in,  Strang  moved  to  fet  afide  the  pica.  Et  per  curitiw.  It  is  no  paid  into  coiwti 
plea,  and  the  plaintiff  might  fign  judi'mem.  •'  the  plaintiff 
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N.  B.  1  did  not  venture  to  advifc  my  clicn"  to  do  this,  bccwfe 
in  anottier  cafw  this  term,  where  a  plea  in  abatement  was 
put  in  without  aj/iddvtt^  and  the  plaintiff  figned  jodgmcDti 
the  coun  fet  it  afide  (i). 


(i)  ^uemV'viiel   Cfmf.  PraS.  \l%» 
[  639  ]  Flower  verf.  Coniit*  Bollngbroke. 

The< 

noc| 

enu 

yean  ftanding     charged  the  plaintiff  for  doing  it,  and  had  been  paid  his  lull.  The 

umncfnttntc.      attomey  being  dead,  whereby  the  plaintiff  had  loft  his  remedy 

See  Bamet  37.    againft  him,  and  there  being  a  decree  in  Chancery  for  the  paf- 

n.to2ded.         m en t  of  the fe  debts  in  a  courfe  of  adminiftration  ^  the  plauitf 

tt>  have  a  preference  before  other  creditors,  moved  the  court  foe 

leave  to  enter  up  the  judgment  mtnc  pro  tunc.     But  upon  confi* 

deration  the  court  rcfufed  to  do  it,  (though   by  not  being do^ 

quetted  it  could  not  affed  purchafers  ( i,)  it  being  at  fucb  a  dip 

tancc  of  time,  that  the  prefumption  was,  that    the  debt  vai 

fatisfied  (2}. 


{l)f'u/e  ffaii  v.  Gartbf  Barnes         {i)  Siwrk   V.  L&rd  Banii^ 
261.  p^.  826. 

Sherman  v^rf.  Alvarez. 

AffidarSttoplea  A  CTION  by  original  In  B.  R.    The   defendant  mtjer 

in  abatement  t\  pleaded  in  abatement,  that  the  writ  was  never  returned: 

that  the  writ  and  it  was  moved  by  Fazakerlej^  to  fet  the  plea  afide,  becaole 

TunJd^'wnt^  there  was  not  an  affuinvit  to  verify  it ;  for  the  intent  of  the  aS  [a] 

cef^ry.  was,  that  the  pkiutiff  fliould  not  be  delayed  by  being  obliged  to 

^'  ^^s°c  ^^^  iHue,  unlefs  when   tlie  plea  came  in  there  was  ibme  cauiie 

\a)\  Jbm.  €.  ^o  believe  the  trutli of  it. 

i6*/.  It, 

Lee  contra f  obfervcd  that  the  zfk  did  not  confine  the  aflifiiv 
ance  of  the  plea  to  the  oath  of  the  party,  but  to  any  eitber  proMti 
cau[e\  and  what  can  be  more  probable  that  this  writ  wasnerei 
returned,  than  when  the  plaintiff  in  giving  ojer  of  it  has  not  fet  il 
out.  Sed per  curiam^  When  you  demand  cjvr,  it  isonly  <^ol 
the  writ :  whether  it  be  returned  or  not  is  a  matter  of  fafl, 
wherein  the  plea  not  being  verified  by  affidavit^  it  mud  be  id 
afide. 
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The  Company  of  Mercers  and  Ironmongers  of  Chefter  agawji 

Bowker. 

ERROR  of  a  judgment  in  die  grand  fcflions  of  CAj^^,  Aaion  tried  bci 
whereby  a  judgment  given  in  the  mayor's  court  of  Chefier  ^iJ^^^Mr- 
was  reverfed  fot  an  error  in  iz6t :  the  error  affigned  and  found  on  ty,  jud^mejie 
record  was,  that  the  a£lion  was  properly  commenced  and  tried  ^|ngg5inenby« 
before  a  mayor  who  was  no  party  ;  but  that  after  the  verdift,  and  wai  reftifed  mi* 
before  the  judgment,  one  of  the  company  of  mercers  was  chofen  Out  account. 
mayor,  and  gave  judgment  for  the  plaintifHi  ( i  }•     The  court  of      _  ^       -; 
grand  feffions  reverfed  the  judgment,  and  upon  error  mB.R.      t     4^  J 
it  was  argued  by  Reeve^  that  die  verdi£k  being  before  a  right 
perfon,  the  judgment  thereupon  which  was  but  matter  of  form» 
might  be  well  enough.     2  if.  4.  4.  Bro.  Err.  32.    Parol  rC'- 
tnand.  2.     Cro.  E/iz.  320. 

Faznkerley  contra.  The  defendant  had  no  opportunity-  in  die 
court  below  to  be  relieved,  it  being  after  the  verdid.  Pear/on 
▼.  Parkins^  HU.  3  Geo.  The  judgment  is  the  only  material 
part ;  for  as  to  die  verdi£l,  diat  is  given  by  the  jury,  and  there 
.  being  a  judgment  for  damages  to  the  plaintiffs,  this  man  was  in« 
terefted,  and  therefore  could  not  be  a  judge. 

Et  per  curiam^  This  was  very  properly  affigned  as  error  irt 
fa£l,  and  that  was  the  firft  opportunity  the  defendant  had  to  take 
advantage  of  this  matter:  he  had  no  day  in  court,  either  to  ad* 
mit  or  deny  the  jurifdiflion  :  he  could  only  move  in  arreft  of 
judgment,  had  it  been  a  fa£);  appearing  upon  the  record,  as  it 
nvas  not.  My  Lord  Hobart  carries  it  fo  far  as  to  (ay,  diat  an  a£t 
of  Parliament  to  make  a  man  judge  in  his  own  caufe  would  be 
void :  if  the  defendant  could  have  been  admitted  to  fuggcft  this 
matter  below,  muft  it  not  have  been  tried,  and  been  tried  before 
this  man  ?  The  judgment  of  the  reverfal  in  the  grand  feffions 
snuft  be  affirmed. 


(i)    nje    City    of   Lonil§»  v.     234,  236.     Hejketbs.  Bradilock, 
WooJ,  12  Mod,  66^.  I  Salk.  697.     2  Burr.  l8c8* 
S.  C.     BoJwic  v.  Femicl,  l  JVil/. 

Parker  verf»  Thoroton. 

A  Juror  on  the  principal  pannel  was  challenged,  and  after-  onc  challenged 
wards  fworn  on  the  tales  by  a  wrong  name,  and  though  iworn  as  a  tales- 
no  fault  was  found  with  the  verdift,  yet  die  court  granted  a  new  ZTi'^Lwo. 
trial.  ^ 

Vol.  L  Y  ▼ 
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Stt%  verf.  Major*,  &c.  Leeds. 

MaiMmuiio     T  T  P  O  N  the  return  of  a  mandamus  it   appeared,  that  tic 

Srea^tTonly  to    \J    power  of  amotioii  is  in  the  mayor,  aldermen  et  aP  decm^ 

the  body  chat      nwni  concUio  :  and  it  was  moved  by  Serjeant  Pengelly  in  arrcftd 

roolrjn'"**'   judgment,  that  the  >¥rit  was  direfted  to  the  mayor,  aidema 

But  where  the    ^^^  Common  council,  which  infers  that  the  mayor  and  aldenu 

power  is  in  the  are  no  part  of  the  common  council,  for  wane  of  the  worlflf 

ml^^tt^tr'dt   ^hich  is  in   the  power  of  amotion.     Et per  curiam^  The  wii 

€nmiuM  ecneUk    fliould  be  directed  to  the  body  who  are  to  do  the  2,€t :  here  is  n 

if  the  writ  be     body  in  this  direftion  but  who  muft  join  in  the  zEt ;  th'isis  ool| 

jBtyor,  aWcr-*    repeating  the  feveral  conftituent  parts  of  the  corporation,  andth 

oen  and  com-    mentioning  the  intire  common  council,  after  the  mayor  and  a] 

non  council  it    Jcrmcn,  is  but  a  repetition  quoad  xhe,  mayor  and  aldermen.    Tfc 
II  well  eaouch.         .^    •  n  ^i  j    ^i_  //  i_ 

writ  IS  well  enoughs  and  there  malt  be  a  peremptory  ne 
damusm 


( I )   Pegina  v.  Maj^r  9/  Here-  of  imcwfwmtiii  though  part  oef 

fwd^  2  Salk.    701.    S.    r,  per  $  haire  the  power  of  renOTal  iti 

Jufticei.     Hfilt  C.  J.  eontra,  and  good.     Per  P^^ell  J.    Rtpm\ 

Hfide  Rex  v.  Maji^r  l^e.  Ncmiuie\  Mmyor    &c.   of  Ulmtcefter^  M 

ante  55.  5  Ctm.  Dig.  MandamMs  Rep.  j^yl.     5  Com*  Dig.  sl/xp 

(C.  1.)  /.  30.     But  if  it  be  di-  /•  31.  cites  1  RoL  409. 
reeled  to  the  corporation  hj  the  neme 

The  Cafe  of  the  Bail  of  Boife  and  Sellers. 


The  Ki 
debtor 


[641  J 

Cjiig'i  nO  ISE  and  Se/lers  were  brought  up  by  habeas  corpus  fira 
/nay  be  x5  IfTinchefter  gaol,  and  were  returned  with  two  civil  lulls;  as 
fumfnUcred*kf  a  ^^vcral  Exchequer  informations  for  frauds  in  the  cuftoms.  1 
eivUfttiu  was  moved  on  behalf  the  bail  in  the  civil  actions,  that  tbe 

might  be  at  liberty  to  furrendcr  according  to  25  jB.  j.  r.  \\ 
To  which  it  was  anfwercd  by  the  Attorney  General,  that  ri 
King  had  a  prerogative  to  hold  his  debtor  in  what  lawful  gaoH 
pleafcd,  (Saik.  tat.  Habeas  Corpus).  However  tlic  court  wod 
never  tarn  them  over,  till  they  were  fatisfied  as  to  the  reality  ( 
the  debts,  and  its  being  an  application  by  the  bail :  whereupo 
a  reference  was  made  to  the  mafter,  and  it  appearing  the  nc 
day  on  his  report,  that  the  civil  adions  were  for  juft  debts,  w 
adlually  brought  before  any  of  the  crown's  informations,  tht 
were  turned  over  to  the  marflial  upon  the  furrender  of  tt 
bail(i). 


(1)  Frencb'%  cafe,  Sidk.  553.     Chitt/i  cafe,  1  Jflif.  248.  ace.  Ku 
alfo  Boudy.  I/aae,  4  Burr.  339. 


Michaelmas  Term  if  Geo^  6^t 

Hatton  vef.  Ifcmongcr. 
Intr.  Trin.  1 1  Geo.  rot.  3^4. 

IN  an  aftion  upon  fcvcral  promifcs  tlic  defendant  pleaded  a  ^^^[^^'^ 
foreign  attachment,    and  lays  the  cuftom  to  be,  that  the  pi-ade4. 
phintifF  (hall  fwcar  his  debt ;  but  in  fetting  out  the  cafe  upon  Vide  7  Vlii. 
the  attachment  pleaded,  he  did  not  fhew  any  oath.     And  upon  f^^'  *^*'  ^^ 
a  general  demurrer  the  court  held  it  a  fatal  exception,  the  de- 
fendant not  having  purfued  his  own  cuftom.     Lat.  208.     Cro. 
*    EL  713.     Trhu  7  Geo.  Flnvjier  v.  Hachjbaw,  the  fame  cafe. 
Judicium  pro  quer'. 

Cooper  verf.  Spencer. 

AFTER  verdiG  for  the  pbintlff  5/r^//p^  moved  in  arreft  of  Wantofa/w- 
judgment,  that  it  was  an  aftion  of  afiault  and  battery,  to  ^J^Jy^*'*' 
J.     which  the  defendant  had  pleaded  fan  ajfault^  and  the  plaintiff  %  Mod.  37*6. 
^     had  replied  de  injuria  fua  propria^  concluding  to  the  country ;  S.  C 

and  without  any  Jimiliter  on  the  part  of  the  defendant  had  car- 
i     ried  the  caufe  down  to  trial. 

Serjeant  Girdler  e  contra  would  have  maintained  it,  becaufc 
it  was  an  iffue  joined  upon  the  vi  et  armis.     To  which  it  was 
aiiTwered,  that  that  had  been  held  to  be  immaterial,  Stratford  v.  Ante  4Si. 
,    Neqle.     And  the  court  inclining  to  arreft  the  judgment,  the 

Serjeant  at  another  day  moved  for  leave  to  amend,  and  cited      [  642  J 
many    cafes    to    prpve    that   a  fimiliier   was   but   form,    and 
amendments  on  misjoining  of  iflues  were  infinite.     Cro.  Jac. 
502.  67.     Fitzh.  Amendment  32.     8   C^.    161.  i.     Dy.   l6o« 
I  Roll.  Abr.  200.     Cro.  El.  435,  752.     2  Roll.  Rep.  59. 

Strange  contra^  admitted  a  misjoinder  of  the  iflue  would  b« 
helped,  the  32  H.  8.-  c.  30.  exprefsly  mentioning  it;  but  the 
objection  here  was  not  matter  of  form,  for  the  defendant  was 
not  obliged  to  join  iffue,  he  might  demur ;  and  in  many  cafes 
the  replication  of  de  injuria  propria  was  demurrable  to :  that  it 
not  being  pretended  the  iffue  book  was  right,  there  was  nothing 
to  amend  it  by. 

The  court  were  all  of  opinion  that  it  was  a  fatal  obje£^ionj 
and  not  amendable  *,  fo  the  judgment  was  arrefted  ( i }. 


(i)  ride  Sqyerv.  Pocock^  Cowp.    between  that  cafe  and  the  pre- 
407.  and   the  diUin^on   taken     fent  by  j^.n  J^ 

Y  V  -1 
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On  motion  to 
fubmit  to  a  finc» 
the  defendiAtt 
being  returned 
refcuen,  affida. 
Tits  read  denying 
the  faa  of  an 
arreih 

*  Legal  n.  to  2d* 
ed. 


Bomintts  Rex  verf.  Minify  ct  al% 

TH  E  defendants  were  retnmed  refcners  on  me/he  procefsi 
and  upon  motion  to  fubmit  to  a  fine  die  court  faid,  they 
muft  take  the  return  to  be  true :  but  they  permitted  the  defend* 
ants  in  mitigation  of  the  fine  tx)  (hew  that  in  fa£l  there  was  no 
^aiiual  arrefli  it  being  in  the  night ;  and  the  court  only  fined 
them  I  /•  a-piece.  They  faid  that  anciently  there  was  a  fettkd 
fine  for  refcuers,  but  of  late  the  courts  had  fined  according  to 
their  di&retion,  upon  confidering  the  circumflanccs  of  the  cafe. 


Where  the  ji»ry 
drewlotSy  the 
covrt  fet  afide 
the  Tcrdid 
thou^  it  wai 
according  to 
evidence. 
Buc  coih  to 
•bide  the  event. 


Hale  verf.  Cove» 

TH E  jury  ha?)ng  fat  up  all  night,  agreed  in  the  morning 
to  put  two  papers  into  a  hat,  marked  P.  and  D.  and  fo 
draw  lots ;  P.  came  out,  and  they  found  for  the  plaintiff,  which 
happened  to  be  according  to  the  evidence  and  tlie  opinion  of  the 
Judge- 

• 
Upon  motion  for  a  new  trial,  it  M'as  agreed  that  the  Tcrdid 
muft  be  fet  afide  (i);  but  the  queition  was.  Whether  the  de- 
fendant fhould  pay  cofts ;  the  court  inclined  to  give  the  plaintiff' 
cods,  comparing  it  to  the  cafe  of  a  vcrdift  againft  evidence  (2): 
but  at  laft  it  was  agreed  tliat  the  cofts  fhoold  wait  the  event  of 
the  new  trial. 


( I )  Rix  V,  Lord  Fitxtvater^  2  l^tv. 
139.  I  Freem,  414.  S.  C.  Fcfier 
V-  ffawJen^  it.  205,  Fry  v. 
Haffh,  2  Jw.  83.  PhiU/^J  V. 
Fawur,  Barnes  441.  Com,  Rep. 
525.  Prac.R^.^Q^.  Amti.l%^. 
8.  C.  S.  P.  In  Pair  V.  Svamst 
BMtnes  4^.  the  court  would  have 
admitced  the  affidavit  oi  the  ju- 


rors themfelves  to  fobftantiate  tke 
fad.  Bat  in  Fajffit  v.  Delaval^ 
I  Tii-m  Rep.  1 1 .  the  court  re foicd 
to  receive  it.  Et  'vide  Ptjw  v. 
Powets,   I  JCet.  81 1. 

(2)  Mifcrdw  v.  Hm'l^  i  Bvr. 
1 1 .  Dr,  BMTtm  V.  Ihmnp/cMt  2 
Burr.  664.  8*  P. 


r  ^43 1 

What  i*  not  U- 
buuriiig  a  jarr>r. 


U)  H?rb'rt  V. 
5hjw,    1 1   Mod 
i/i.  f  rS. 
Cvtn.  kep.  601, 


Snell  verf.  TimbrelU 


ON'  a  motion  for  a  new  trial,  it  was  held,  that  defirbig  t 
juror  to  appear  in  his  caufe,  which  was  between  a  miHer 
and  a  baker,  was  no  g^round  to  let  afide  the  vcrdi£k.  And  ih: 
court  remembered  tlie-fafe  [a)  of  the  Duke  oi  LeeJL^  who  wroiJ 
a  letter  to  a  juror,  defking  him  to  attend,  and  you  will  obH:e 
your  humble  fer\aiu  Litds\  which  was  thought  no  reafon  to  let 
die  verdict  aiuic.  I 
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Haley  «ft[/I  Fitzgcrrald. 

IN  debt  upon  a  bail  bond,  it  was  objcdcd  on  demurrer,  that  f"..*?***3*  ^^^ 
the  plaintiff  had  not  fhcwn,  that  the  defendant  in  the  ori-  ^^^  fliew*anic- 
J^nal  a^ion  was  arreited,  and  the  a£l  for  amendment  of  the  law  rA. 
confines  the  afEgnmcnt  of  a  bail  bond  to  fuch  a£tions  wherein  4^*"***'  *^* 
the  party  is  arrefled.     Et  per  curiam^  The  words  of  the  a£t  are 
^o,  but  we  mud  give  them  a  liberal  con(lru£tion :  after  men- 
tioning an  arreft,  it  goes  on  and  fays,  tie  per/on  agaifi/f  whom 
Juch  procefi  is  taken  out,  which  are  general  enough  to  take  in  this     • 
cafe.     It  would  be  of  mifchievous  confequence,  if  a  bail  bond 
taken  civilly,  without  expofing  the  party  by  an  arrelt,  (hould  not 
be  as  ^fftGtuil  as  if  there  had  been  an  adual  arreft :  and  Fortefcut 
J.  remembered  the  cafe  of  Watkins  v.  Parry^  Trin.  7  Geo.  where 
the  court  for  this  reafon  refufed  to  let  the  defendant  traverfe  the  ^^^  444* 
arreft.     The  plaintiff  had  j  udgment. 


Gore  verf.  Gofton« 

UPON  an  execNtioa  againft  the  defendant  the  court  was  On  czcoidM 
moved  on  behalf  of  Sadler  the  defendant's  landlord,  for  a  J^/^tlj^ti? 
rule  on  the  fheriff  to  levy  and  pay  him  a  year's  rent  %  and  the  paid  wichout^ie- 
^ueftion  came  upon  this,  whether  the  iherifF  was  to  have  his  ^v^Mm  of 
poundage,  and  from  whom.     After  feveral  motions  the  court  S^***^ 
made  a  rule  for  him  to  pay  the  landlord  without  any  deduction.  8  Aim^c.  14. 
They  inclined  that  this  was  in  the  nature  of  a  farther  execution, 
and  that  the  iherifF  was  intitled  to  his  poundage,  but  from  whom 
they  gave  no  opinion,  it  not  being  before  them  as  to  any  thing 
but  the  cafe  of  die  landlord.     Strange  pro  Sadler^  the  landlord. 
.;S  Anu.  Cm  17* 

DominHS  Rex  ntetf.  Johniba.  m  >       <» 

A   N  information  was  exhibited  by  order  of  B.  R.  againft  the  ^^j  j^tbaror- 
JTT^  defendant  for  negJe&s  and  abufes  in  his  office  of  jufticc  dertd  in  a*^rl 
of  the  peace  in  relation  to  deer-ftealens;    and  it  was  moved.  <**«*=*"^' 
on  behalf  of  the  crown»  on  affidavit  of  the  defendant's  having 
700  /.  per  annuntf  and  there  being  above  thirty  witnefles  for  the 
profccutor,  that  it  might  be  tried  at  the  bar :  and  the  cafe  of 
Regina  v.  Wakefield^  the  town  clerk  of  Litchfield^  who  fixed  up  xatt  5*.  54!. 
a  paper  refle£ling  upon  a  jury,  which  was  tried  at  the  bar,  was 
mentioned ;  and  z\(o  the  cafe  of  auditor  Harley^  where  the  mat- 
ter in  difpute  was  a  trifle,  but  like  to  be  of  long  examination  ; 

Y  y  3  iipoa 


644 


Michaelmas  Term  la  Geo* 


Attorney  Cene-  upon  which  authorities  the  court  granted  a  trial  at  bar  in  this 
havHn'infof!^^  ^^^^'  ^^*  Attorney  faid,  had  it  been^an  information  exhibited 
macion  exhi-  by  him,  he  would  have  had  a  right  to  bring  it  to  the  bar  if  he 
^'^"^^  **yJ^"*'  had  thought  fit.  N.  B.  The  defendant  was  convi&ed  and  fined 
uied  at  btf.        ^^^  y^  ^^ J  committed  till  paid. 


InHi£bnent  /or 
bringing   a  baf- 
tard  iVom  A. 
into  the  paciih 
of  B.  wi:h  in- 
tent to  cbaige 
B.  qua(hed>  for 
a  baihrd  is 
chargeable  onJy 
wncre  born* 


lj)ominu3  Rex  vtrf.  Wame* 

INDICTMENT  for  taking  a  baftard  child  born  out  of  the 
parifh  of  A.  and  bringing  it  into  that  parifh,  and  there  keep- 
ing it'privately  without  notice  to  the  churchwardens,  and  with 
intent  to  charge  the  parl{h«  The  court  quafhed  the  iadidment, 
becaufe  it  appeared,  the  parifh  could  not  be  burthened,  the 
baflard  being  born  out  of  the  pariih  of  A* 


Obrjan  verf.  Frazier. 

be'fe^Ccdr  ""^  l\i^  ^'  Ketelbey  moved  to  flay  proceedings  on  a  fcire  facias^ 

diatcly\c*fbrT"  xVA   bcciiufc  it  was  not  fcrvcd  till  the  day  before  the  return. 

Ujc  return  is  out.  Sed  per  curiam^  If  it  lay  four  days  in  the  office,  that  is  all  which 

16  required :  the  fummons  may  be  made  any  time  before  the 

'    court  is  up  ofl  the  day  of  the  return  (i). 


(a)  t  Barnard. 
•B.R.  344. 

Xiuft  lie  foar 
days  in  the 
office,  as  well 
where  2l  fcire  feet 
as  a  ntcbU  \%  re- 
turned. 


^rin.  4  Geo.  2.  Bland  V.  Perry  (/i),  it  was  fo  ruled  again,  on 
great  debate.  Strange  pro  quer^.  And  Mich.  4  Geo,  2. 
Williams  v.  Mafotiy  it  was  ruled  that  it  muft  lie  four  days 
in  the  office  (2),  as  well  where  z  fcire  feci  is  returned,  as  a 

nichil. 


(l)  Hunt  V.  Cox,  I  Black.  Rep. 
394.  3  Burr.  1360.  S.  C.  But 
in  P<^1  V,  milis,  £,  16  Gee,  3. 
2  TVrw  ^r/>.  758.  n.  Proceeding* 
in  a  /cire  facias  againfl  bail  were 
fet  afide,  becaufe  the  fherifF  had 
fuoimoned  the  party  on  the  return 
'^diy  after  the  rifing  of  the  court, 
and  in  IfeSl  v.  Hanry  ihcy  were 
fet  afide  becaufe  the  bail  was 
fummooed  only  an  hour  before 


the  court  ro(e  on  the  return  day, 
upon  the  authority  of  that  cafe. 
4  Term  Rep.  757. 

(2)  Miliar  V.  yetTamfof^  3 
Burr.  1723.  but  9l  fcire  facias  in 
error  need  not  lie  four  days  in  the 
office.  Jb.  But  where  it  iflbes 
againft  bail,  it  roufl  lie  the  l^ft 
four  days  before  the  return. 
F^rty  V.  HeimcTt  4  Teim  Ref- 
5«3- 
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Gibfon  verf.  Hudfon's  Bay  Company.  / 

In  Cane.  AfERen.  Raymond  et  Price. 

TH  E  plamtifF  as  aflignee  of  the  efFcfts  of  Sir  Stephen  Evance  Stock  a  pledgt 
a  bankrupt,  brings  his  bill  againft  the  company  to  oblige  ^*^«  comiiajiy, 
them  to  fuffer  him  to  transfer  flock.  The  company  infift,  that  quotation  o/thia 
Sir  Stephen  Evance  was  their  banker,  and  greatly  indebted  to  cafe  in  Abr.  Eq. 
them,  and  that  upon  the  claufe  in  the  bankrupts  adl,  which  di-  ^aj^^jj^^*  ^*^^** 
reds  the  commiflioners  to  ftate  the  account  between  mutual  by-Jaw  which 
dealers,  they  fliall  be  allowed  to  hold  the  ftock,  and  account  ^ubjcaed  every 
only  for  the  ballance,  if  any  (hall  appear  againft  them.  And  of  "*bi$*dcbti  to^^ 
tlxis  opinion  was  the  court,  and  decreed  accordingly.     ^  the  company,  on 

which  the  dlt- 
-  crcc  was  fouml* 

ed*  But  the  gc« 
( I )  Melioruecbi  ▼.  Rojal  Exchange  AJfurance  Company^  i  £^.  AW.  8.  neral  do^inc 
^/.  8.  wai  exploded. 

.  (I)  " 

^  7V1n.Abr.ii5* 

Carter  verf.  Fifli.     In  B.  R.  pi.  1. 

DEcIaration  for  words,  and  then  it  goes  on  quorum  quidem  ^^^"  "*^  "■* 
falforum  verborum  propalationis  pratextu  idem  Carolus  non  ^J^A,,  *° 
Jbium  in  b^nisy  nomine^  et  in  negotiis  fuis  bonejiisy  multipliciter  lafus  Cited  1  Ld. 
et  deteriorate  exijiit^  verum  etiam  occafione  ^yerhorum  pradiBorum^  Raym.  i5S9, 
per  procurationem  of  the  defendant  he  was  taken  up  and  carried 
before  a  juftice  (the  words  charging  him  with  ftealing  a  hen). 
There  was  a  verdift  for  the  plaintiff  and  i  /.  damages ;  and  it 
was  moved  the  laft  term  for  full  cofts,  and  Salh.  ^o(i.     Cro.  Car. 
140.     SalL  642.     Cro,  Car.  163.  307.  were  cited:  and  this 
term  the  Chief  Jutticc  delivered  the  opinion  of  the  court,  that 
the  plaintiff  (hould  have  full  cofts,  becaufe  this  was  not  laid  as 
an  aggravation,  but  as  a  diftindl  fa£t  (i),  he  fpoke  the  words, 
and  he  procured  him  to  be  carried  before  a  juftice.  * 


(1)  Philips  V.  Fijb,  8  Mod.  37  X.     Anierfon  v.  Bucktw,  ante  192. 

Blunt  verf.  Mither.     In  C.  B. 

TRESPASS  for  breaking  and  entering  the   plaintifTs  Wharr  no  mow 
houfe,  and  keeping  the  plaintiff  out  of  the  ufe  of  the  *^^*  ^**»"  *^" 
houfe,  with  a  continuando  for  a  month,  whereby  the  plaintiff  was  jl^J!  j*.  197. 
fu.  to  great  expences  to  regain  the  poffeflion,  and  in  the  mean  S.C. 
time  loft  the  profit  and  ufe  of  it:  there  was  a  verdift  pro  quer'  ^^batimJicned. 
and  2s.  6d.  damages.     And  upon  motion  for  full  cofts,  they 
were  denied  by  the  court^  for  this  is  a  plain  trefpafs,  quare  c/au* 

Y  y  4  /urn 
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Jumfregii^  and  the  per  quod  is  only  aggravation ;  and  in  this  a& 
the  title  to  the  freehold  might  have  come  in  queftion,  and  if  fe 
there  fliould  have  been  a  certificate  of  the  Judge,  which  dm 
being  in  this  cafe^  the  plainti^can  have  no  more  coils  thand^ 
mages  (x). 


(1)  Apphtonvj  Smithy  5  Burr,    ante  577.  and  the  cafes  collede 
}  282.  S.  p.  Vide  Bick  V.  NiclHUs,     in  HuUofk  on  Ccjfs  f.  64..  to  70. 


[  6^6  1  Shelling  verf.  Farmer. 

Jit  GuildhaU  coram  Eyre  a  J,  dc  C.  B, 

Seizipf Mhottfe  ¥  N  an  aAion  of  trefpafs  and  imprifonment  for  fafls  done  i 
M^ul^'  1  the  Eaft'hidieiy  the  plaintifT  laid  them  all  (being  tranfilon 
friable  liere.  in  London^  and  inter  alia  declared  for  feizing  the  plaintiff's  hou 
(ituate  apud  London  prad^  in  parockia  et  ivarJa  /rW.  It  w; 
pbjeded  pro  dtf*  that  the  trefpafs  as  to  the  houfe  was  local,  ax 
they  could  not  give  evidence  of  feizing  a  houfe  in  the  Eaft'Indk 
And  Eyre  C.  J.  refufed  to  let  the  plaintiff  give  evidence  as  toil 
houfe  (i},  comparing  it  to  the  cafe  of  rent  for  a  houfe  at^d 
iadoesj  where  it  has  been  held  you  may  bring  covenant  for  tl 
rent  in  Englandf  but  an  action  of  debt,  which  isT  local,  cans 
\>c  brought  heie  (2}, 

In  the  courfe  of  the  evidenpe  it  appeared,  the  a£lion  xr 
brought  againft  the  defendant  for  an  imprifonment  by  him 
governor  of  a  faflory  in  the  Eqfl  Indies :  and  for  his  defence  1 
allej^ed,  that  hp  had  orders  from  the  company  fo  to  do^  and  i) 
pealed  to  the  company's  books  of  letters,  isfc  which  he  dcfin 
inight  be  produced. 

F^;?-Wircom-      I  att^ndtd  on  behalf  of  thj?  company,  to  defire  to  be  ezcofei 
panynoiobii^d  j^^l^^gjpg  jj^j^j  (j^^(^  ^,^j^  „^j(  ^f  j^^,  nature  of  publick  book 

%  kucu*  ^c.  which  every  body  has  a  right  to  have  'acccfs  to,  and  of  whk 
copies  are  cvicieiiccHT whereas  thefe  related  oqly  to  fhe  priva 
tianfadVions  of  the  company :  and  it  might  be  of  mifchievoi 
confcquepce,  if  in  every  nftion  wherein  the  company  is  not  coi 
cerncd,  they  fliould  be  obliged  to  lay  open  the  ftxrcts  of  the 
trade,  and  difclofe  to  all  the  world  a  whole  ferics  of  letters  as 


(i)  D^uffin  y,  Mittthnvs  ft  al\     cafe«  cited    by    Lord    MoMtJcl 
4  Term  Rep.  503.      Stfl  vitk  Mof-     c.  9.  ii(.  180,  181. 
tjii  v.    Far^i^as^i   Coivp.   161.  tlic  (1)  Vld^  omU  i^l^^ 

CO 


-^■' 
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ccrrefpondence  between  them  and  their  agents:  however  we 
•had  the  books  and  papeiB  there,  and  fubmitted  to  the  dirediions 
•of  the  court* 

,The  Chief  Juftice  faid  he  would  not  oblige  the  company  to 
p.oduce  them,  and  fo  left  us  to  our  liberty ;  whereupon  we  re- 
fufed  to  produce  them,  and  (hey  were  carried  back  again  to  the 
Jtidia-Houfe  (3).  The  a£iion  was  againft  the  defendant  as  de- 
puty governor :  and  on  Not  guilty  he  gave  in  evidence  a  releafe 
given  by  the  plaintiff  to  the  Eaft- India  company  in  purfuance  of  an 
award,  whereby  reciting  he  had  fuftained  feveral  injuries  by  the 
company's  agents,  particularly  the  deputy  governor,  therefore 
they  award  him  looo/.  and  order  him  to  give  a  general  releafe. 
The  defendant  being  no  party  to  that  releafe,  could  not  plead  it,  [  647  ] 
but  the  Chief  Juftice  allowed  him  to  give  it  in  evidence  in  miti- 
gation of  damages ;  and  thefe  not  being  private  papers,  I  con- 
fented  on  behalf  of  the  company  that  they  (hould  be  produced. 

The  ))laintifF  in  reply  would  have  called  the  arbitrators,  to  Jf^'^fJ^T"'*^ 
prove  that  they  refufed  to  take  into  confideration  die  occafion  of  %^rS"fufficieiit 
this  a£lion,  which  was  for  the  private  perfonal  wrong :  but  the  to  tike  in  all 
award  and  releafe  having  general  words  fufficient  to  take  in  all,  ?i"S"f,  *^" 

1  •    .r«  .    I-  T    ft .  1  1     ^       /»  ft-  •  •  1  .  '  Ult  ihall  not  be 

the  Chief  Jultice  would  not   luner  any  evidence  to  be  given  to  admitted  to ihew 

contradift  the  award  (4);  fo  the  jury  found  for  the  plaintiff  (as  any  thing  wn 

they  could  not  help  doing,  the  defendant  having  pleaded  W<?ii  a//*)  ^nfidcmioo! 
^nd  gave  him  a  ihilling  damages. 

(3)  Murray  v.    Tbornbill,  poft.  fi,  R.  ib,  147.  n.     In  thcfc  cafes 

717.  poft,  1223.  and  the  note.  a  caufe  of  adion  exided,  but  it 

(4j  i>ee  (he  dillin^ion  between  was  doc   a  maijEcr  in  difference 

the   prelent  cafe   and    Ravee   v.  between  the  parties  at   the  time 

Farmer,  4  Term  Rtp,   1 46^     Go-  of  the  reference ;  here  it  was. 
lightly  V.  JeilicOf  HiL  9  Geq.  3. 

Morris  verf,  Martin. 
At  Guildhall,  coram  Raymond,  Chief  Jujlice. 

ACTION  for  meat,  l^c.  provided  for  defendant's  wife.  Where  a  wife 
llie  defendant  proved  (lie  went  away  from  him  with  Sr^^uUeLr^e 
?in  adulterer:    and  the  Cliief  Juftice  held,  that. the   huft>and  huiband  cannot 
fhould  not  be  charged  for  neceffaries  for  her,  though  the  plaintiff  ^  charged  for  . 
who  piQvided*for  her  had  no  notice ;  and  he  faid.  Chief  Juftice  Sf^i.T^.  3. 

at  GuihiKU.     Kep.  i  Ld,  Raym.  444,     12  Mod.  244.    1  Salk.  126.  S.  C.  But  it  does  not  appear  from 
a&y  01  the  ripoitft  that  ibe  eloped  with  an  adulterer. 

Holt 
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Holt  always  ruled  it  fo*  And  he:pat  the  cafe  of  an  apodiecary 
who  took  a  Tick  woman  into  his  houfe,  being  the  wife  of  a  coun- 
try gentleman,  from  whom  (he  had  gone  away  with  an  adulter* 
er  ( i).     So  my  client  the  plamtiff  was  nonfuit. 


(1)  CfT.  V.  King^  1  2  Med.  372. 
Maimuari/tg   y,^Satuls^  f»fi,  706. 


S.  p.  See  more  upon  this  fubjed, 
BdtOM  v.Primtict,  poft  1214. 


Martin  et  al'  verf.  Horrell.     Ibidem. 


T^  H  E  plaintiffs  w^re  goldfmiths,  and  one  Stone  their  ap- 


vant  who  ofver-      J|      prentice  over*paid  a  bill'  to  /•  and  in  an  aftion  for  money 
w?toea?n  «ttil)n  ^^  ^^  received  to  the  plaintiff's  ufe,  the  Chief  Juflice  aUowcd 

for  it  «f  ain. 
Set.  Cal.  £Tid. 
"3. 


S$oneXo  be  a  witnefs;  though  it*  was- objedied^  that  nulefs  the 
money  was  recovered  back  from  the  defendant,  Stone,  would  he 
anfwerable  to  the  plaintiffs.  But  the  Chief  Juftice  faid,  he  did 
it  ex necejjitaie oi xht  thing,  audit  would  be  of  roifc£devous  con- 
fequence,  if  in  tranfafkions  of  this  nature  a.  goldfmith's  fervant 
fhould  not  be  a  witnefs.     So  the  plaintifi^  recovered  the  lo/.  ( 1  }• 


(i)  In  what  cafes  a  party  in« 
cereAed  Oiall  be  admitted  a  wit* 
ncfs  through  neceflity.  Fide 
BrCiVn/ott  V.  A'Veiy^  ante  507. 
Jliion.  Set  Ik.  289.  Lock  V,  Hay  ton. 
Fort,  246.  Bull,  L.  N.  P.  289. 
Eafl  India  Company  v.  Oojlin^^  ib. 


Pex  V,  Phlpps  &  another  ih.  Anm. 
Tri.  per  pais^  163,  12  rin, 
Akr.  tg,  pi.  34.  ^  290.  Sf^^g 
V,  Camper tt  12  /7i».  Ahr.  z^.  pL 
36.  DixOMV,  Cooptr,  3  tyUf.  40. 
Bent  V.  Baker  3  Term  Rep,  36. 


[648  ] 

Where  there  Is  a 
fpec'ul  agtee- 
nient  ihc  plain- 
tiff cannot  go  , 
upon  a  general 
ImdibUatus  afm 
Jumpfit  (I). 


Weaver  verf.  Boroughs.     Ibidem. 

TH  E  plaintiff  declared  on  a  fpecial  agreement  for  the  hire  of 
a  horfe  at  2  j.  per  dlem^  and  to  keep  him  fo  many  days, 
and  return  him  fafe  at  the  end  of  the  time.  There  was  likewifc 
an  indthitatus  ajfuni^tt  for  the  hire.  And  on  the  trial  the  plaintiff 
could  not  prove  the  fpecial  agreement  in  the  manner  he  had  laid 


(1)  Sedvide  Bull.  L,  N,  P. 
139.  and  Harris  v.  O/f/r,  at  fVin^ 
cbefter^  '759*  '^«  ^"  which  Lord 
Mansfield  C.  J.  and  Mnimot  J. 
held  contra^  and  their  opinion  was 
•«  that  where  the  evidence  is  fuf- 
ficient  to  warrant  the  plaintiff's 


a6lion  on  the  general  count,  fop- 
pofing  no  fpecial  agreement  b»d 
been  laid  in  the  declaration,  the 
plaintiff  ihould  be  permitted  to 
recover  on  fuch*  general  coont, 
though  there  be  a  fpecial  agree- 
ment laid. '* 
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if,  and  therefore  his  counfcl  would  have  had  rccourfe  to  the  iV 

debitaius  ajfum^t  to  recover  only  the  hire  :  but  the  Chief  Jufticc 

was  of  opinion,  that  the  agreement  for  2  /.    6d.  per  diem  being 

laid  as  part  of  the  fpecial  agreement,  which  was  not  proved,  he 

could  not  let  them  feparate  that  claufe,  and  recover  for  the  hire, 

as  they  might  have  done  on  a  general  indebiiatus  ojfutn^t ;  it  not  " 

being  a  debt,  unlcfs  the  agreement  had  been  proved.     And  he 

put  the  cafe  of  a  contraft  for  goods  at  a  cerrain  price,  where  the 

plaintiff  is  never  fufFcrcd  to  recover  upon  the  quantum  meruit.  So 

the  plaintiff  was  called. 


Wilkinfon  ver^.  Lutwidge.     Ibidem. 

CASE  upon  a  bill  of  exchange  again  the  acceptor.     And  it  ^"  aaiontfwnft 
was  objcfted,  that  we  (hould  not  be  admitted  to  prove  the  ^cd*Mt*piove 
'  acceptance,  until  we  had  proved  the  hand  of  the  drawer.     And  the  band  cf 
a  difference  was  taken  between    this  cafe,  and  the  cafe  of  an  ^/V'V' 
aftion  againft  the  indorfor,  who  is  liable  though  the  bill  be  not  i^y]n^r,%^* 
figncd  by  the  pcrfon  who  is  fuppofed  to  draw  it ;  bccaafe  an  in-  //.  la. 
dorfor  is  in  the  nature  of  a  new  drawer,  whereas  an  acceptor  is  ^f/jj^'^'*^ 
not  liable,  unlefs  the  bill  was  fairly  iigned  by  the  drawer.     But 
as  to  this  the  Chief  Jufticc  was  of  opinion,  that  the  proof  of  an 
acceptance  was  a  fufficient  acknowledgment  on  the  part  of  the 
acceptor,  who  muft  be  fuppofed  to  know  the  hand  of  his  own 
correfpondent :  but  he  faid  it  would  not  be  conclufivc  evidence, 
and  therefore  if  the   defendant  could  (hew  the  contrary,  the 
reading  the  bill  on  behalf  of  the   plaintiff  (hould  not  preclude 
him  ( 1 ). 

Whereupon  the  bill  was   read,  and  the  queftion  came  upon 
the  validity  of  the  acceptance  :  as  to  which  the  cafe  wa3  this : 
the  bill  was  drawn  from  New  Englatid  for  a  fum  of  money  ad-  What  amounti 
vanced  there,  to  fit  out  a  (hip  that  had  put  in  there,  after  having  of  a"bin  •T'cx"^ 
been  taken  by  pirates.     The  bill  was  drawn  upon  the  defendant,  change, 
who  was  the  freighter,  and  he  living  at  Whitehaven^  tlic  plaintiff" 
applied  to  a  merchant  in  London^  who  was  his  correfpondent,  to 
get  him  to   fend  this  bill   and  another  of  150/.  drawn  by  the 
ftme  perfon,  and  on  the  fame  account.     He  fen t  both  bills  in-    .  ^       ^ 
clofed  to  the  defendant,  who  by  letter  acknowledged  the  receipt    L     ^^  -* 
of  them,  and  writes  thus:  *'  The  two  bills  of  exchange,  which 
"  you  fent  me,  I  will  pay  them  in  cafe  the  owners  of  the  Slueen 
**  Anne  do  not ;  and  they  living  in   Dublin^  muft  firft  apply  to 
**  them ;  I  hope  to  have  their  anfwer  in  a  week  or  ten  days.     I 


(l )  Fide  Jennys  v.  Fawler,  foft  946.  and  the  note. 

<«  do 
2 
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**  do  not  cxpcd  they  will  pay  Aero,  but  I  judge  it  proper  1b 
"  take  their  anfwer  before  I  do;  which  I  rcqueft  yoawiDac* 
"  quaint  Mr.  Wilkitifon  with,  and  that  he  may  reft  iadsfidflt 
*'  the  payment."  In  another  letter  he  writes,  *•  I  have  DotU 
**  an  opportunity  of  feuding  the  bills  ycu  fent  me,  todieow» 
"  ersof  the^^^«  Anne  io  Ireland^  but  will  take  the  M  Cf 
*^  portunity^  and  then  (hall  remit  to  the  gentleman  concoBdi 
•*  according  to  my  promife." 

SH^BMrr.Rif.      The  defendant  upon  this  paid  the   ico/.  bill;  bat  in  d« 
^  adtion  inhited,  that  it  did  not  amount  to  an  acceptance,  beiif 

only  6onditiona],  to  pay  it  in  cafe  the  owners  of  the  ^een  Am 
did  not ;  and  his  promife  to  procure  it  from  them  was  in  faTOV 
of  the  plaintiff.  But  the  Chief  Jullice  was  of  opinion,  thztk 
was  rather  in  favour  of  himfclf,  and  he  having  undertaken  ts 
write  to  them,  it  was  not  incumbent  on  the  plaintiff  to  (hct 
any  application  to  them ;  and  as  to  the  acceptance,  it  wasinliii 
opinion  a  very  ftrong  one ;  the  bill  was  prefented  to  the  defend 
ant ;  fays  he.  This  is  a  good  bill,  and  I  will  pay  it :  you  ncd 
not  proteft  it,  for  it  Oiall  be  paid ;  I  only  defire,  diat  far 
my  convenience  you  would  ftay  till  I  can  write  to  the  owners  in 
IreLiftd^  who  I  do  not  expe£l  will  do  any  thing  in  it :  this  viH 
be  of  fervice  to  me ;  and  as  to  you,  you  fliall  be  fecured,  fori 
promife  you  (hall  have  the  money  in  all  events. 

laertft  siren         The  bill  being  payable  thirty  days  after  fight,  the  jury  gave « 
«■  ITopra:"*.    in^crcft  from  thirty  days  after  the  date  of  the  firft  ktter,  whkk 
acknowledged  the  receipt  of  the  bill  (a). 

(2)  The  ioter^ft  opon  bills  is    judgment.      R%binjm   v.    Blsii^ 
to   be  compared   to  the  day   at     2  Bun.  ioSy. 
which  the  pUintiff  can  fign  nnal 

Sydcrbottom  vtrjn,  Smith. 

Coram  Eyre  Chief  Jufiict  de  C.  B.  in  Middlefcx. 

In  A:.Qigai.  ft  T  N  an  action  againft  the  indorfor  of  a  promiffory  note;  tin 
>n«mw  n*iift  j^  Chief  Jufticc  dircctcd  the  jury,  to  find  for  the  defendantj 
oiTdrwr.  becaufc  thc  plaintiff  had  not  proved  diligence  to  get  the  naoocj 
Vkic  s^k.  dt.  of  the  drawer  :  being  of  the  old  opinion,  that  the  indorfor  onlj 
Bji:,  o-.-.  ^^  warrants  upcn  the  def.:ult  of  die  draMcr.  j^*'  yidc  C^Mi'd 
«\I:'.7-»  AW  Buiier,  p^JI.  1087. 
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Norcot  verf,  Orcott.     IBJ 


THE  defendant  pleaded  the  -S/m/aft;  and  the  iflue  to  be  A  creditor  al- 
tricd  was,  whether  he  was  a  fheherer  within  the  Mini  on  dcbwr  ^^  uIT 
the  nth  of  February  1722.     To  prove   him  at  large  at  that  tided  to  his  djf. 
time,  the  plaintiff  called  fcveral  of  the  creditors  ;  and  it  was  ob-  ^**2?  '*** 
jefted,  that  they  were  not  good  witneflcs  to  prove  it,  being  in-  ^0^507. 
terefted  in  the  event  of  the  queftion :  and  I  cited  the  cafe  of 
Shuttleworth  v.  Bravo^  where  on  an  iflue  out  of  Chancery  to  try 
whether  a  bankrupt  had  forfeited  the  allowance  out  of  his  eftate 
by  gaming  contrary  to  the  aft,  it  was  refufcd  to  let  any  of  the 
creditors  be  fworn  to  prove  a  gaming,  becaufc  that  was  fwearing 
to  increafe  their  own  dividend. 

The  Chief  Juftice  allowed  that  cafe,  but  faid  that  affefted  all 
the  creditors,  whereas  here  the  plaintiff  only  was  at  prefent  con^ 
cerned.  He  faid  it  would  go  to  their  credit,  but  not  to  their 
competency  j  fo  they  were  fworn. 

Powel  vcrf.  Hord,  vie'  Oxon. 
Coram  Raymond,  Chief  Jujilce^  in  Middkfex. 

ACTION  for  falfe  return  of  non  eft  inventus  on  mefne  protefs.  SheHff^s  bailiff 
And  the  Chief  Jullice  refufcd  to  let  the  dereiuiant  prove  »»<>  witneft  to 
by  the  bailiff  who  had  the  warrant,  that  he  had  endeavoured  to  ^g^eftT™^ 
execute  it,  becaufe  he  had  given  fccurity,  fo  that  it  was  his  own  L.  Raym.  141U 
caufe  in  efleft. 

The  fhcrifF  not  being  able  to  cxcufe  the  return  ;  it  was  at-  In  adton  for 
tempted  to  mitigate  the  damages,  by  ihewing  that  the  defendant  ^^*if"^™^i^ 
was  {till  vifiblc,  and  it  being  or.ly  mefne  procefs,  the  debt  was  jj,^'may^|ivc 
not  loll,  and  the  meafure  of  damages  Ihould  be  only  the  expence  the  whole  debt 
of  the  procefs.     The  Chief  Juftice  in  his  dircftion  inclined  to  i«<**«^«*^ 
give  the  plaintiff  the  whole  debt  of  43  /.  (it  being  an  aftion  of 
dwbt  on  a  juvlgment)  becaufc  there  was  but  a  pofllbility  of  the 
plaintiff's  recovering  againft  the  original  defendant.     He  faid  it 
would  depend  on  circumitances,  and  if  the  defendant  had  been 
;i   m:m  of  eftace,  and   fo   no  danger ;  he  fliould  think  the  debt 
v/oukl  be  too  much  to  give  :  but  that  not  being  this  cafe,  the 
jury  found  the  whole  debt  in  damages,  with  the  opinion  of  the 
Chief  JufUce.     And  afterwards  the  defendant  moved  for  a  new 
trial ;  and  upon    the   Chief  Juftice's  (bating  the  cafe,  as  it  ap« 
pcarcd  upon  the  evidence,  the  whole  court  were  of  opinion,    'ic 
Chief  Jullice  had  done  right  in  refufing  the  bailiff  to  be  a  w.t- 
nefs ;  and  that  as  to  the  point  of  damages  the  verdi^  was  ri^ht^  . 
and  there  ought  to  be  no  new  trial. 

Vol.  I.    .  *yy7     • 
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In  troTcr  the 
defendant  cm« 
not  juftify  de- 
taining goods  tiJil 
XDoney  laid  oot 
upon  them  widi- 
put  authority  it 
paid. 

But  it  may  be 
deducted  in  da- 
mages. 

6alLL.K.P. 
#5- 


$tone  verf.  LingwoocU 
At  Gttiidhalli  coram  Eyre. 

TH  E  plaintiff  was  captain  of  a  fliip^  and  the  defendant 
owner :  the  platntiiF  brought  over  a  fmall  parcel  of  ele^^ 
phant*s  teeth  on  his  own  account,  and  a  large  parcel  for  the  de- 
fendantj  who  entered  the  whole  at  the  CufifmJmft^  paid  the 
duty,  and  had  the  whole  delivered  out  to  him  \  and  not  redeli- 
vering to  the  captain  his  parcel,  an  a£lion  of  trover  was  brought. 
And  it  was  infilled  for  the  defendant,  that  the  plaintiff  (hould 
(hew  a  tender  of  the  duty^  otherwife  the  goods  were  in  the  na-* 
ture  of  a  pledge,  and  he  was  not  boi;ind  to  deliver  them  >  but 
the  Chief  Juftice  faid,  that  would  not  juftify  the  defendant  in 
keeping  them,  for  he  had  his  aftion  for  the  money ;  and  if  he 
would  (hew  what  the  duty  came  to,  it  might  be  deduded  in  da< 
mages«     Which  was  done  accordingly  ( i }. 


(l)  '•  TJpon  tbt  wgumeni  of 
Green  v.  Farmer,  B.  R.  Eaft.  8  G. 
3.  Lord  MofuJieU  tUclared  t but  this 


cafe  was  mot  law.*'  MSS.  Vide  9, 
report  of  that  cafe  j^Burr.zziZ, 
to  tbe  fanj^e  effed. 


Xeafes  by  parol 
for  Irfs  than 
three  years  from 
the  ni'iklngy  to 
commence  at  a 
futurrday,  are 
nol  within  fta- 
tute  of  Frauds. 
Bull.  L.  N.  P.' 
J 77.  S.  C. 


Ryley  v^f.  Hicks 
/«  Middlcfex,  coram  Raymond,  Chief  Jujlici. 

THE  plaintiff  declares,  that  24  February  1723,  (he  demlfed 
to  the  defendant  a  chamber,  a  cellar,  and  half  a  (hop, 
habendum  from  Lady-day  then  next  for  a  quarter  of  a  year,  and 
fo  from  quarter  to  quarter,  fo  long  as  both  parties  (liall  plcafc, 
at  5  /.  per  quartcrt 

It  was  objcfted  by  JVhitaher^  that  this  being  to  commence  at 
a  future  day,  was  but  a  leafe  at  will  fince  the  ftatute  of  Frauds. 
The  Chief  Juftice  at  firft  thought  it  a  good  objcdlion,  but  upon 
farther  confideration  he  was  of  opinion,  that  the  exception  was 
not  confined  to  leafes  that  were  to  commence  from  the  time  of 
making,  but  was  general  as  to  all  leafes  that  were  not  to  hold 
for  above  three  years  from  the  making.  So  tlie  plaintiff  had  a 
verdid.     Strange  pro  qtier\ 


[652] 


Titus  verf.  The  Lady  Prefton. 
Jt  Guildhall,  coram  Gilbert,  Q/tef  Baron. 


DE  B  T  on  bond  :  the  defendant  pleaded,  that  the  money 
was  lent  from  24  Augujl  to  24  May  for  a  premium  of 


Change -alley 
compuution  is 
to  be  talccn  by  .  .,  .r".  -«ti. 

•aicndat months.  150  gumcas.     And  on  cvideucc  It  appeared,  the  bargam  was 

for 
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for  nine  months.  It  was  objcfted,  pro  quer^j  to  be  a  variance, 
becaufe  months  muft  be  taken  to  be  lanarj  and  not  calendar, 
and  then  it  docs  not  come  fo  far  as  the  14th  of  May.  But  the 
Chief  Baron  thought  it  well  enough,  the  general  undcrftanding 
being  of  calendar  months  in  cafes  of  this  nature.  So  the  de- 
fendant had  a  vcrdift.     Strange  pro  defend^nie  ( i ). 


(j)  Vidt  Jacelyn  v.  Haukins^  ante  446, 

Moreland  verf.  Bennett* 
In  Middlcfex,  coram  Raymond,  Chief  Juflice. 

TO  a  bond  of  thirty  years  (landing,  the  defendant  pleaded  if  any  intered 
folvit  ad  diem,    and  relied  upon   the  prefumption :    the  ^^''^'^aX"** 
plaintiff  in  anfwer  could  only  prove  payment  of  intereft  two  years  the  day,  it  muft 
after  the  time  mentioned  in  the  condition,  but  gave  no  evidence  i>«apleaupua 
of  any  receipt  or  demand  for  twcnty-eight  years  pad.     The  ^Ann.  crU. 
Chief  Juftice  :was  of  opinion,  that  this  plea  of  payment  at  the 
day,  was  to  be  taken  as  ftriftly  in  this  cafe,  which*  went  only 
upon  the  prefumption,  as  in  any  other  cafe ;  and  the  plaintiff 
having  falfified  the  plea,  by  (hewing  a  payment  of  intereft  two 
years  after,  it  was  not  enough  to  fay  the  other  twenty-eight 
years    were    enough    to    let  in  the  prefumption;    becaufe   to 
take  advantage  of  that,  the  defendant  (hould  have  pleaded  upon 
the  zSt  for  amendment  of  the  law  (^ij,  that  he  paid  the  money  W4Ann.c.i6. 
after  the  day,  in  which  cafe  it  would  have  been  with  him  upon  ^*  "• 
this  evidence  ( i  )• 


(1)  Fid^  Searle  v.  Lord  Bar-  collcftcd  15  Ftn,  Abr.  til.  Length 
rlngton,  fojt,  826.  and  tke  cafes,     of  Time,  p.^i.etfeq. 

Dominus  Rex  verf.  Vox.     Ibidem. 

ON  an  indi£lment  for  an  affault,  it  was  proved,  that  the  Layinfaw^er 
profecutor  had  laid  a  wager,  that  he  (hould  convi£l  the  ^^^  n^^  bcap*- 
defendant.     And  the  Chief  Juftice  held  him  to  be  a  good  wit-  ^^  ^^'  *  ''*'- 
ncfs  for  the  King,  though  it  might  go  to  his  credit  (i).  3  Lev.  15a. 

iMod.CaT.  3t. 
■     ■  Vent.  351. 

(1)  Barh-w  v.  Fvwell,  Skin.  George  v.  Pemce^  per  Gould  J. 
586.  Anon,  II  Mod.  224.  Per  cited  3  Term  Rep.  37.  Hut  Baton 
Holt  C.  J.  Per  Lord  Mansfield  in  v.  Bury^  12  Vin.  2^*  pi-  33.  fccms 
Dacofla    Y,    JofieSf    Cowp.    736.    ct^ntrd,  and  a  dillintUon  is  taken 

in 
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in  the  note  there,  as  alio  in  Rejcom  Pearce^  i  Ttrm  Rep.  164.  tnd  of 

V.   WtUiams^  5  Ltfv.  152.  as  to  Lord  Kew^    C.   J.   ia  ^«tf  v. 

where  the  witnefs  has  received  or  Baker ^  3  TirnM  Rep,  5s.  that  the 

paid  his  bet,  and  where  he  has  not.  courts   endeavour  rather   to   let 

Butfee  the  opinion  of  Lord  ilf/771;-  objedions  go.  to  the  credit  than 

JUU  in  Jfahon  v.  Shelley^  1  Term  the  competency  of  a  witnefs. 
Rep,  300.  of  Btdler  J.     C«rr^  v. 


Fowler  verf.  Sir  Thomas  SamwcQ* 

./ft  Guildhall  coram  Raymond  C  J. 

Where  a  debt  11    Tj^OWLER  bcing  the  furviving  partner  of  Nicco/i,  brought 

to  arife  upon  z     J^   ^Lti  zikioti  upon  thc  following  note,  and  likewife  declared  on 

?IJnr3ie«       ^"^  indebitatus  afumpjt,  «  Received  and  borrowed  of  Richard 

maftbeanexaa  *^  Niccols  znd  Co.  ^^oo  L  which  I  ptomifc  to  repay  with  in- 

mSd^c^lw^-  "  ^c^cft>  on  his  transferring  to  me  or  order  550/*   Smtb-fea 

tifftorecowon  *'  ftock,**    The  tender  of  (lock  was  proved  to  be  after  thc  dcadi 

a  general  ind^u  of  Niccols.     And  the  Chief  Juftice  was  of  opinion,  that  it  being 

tttutaifum^fit.     ^jgj  yp  ^Q  ^  tender  by  Niccols  (who  had  time  daring  life,  if  not 

haftened  by  reoueft)  no  tender  after  his  death  could  make  this 

an  abfolute  debt  recoverable  upon  an  indibiiatus  Ojffum^t :  but 

the  plaintiff  muft  go  upon  the  fpectal  count.     Strange  pra  quer\ 


Grammar  et  al'  vtrf.  Nizon» 

At  Guildhall  coram  Eyre  J.  C. 

Mafter  liable  for  *  A    GoWfmith's  apprentice  fold  an  ingot  of  gold  and  Clvcr 

fraud  of  apprcn-  Jl\  upon  a  fpcciai  warranty  that  it  was  of  thc  fame  value  per 

SeiCaf  Evid     ^""^^  ^'^  ^^  ^^^J  ^hen  fliewn.     Upon  the  evidence  it  appeared 

124.  '    he  had  forged  thc  cffay,  and  that  the  ingot  was  made  out  of  a 

lodger's  plate,   which  he  had  ftolen.     And  the  Chief  Juftice 

held  the  mailer  was  anfwcrable  in  this  cafe  (i),  Strange  pn 

dcj\ 


(i)  Armt^y  v,  Ddamirty  ante  505« 


Michaelmas  Term  12  Geo.  6$^ 

Bumaby's  Cafe, 
Iti  Cane,  coram  Domino  King. 

fT^OMS  and  yf/len  iiaving  recovered  judgment  agninft  him,  He  vrho  hit  the 
-^    he  was  furrendered  by  his  bail,  and  then  charged  in  execu-  ^!^^^  *"  ^^l^w' 

'  r  I'lt         i«Tr-»i  r\'  r  i     »  ^'°"  Cannot  be  ft 

tion ;  alter  which  the  plamtiffs  m  that  attion  prefer  tlieir  pe-  petitioning  ere* 
tition  to  the  Lord  Chancellor,  as  creditors,  for  a  commiflion  of  <*'»">'• 
bankruptcy,  which  ifTued  ;  but  was  fuperfeded  upon  the  bank-  jg' '  '^' 
rupt's  petition,  the  Chancellor  being  of  opinion,  that  the  body        a        ^  . 
of  the  debtor  being  in  execution,  it  was  a  fatisfaftion  of  the  debt  ^  ^^'  r  ^^y 
in  point  of  Jaw,  fo  that  they  were  not  creditors,  who  Could  pe- 
tition (i).     Strange  pro  crtditcribus. 


(i)  GoiitJardy.  Fanderheydon,  3  UlJf.  271.  S.  P. 

The  Duke  of  Somerfet  verf.  France  et  al'.  t  5-4  1 

T  T  P  O  N  the  death  of  her  Grace  the  Dutchefs  of  Somerfet^  tenant  for  life 
\^    the  Duke  her  hulband  claimed  a  general  fine  of  the  fe-  *>y  »  marriage 
vcral  cuftomary  tenants  of  the  feveral  manors  of  Cockcrmotitk^  mano!?!*S\n'-'^  * 
Gsft*.  in  the  county  of  Qitnberlnnd,  which  were  the  inheritance  of  titled  to  a  gene- 
the  Dutchefs.     And  the  Duke  having  aflefled  their  fines,  and  "i  fine  from  tha 
the  tenants  having  rcfufed  to  pay  them,- the  Duke  brought  his  nMuoTdilt' 
bill  in  the  Court  of  Chancery,  to  cftablifti  his  right  to  thefc  fines,  manor,  upon  the 
as  next  admitting  lord.  ^^X^ 

Fort.  41. 

The  bill  fet  forth  that  Joce/yn  Earl  of  Northumberland  was  »  Eq.  Ab.  229. 
feifed  of  the  faid  manors  in  fee,  and  that  upon  his  death  they  Vvin.  Abr. 
defcended  to  his  daughter  and  heir  the  lady  Elizabeth j  who  af-  209.  pi.  5.  S.  C« 
terwards  was  married  to  the  Duke  of  Somerfet y  and  that  upon 
fuch  marriage  flie  levied  a  fine  of  the  faid  manors,  to  the  ufe  of 
htrfelf  for  life,  remainder  to  the  Duke  for  life,  vcmaindcr  to 
their  firft  and  every  other  fon  in -tail,  with  othev  remainders 
over.  That  upon  the  marriage  of  Lord  Hertford^  who  was  the 
cldeft  fon  and  heir  of  tlie  faid  Duke  and  Dutchefs,  recoveries 
were  fufFered  of  the  faid  manors,  to  the  ufe  of  the  Dutchefs  for 
her  life,  ^remainder  to  the  Duke  for  his  life,  remainder  to  the 
Lord  Hertford  in  tail,  with  other  remainders  g\'er.  Then  the 
bill  fet  forth,  that  it  was  the  cuftom  of  thcfe  feveral  manors,  for 
the  lord  or  lady  thereof  for  time  being  to  admit  the  feveral  te- 
nants of  the  manors  to  their  refpeftive  eftatcs,  and  thaf  by  virtue 
of  fuch  admittauce  the  feveral  tenants  had  a  riglit  to  hold  their 

Vol.  L  Z  2  rcfpcftivc 


Genenl  fiac. 

For  the  meanins 
of  the  word 
rrefftm^  viJe 
lUftatsTtrms  tf 
the  Lmw. 
Sptlm.  GIfjfi 
s63. 169. 
Fort.  Rep.  43. 

Bippping  fiae«. 
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refpeAIve  eftates,  during  the  joint  lives  of  fuch  tenant  and  fucb 
admitting  lord  or  lad]r.  That  in  confideration  of  fuch  admit- 
tances from  the  lord,  the  tenants  have,  time  out  of  mind,  re- 
fpeflively  paid  to  fuch  admitting  lord  a  fine  or  grejfum^  which 
hath  been  generally  aflefled  by  the  lord's  fteward  at  a  court  held 
for  that  purpofe,  called  the  court  of  dimiilions.  And  that  thefc 
fines  or  grejfums  are  called  the  general  fines,  and  are  due  to  the 
next  fucceeding  lord  upon  the  death  of  the  lad  admitting  lord; 
by  whofe  death  there  is  a  general  determination  of  the  eftates 
of  the  tenants.  That  there  are  iikewife  other  fines,  which  by 
the  cuflom  are  due  to  the  lord  from  thefe  tenants  \  and  tbofe 
are,  where  the  tenant  dies,  then  his  heir,  who  has  a  right  to  be 
admitted  to  his  father's  eftate,  is  obliged  to  pay  the  lord  a  fine 
for  fuch  admittance.  And  where  this  tenant  aliens  his  efbte, 
the  lord  upon  the  admifTion  of  the  alienee,  has  a  right  to  a  fine  \ 
and  thefe  fines  which  thus  happen  upon  the  death  or  alienadon 
of  the  tenant  are  called  dropping  fines. 

The  fines  the  Duke  demanded  by  this  bill,  were  thc^generJ 
fines,  which  he  inHfted  were  due  to  him  as  next  admitting  lord, 
r  6c?  1     ^V^^  ^^  death  of  his  lady,  the  Dutchefs  of  Somerfet,     And  die 
■•  bill  fet  forth,  that  the  Dutchefs  being  the  lady  of  thefe  maners, 

and  having  married  the  Duke,  a  court  of  dimiffions  was  held  In 
the  names  of  the  faid  Duke  and  Dutchefs,  in  order  to  grant  d)e 
tenants  new  edates,  theii  former  having  been  determined  by  the 
death  of  Earl  Jocelyn:  and  at  fuch  court,  admittances  were 
granted  to  the  feveral  tenants,  habendum  at  the  will  of  the  lord, 
according  to  the  cuflom  of  the  faid  manors,  during  the  joint  lives 
of  the  faid  Dutchefs  and  the  faid  tenant.  That  the  defendants 
(being  tenants  of  the  faid  manors)  held  their  efla tes  under  fuch 
admittances,  till  the  death  of  the  faid  Dutchefs ;  and  that  fhe 
being  dead,  the  Duke  became  lord  of  the  faid  manors,  and  the 
tenants'  edates  being  determined  by  the  death  of  the  Dutchefs, 
their  admittances  being  only  for  theii  joint  lives,  the  Duke,  as 
next  admitting  lord,  had  a  right  to  a  general  fine.  And  the  bill 
fet  forth,  that  the  Duke  in  purfuance  of  this  right  had  caUed 
proper  courts,  and  had  regularly  afTefTed  the  defendant's  fines; 
and  that  feveral  of  the  tenants  of  tliefe  manors  had  fubmitted  to 
pay  their  faid  fines ;  but  that  the  defendants,  with  feveral  otheni 
had  refufed,  under  a  pretence  that  a  general  fine  was  not  due  to 
the  Duke,  but  was  to  be  paid  to  the  heir  after  his  death.  The 
bill  therefore  prayed  that  the  Duke's  title  to  thefe  general  fines 
might  be  eilablifhed. 

Anfweri  The  defendants  in  their  anfwer  admitted  the  feveral  allegations 

in  the  bill^  and  that  the  Duke  was  intitled  to  be  tenant  by  the 

curtefy*    They  infifted  that  tlie  fines  which  they  were  obliged 

3  to 
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to  pay,  were  known  and  afcertained  by  cuftom,  and  that  the 
lord  was  bound  by  fuch  cuftom,  and  could  not  without  their 
being  parties,  create  any  eftate  to  a  ftran^*r,  which  would  lub- 
jecb  them  to  any  extraordinary  fines,  l^hey  infiitcd  that  by  the 
cuftom  of  thefe  manors  a  lord  who  vr?.s  tenant  by  the  curtefv, 
or  lady  tenant  in  dower,  had  no  riglit  to  a  general  fine ;  and 
that  they  were  only  obliged  to  pay  a  general  fine  to  the  lord  whd 
comes  in  by  defcent,  or  to  him  that  conies  in,  /;/  /oco  hoeredis. 
They  infifted  that  although  the  Duke  was  bcconle  tenant  for 
life  of  thefe  manors  by  the  Dutchefs's  death,  yet  no  fine  was 
due  to  him }  for  if  he  had  been  tenant  by  the  cuttefy,  no  fine 
would  have  been  due,  and  his  claiming  by  fcttlcment  cannot 
better  his  cafe }  for  then  it  would  be  in  the  power  of  the  lords 
of  fuch  manors,  to  multiply  the  tenants'  fines,  and  greatly  bur- 
then their  eftates,  if  every  fuch  lord  who  hath  an  intervening 
eftate  by  fcttlement  fliould  be  intitled  to  a  general  fine. 

Upon  the  i  ith  of  June  n^S>  ^his  caufc  came  to  be  heard  be- 
fote  the  Lord  Chancellor  Kitig. 

Serjeant  Pengdley^  and  Torle  Attorney  General,  argOed  for  f  6><5  1 
the  Duke :  that  the  Duke  by  tliis  fettlement  was  a  purchafer, 
nnd  ftood  in  loco  haredis.  That  the  tenants  having  accepted  ad- 
mittances to  hold  during  the  life  of  the  tenant  and  the  life  of  the 
Dutchefs,  and  the  Dutchcfs  being  dead,  their  eftates  were  ne- 
cefllirily  determined :  and  the  fines  being  by  cuftom  due  to  the 
next  admitting  lord,  and  the  Duke  of  Sofiierfit  being  fuch  lord, 
the  fines  were  undoubtedly  due  to  him,  and  there  was  no  pre- 
tence that  the  payment  of  them  fhould  be  poftponcd  :  nor  is  this 
any  wrong  or  hardftiip  upon  the  tenants,  for  this  was  a  juft  and 
honeft  fetdemcnt,  made  without  the  leaft  appearance  of  fraud, 
and  upon  the  moft  valuable  confidcration  in  the  law :  nor  is  ic 
any  inconvenience  to  tlie  tenants,  for  their  eftatea  will  ftill  de- 
pend upon  the  life  of  the  lord,  who  admits  them ;  and  the  life 
of  a  tenant  for  ife,  is  as  good  as  the  life  of  a  tenant  in  fee.  It 
is  in  proof  from  fevcral  of  our  depoCtions,  that  tenants  irt 
dower,  and  tenants  by  the  curtefy,  have  admitted  in  fuch  cafes, 
and  have  received  general  fines ;  and  thefe  inftances  determine 
the  prefent  queftion^  and  prove  that  tlie  JDuke  hath  an  unqucf* 
tionable  right  to  th«  fines  which  he  demands. 

Weargy  Solicitor  General,  for  the  defendants  argued,  that 
the  payment  of  thefe  fines  depends  intirely  upon  the  cuftoms  of 
thefe  manors,  and  though  the  tenants'  eftates  ftiould  be  deter- 
mined by  the  death  of  the  Dutchefs,  yet  it  does  not  ncccflarily 
follow  from  thence,  that  the  Duke  is  intitled  to  a  general  fine, 
unlefs  there  be  a  cuftom  to  fupport  his  cUim*.    Thefe  fines  were 

Z  z  2  q|$gin;Uly 
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Originally  payable  only  to  the  heir,  or  a  purchafer,  and  were 
paid  in  nature  of  a  relief.  We  have  many  indmces  in  our  dc- 
pofitions,  where  tenants  in  xlower  and  tenants  by  the  cuncfy 
have  demanded  thefe  fines,  and  the  tenants  have  refufed  to  pay 
them ;  and  it  is  the  received  notion  throughout  all  the  counties 
where  thefe  fort  of  cuilomary  eftatcs  prevail,  that  only  the  heir 
who  comes  in  by  defcent,  and  he  who  come$  in  in  loco  b^tredisg 
are  intided  to  a  general  fine. 

This  fettlement  which  the  Duke  claims  by,  does  not  alter  the 
nature  of  his  eftate ;  it  is  only  a  life  edate,  and  what  the  law 
would  have  given  him ;  it  does  not  enlarge  his  eftate,  but  only 
exempts  him  from  being  punilhtd  for  waffe.  The  tenants  arc 
ftrangers  to  this  fettlement,  and  are  not  at  all  concluded  by  it, 
and  it  mud  be  confidered  as  a  fraud  upon  them,  if  it  was  in- 
tended to  create  fuch  an  edate  in  the  Duke,  as  would  neceda- 
rily  multiply  their  fines  and  encreafe  the  burthen  upon  their 
edates. 

We  admit  that  dropping  fines  have  been  paid  to  tenants  In 
dower  and  tenants  by  the  curtefy  *,  but  no  argument  can  be  drawn 
C  ^57  ]  from  thence,  that  they  are  intit(cd  to  a  general  fine :  and  if  die 
rule,  that  every  admitting  lord  is  intiiled  to  a  general  fine,  diouU 
prevail ;  then  tenants  for  years  of  thofe  manors,  who  are  ikmim 
fro  tempcr^f  would  be  intitled  *,  and  the  confequence  of  that  would 
be,  tliat  diort  leafes  of  thefe  manors  might  be  made,  and  the 
tenants  be  thereby  oppreffed  by  frcquen^and  extravagant  fines. 

But  what  the  defendants  chiefly  inCd  upon  is,  that  there  is 
no  cuftom  in  any  of  ihcfc  manors,  or  in  any  other  manor  of  the 
fame  tenure,  which  can  fupport  the  Duke's  demand  of  a  general 
fine  ;  yet  as  the  depofitions  contain  contrariety  of  evidence  upon 
this  point,  the  faired  way  of  determining  this  quedion  feems  to 
be,  by  dire£ling  an  ifl'ue,  in  which  tliis  cudom  and  the  Duke's 
right  may  be  tried. 

King  Lord  Chancellor.  The  fird  queftion  arifes  upon  the  de- 
termination of  the  tenants'  eftates ;  and  they  were  undoubtedly 
determined  upon  tlie  death  of  the  Dutchefs  of  Sofner/ti  j  for  the 
grants  or  admittances  being  to  each  tenant  to  hold  for  his  life 
and  the  life  of  the  Dutchefs,  the  edate  of  each  tenant  is  neccf- 
farily  determined  by  her  deatli. 

The  next  and  principal  quedion  is,  whether  a  fine  is  due  to 

the  Duke  from  his  tenants  upon  the  death  of  his  Duchefs.    And 

in  the  refolving  this  queOion  it  is  fird  to   be  confidered  upon 

what  account  thefe  general  fines  become  due  :  now  it  appears 
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from  the  nature  of  thefc  admittances,  that  upoH  the  death  of  the 

laft  admitting  lord,  all  the  eftatcs  of  the  tenant?,  which  are  held 

under  his  admittances,  arc  determined  ;  and  their  cftates  being 

fo  determincil,  it  is   neceflarjr  for  the   tenants,  before  they  can 

have  any  new   eftate,  to  have  a  rcgrant  from   the  fucceeding 

and  next  admitting  lord,  which  regrant  they  have  a  right  to,  and 

that  right   gives    their   eftates  the  denomination  of  Unarilright* 

tjlates :    from     hence    it  appears,    that   the    fines  which    are 

paid,  are  paid  upon  account  of  the  admilTion  to  the  new  edate ; 

and  therefore  that  lord  who  hath  a  right  to  admit,  hath  a  right  to 

the  fines  ;  the  lord  grants  the  tenant  a  new  eftate,  and  in  confi- 

deration   of  that,  a  fine  becomes  due  to  him  from    the  tenant. 

The  only  queftion  then  feems  to  be,  whether  the  Duke  hath  a 

right  to  admit.     And  the  tenants  feem  to  agree  that  he  has ;  for 

they  allow  that  if  a  particuhr  tenant  dies,  the  Duke  upon  the 

admiflion  of  his  heir,  is  intitled  to  a  dropping  fine :  now  how 

can  the  Duke  be  intitled  to  this  dropping  fine,  if  he  be  not  the 

admitting  lord  ?  And  if  he  hath  a   power  to  admit,  and  hath  a 

right  to  a  fine  upon  the  determination  of  a  particular  eftate  by  the 

death  of  a  particular  tenant,  why  hath  he  not  an  equal  power  to 

admit,  and  an  equal  right  to  his  fines,  upon  the  determination  of 

the  tenants'  eftates  in  general  by  the  death  of  the  laft  admitting       r  g-g-i 

lord  ?  It  is  very  extraordinary  to  allow  it  in  the  one  cafe,  and  not  ^ 

in  the  other :  if  a  particular  tenant  dies,  his  eftate  is  determined, 

and  his  heir  muft  pay  a  fine  to  the  Duke  \  yet  if  the  laft  admitting 

lord  dies,  all  the  eftates  of  the  tenants  are  determined,  and  yet 

the  Duke  hath  no  right  .to  a  fine. 

It  hath  been  objefled,  that  this  is  multiplying  the  fines  of  the 
tenants,  and  fubjeding  them  to  frequent  burthens  of  this  kind. 
But  where  is  the  inconveniency  to*  the  tenants  i  They  arc  ftili  to 
hold  during  their  own  lives  and  the  life  of  the  lord  who  admits 
them  ;  and  that  is  the  very  tenure  of  their  eftates  :  nay  if  a  leffee 
for  years,  or  any  other  domitius  pro  tempore  ftiould  admit  them, 
their  cftates  would  be  good,  according  to  ihefe  admittances, 
during  their  own  lives  and  the  life  of  fuch  lord  ;  and  the  determi- 
nation of  the  lord's  eftate  would  have  no  influence  upon  theirs. 
Indeed  if  there  fliould  appear  to  be  any  fraud  or  contrivance  in  a 
fettlement  of  this  kind,  by  putting  in  a  number  of  lives  fuccef- 
fivtly,  on  purpofe  to  multiply  the  fines  of  the  tenants ;  this  court 
would  undoubtedly  intcrpofe  in  fuch  cafe,  and  relieve  them ;  but 
in  the  prefent  cafe  nothing  of  that  kind  can  be  pretended. 

Thefc  are  my  prefent  thoughts  upon  this  qugft'on  :  but  as  the 
counfel  for  the  defendants  have  infifted  upon  having  an  ifl'ue  tried, 
I  readily  agree  to  it. 
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'  And  this  being  agreed  to  by  the  counfcl  for  the  Duke,  an  iffuc 
was  direSed  to  be  tried  at  the  bar  of  the  court  of  King's  Bench 
by  a  jury  of  Afiddicfex ;  which  iflue  was  this,  v/z.  whether  a 
general  fine  was  due  lo  the  Dulce  of  Somerfel  from  the  tenants  o{ 
the  manors  of  Cockenmuth,  is'c.  as  next  admitting  lord,  upci 
the  death  of  the  Dutchefs  of  Scmerfet. 

And  in  the  beginning  of  this  term,  the  iflTue  was  accordingli 
tried  before  Raymond  Chief  Juftice,  Mr,  Jufticc  Fortejcuc^  axu 
Mr.  Juftice  Reymlds^  (Mr.  Juftice  Porvys  being  abfent). 

Upon  the  trial  th^rcc  points  came  in  queftion  in  relation  to  cri 
dence. 

Isorii  of  cufto^  I .  Whether  lords  of  other  cuftomary  manors  (hould  be  allowei 
"r[no""d°Ii*  ^^  witnefTcs.  And  it  was  refolved,  that  they  (hould  not,  becaut 
viuieJl«.  the  prefcnt  queftipn  concerned  the  right  of  lords  of  fuch  manon 

who  came  in  by  fettlement  to  their  fines  j  and  therefore  they  ha« 

a  plain  iutcieft  in  the  event  of  the  caqfe. 

r  ^59  1  2.  Thefccond  queftion  arofe  upon  this;  the  plaintiff's  ccur.fe 

Itwasallo-A-edai  ofFertJ  to  give  in  evidence,  that  fcveral  other  tenants  who  hole 

fvidcnce  agiiuft  of  the  maiiorsin  queftion,  under  the  fame  tenure  as  the  prcfeni 

thcceK:iidants,   defendant*,  had  fubmitted  and  paid  their  fines  to  the  Duke  :  ar< 

iiants°ha7fub-     ^"^^  evidence  was  oppofed  by  the  counfel  of  tlie  defendants,  vh( 

xnirt^d,  and       infifted,  that  what  was  done  by  other  tenants  could  not  be  giver 

f**<**  in  evidence  a^ainft  them,  for  ihcy  were  llrangers  to  the  defj^nd- 

ant3,  and  had  iubmitted  fince  the  fiiit  was  commenced.      It  wai 

faid,  thatevcn  iia  vcuiicl  Iiad  been  recovered  againfl  the  othci 

te.i.mtr>»  it  could  not  be  given  in  evidence  againli  the  prefcnt  dc- 

fcndnius,  mucli  K fs  a  mutter///  pais,  which  wasfo  recent,  thai 

it  could  be  of  no  manner  of  weight. 

To  this  it  wnG  anfwercd,  that  it  being  a  cuftom  which  wai 
row  trying,  it  was  very  proper  to  give  in  evidence  the  ads  and 
C4.tiieur28i,  ufagcs  of  Jie  tenants  of  the  fame  m.anors.  And  the  cafe  of  the 
city  oi  London  w  CLrkc  in  this  court  before  Holt  Chief  Jufticc 
was  cited,  where  (it  was  faid)  vcrditls  again  ft  former  defendants 
who  were  in  the  like  circumftanccs  as  the  dien  defm  lants,  were 
permitted  to  be  given  in  evidence.  So  in  the  cafe  of  toll,  where 
aclions  are  brou^;;ht  Tor  not  paying  it,  the  plaintiff  is  always  allow* 
ed  to  give  in  evidence  payment  by  others  ;  unlefs  it  be  made  ap- 
pear, that  fuch  payment  w.i';  by  collufion.  So  in  the  cafe  of 
tncJuj's  tiiis  kind  of  evidence  id  always  allowed^ 

The  court  held,  that  they  never  knew  this  kmd  of  evtdeoee 
denied  i  and  the  weight  of  itj^  and  the  recency  pf  the  fa<i>^  were 

circumftanccs 
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circumftances  entirely  proper  for  the  jury  :  fo  the  plaintiff  wa$ 
allowed  to  give  the  evidence  he  offered, 

3.  The  third  point  was  the  mod  material^  and  that  arofc  Cuftotniofodiar 
upon  the  plaintiff 's  offering  to  give  in  evidence  fcveral  inftanccs  ^id^J|^*^**  ** 
of  fines  being  paid  in  like  cafesj  to  lords  of  other  manors. 

This  was  oppofcdby  the  Solicitor  General  for  the  defendants, 
who  infiftedy  that  this  kind  of  evidence  could  not  be  given ;  for 
the  cuflom  which  was  now  in  difpute,  was  ufcd  and  confined  to 
the  manors  in  queflion ;  and  therefore  no  cuflom  which  prevailed 
in  other  manors,  could  be  any  ways  applicable  to  the  particular 
cuflom  now  in  difpute.  Cuftoms  are  different  in  different  ma* 
nors,  audit  would  be  of  the  wotft  confequence,  and  create  the 
utmofl  confufion,  if  the  cuflom  of  one  manor  fhould  be  allowed 
in  proof  to  fupport  the  cuflom  of  another  manor.  Cufloms  of 
particular  manors  are  in  their  nature  diflinfl,  but  if  this  fort  of 
evidence  fhould  be  allowed,  the  cufloms  of  all  manors  mufl  be-  [  S60  ] 
come  the  fame :  in  fome  manors  heriots  are  paid,  in  fome  not  j 
in  fome  the  fines  are  certain,  in  fome  arbitrary ;  but  becaufe  a 
heriot  is  paid  in  the  manor  of  y/.  is  it  therefore  any  reafon  that  a 
heriot  mufl  be  paid  in  the  manor  oi  B?  Certainly  no ;  for  the 
cuflom  of  one  manor  can  by  no  means  be  conclufive  upon  an- 
other manor ;  becaufe  each  manor  hath  its  particular  cufloms, 
and  they  have  no  relation  to  one  another,  but  by  accident.  Each 
manor  hath  its  own  cufloms,  and  the  validity  of  thofe  cufloms 
mufl  depend  upon  their  own  ilrength,  without  having  ^^Jjffl^: 
ance  from  the  cufloms  which  prevail  in  other  manors.        ntBt^ 

Serjeant  Wynne  of  the  fame  fide  faid,  that  it  had  been  the  cqM'*' 
ftant  praftice  on  the  Northern  circuit,  where   queflions  of  tins 
kind  frequently  arofe,  always  to  difallow  of  this  fort  of  evidence  ; 
and  he  cited  a  cafe,  in  which  Mr.   Juflice  Reynolds  ruled  it  fo, 
the  lafl  affizes  at  Carlijle. 

Serjeant  Pengelly  contra.  The  evidence  we  offer,  is  in  order 
to  fhew  the  uniformity  of  the  cufloms  of  thefe  kinds  of  manors 
in  general,  throughout  the  whole  county.  We  do  not  fay,  that 
becaufe  there  is  fuch  a  cuflom  in  one  manor,  that  there  mufl 
therefore  neceffarily  be  the  fame  cuftom  in  another ;  no,  we  arc 
only  attempting  to  explain  the  nature  and  tenure  of  thefe  cuflo- 
mary  eflates,  and  are  going  to  fhew,  that  wherever  thefe  fort  of 
eflates  prevail,  the  lords  who  have  been  tenants  for  life  of  fuch 
manors,  have  always,  without  any  controvcrfy  received  their  ge- 
neral fines :  and  this  mufl  certainly  be  very  proper  evidence  in 
l^e  prefent  quedion :  it  will  prove,  that  it  is  the  nature  of 
\i  cfe  eflates  in  all  places  where  they  prevail^  to  be  fubje£l  to  the 
Z  z  4  payment 


^>-- 


66o  Michaelmas  Term  12  Gco^ 

payment  of  fines  in  like  cafes,  and  that  is  the  undoubted  priti* 

Poft.  66^.  (OQ.  lege  of  like  lords  to  be  intitled  to  them.     If  there  (hould  be  a 

^"^  queftion  whether  a  copyhold  can  be  entailed  ;  the  party  wcdd 

have  liberty  to  give  in  evidence  the  cuftom  of  entailing  in  other 

^         manors.    But  I  bopo  the  court  will  have  no  difficulty  in  allowing 

this  fort  of  evidence,  fince  this  very  queiiion  hath  been  already 

determined  upon  a  folemn  trial  at  bar  between  Cbspman  and  Ji* 

hinjGnj  Mich*  24  Car.  2.  B.  R.    3  Keb.  90.  where  the  qucftjOQ 

was,  whether   a  general  fine  was  due  to  an  infant  fucceediog 

lord,  during  his  minority ;  and  upon  the  trial  of  this  ifiue,  the 

defendants  gave  in  evidence,  that  ether  manors  adjoining  had  the 

fame  cuflom  not  to  pay  to  the  lord  till  he  was  of  full  age ;  and 

the  book  fays,  that  tlic  court  held  this  evidence  to  be  good. 

Attorney  General  of  the  fame  fide.  The  prcfent  queftion  con- 
cerns the  nature  of  cuftomary  eftates  in  general,  and  this  is  1 
tenure  by  which  the  greateft  part  of  the  eibtes  in  the  Northera 
counties  are  held :  it  is  not  the  cuftom  of  thefe  particular  manors, 
r  g^i  n  which  the  prefentqueflion  is  confined  to,  but  the  queftion  relates 
to  thefe  cftates  in  general,  and  therefore  it  is  very  proper  to  exa- 
mine into  the  tenure  xnd  nature  of  thefe  eftatcs  in  all  other 
places  where  they  prevail.  The  iflue  which  is  to  be  tried 
is  not  whether  there  is  fuch  a  cuftom  in  thefe  particular  manors, 
but  whether  the  Duke  of  Somfr/et,  as  next  admitting  lord,  hath 
a  right  to  thefe  fines  ;  fo  that  the  right  is  the  thing  in  queftion, 
and  to  prove  that  he  hath  a  right,  we  are  going  to  (hew,  that  it 
is  the  nature  of  thefe  eftatcs  to  be  fubjec'k  to  a  general  fine  in  fuch 
cafes.  If  any  difpute  ftiould  arife  about  Gavelkind  bnds  which 
lie  out  of  the  county  of  Kent^  (as  fome  lands  of  that  tenure  do) 
can  it  be  pretended,  that  the  party  would  not  be  admitted  in 
that  cafe,  to  examine  into  the  cuftom  of  Gaveihiud  in  general  \ 
And  it  is  no  more  that  we  contend  for  in  the  prcfent  cafe ;  we 
only  defire  that  we  may  give  evidence  of  what  ia  the  general 
cuftom  of  tenant-right  eftatcs. 

Liitivyche  of  the  fame  fide,  I  have  gone  the  Northern  circuit 
many  years,  and  I  have  always  obfcr^cd  it  to  be  the  pradice,  to 
allow  this  fort  of  evidence  (and  in  this  Bootle  and  Fazakerley  who 
had  pone  the  fame  circuit  many  years,  and  were  of  counfel  with 
the  Duke,  agreed  with  him.)  He  cited  the  cafe  oi Relf^  which 
was  tried  fome  years  ago  at  Carlijle^  and  was  thus  :  A.  was  lord 
of  a  manor,  and  was  the  laft  admitting  lord,  and  fold  the  man(^ 
to  B.  afterwards  C  one  of  the  cuftomary  tenants  of  the  faid 
manor  died,  and  B.  admitted  his  heir ;  then  A,  who  was  the 
iaft  general  admitting  lord  died,  and  B.  demanded  a  fine  of  the 
|ieir  of  C.  and  upon  the  heir's  refuGng  to  pay  it,  B.  brought 
\l\%  a£liQa    againit  him    to  recover  it ;  and  upon   the  trial  B. 

was 
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^aj  pcrmUted  to  give  evidence  of  what  was  the  cuftom  of  othftr 
manors  throughout  the  county. 

JJflfywo/;^/ Chief  Jufticc,  I  have  always  looked  upon  it  as  a  fet- 
tled principle  in  the  law,  that  the  cuftoms  of  one  manor  fhall 
not  be  given  in  evidence  to  explain  the  cuftom  of  another  ma- 
nor ( i);  for  if  this  kind  of  evidence  ftiould  be  allowed,  the  con- 
fequence  feems  to  be,  that  it  would  let  in  the  cuftom  of  one 
manor  into  another,  and  in  time  bring  the  cuftoms  of  all  manor* 
to  be  the  fame.  I  fliould  readily  admit  that  this  evidence  might 
be  allowed,  if  the  cuftoms  of  tenant-right  cftates  were  the  fame 
in  all  manors  ;  but  it  is  plain  that  the  cuftoms  of  thefe  eftates  are 
different  in  different  manors :  for  thefe  reafons  I  am  inclined  in 
my  pwn  private  opinion^  to  difallow  the  evidence,  which  is  now 
offered  :  but  upon  the  authority  of  the  cafe  in  Keble^  and  upon 
the  credit  of  the  Gentleman  who  go  the  Northern  circuit,  and 
Siffirm  that  it  has  been  the  conftant  praAice  to  allow  this  kind  of 
evidence  there,  I  muft  fi^^mit,  though  againft  my  own  opi-  p  ^^  ^ 
nion.  ^  •* 

Foritfcue  Juftice,  I  think  the  evidence  which  is  offered  ought 
jto  be  allowed  -,  there  is  a  great  difference  betwixt  the  cujlom  of  a 
manor,  and  the  tenure  of  a  manor ;  and  the  queftion  which  we 
are  now  trying  merely  concerns  the  tenure  oi  the  plaintiff^ 's  ma- 
nors ;  therefore  it  is  very  proper  to  enquire,  what  are  the  quali- 
ties which  attend  other  eftates,  which  are  held  by  the  fame  te^ 
nure.  And  it  muft  give  great  fatisfaftion  to  thofe  who  are  to 
try  the  prefent  queftion,  to  know  how  far  this  quality  of  paying 
fines  in  like  cafes,  has  attended  the  like  tenure  in  other  manors. 
I  think  the  cafe  in  Keble.h  a  plain  authority,  and  we  muft  follow 
precedents. 

Reynolds  Juftice,  I  have  been  always  of  opinion,  that  the  cuf- 
toms of  one  manor  could  not  be  made  ufe  of  to  influence  the 
cuftoms  of  another.  And  fo  it  has  always  been  held  in  cafes 
where  the  difpute  is  concerning  the  intailing  of  a  copyhold ; 
where  the  cuftoms  of  adjoining  manors  are  never  allowed,  as 
evidence  to  fupport  the  cuftom  of  the  particular  manor  in  quef- 
tion. But  upon  the  authority  of  the  cafe  which  |jas  been  cited, 
and  upon  what  has  been  affirmed  by  the  gentlemen  at  the  bar,  I 
fubmit  that  the  evidence  that  is  offered  ftiall  be  allowed,  though 
^t  is  contrary  to  the  notion  I  have  always  had  of  the  rules  of  evi- 
dence. 


(i)    S.   P.    Per   HardivickeC.     z  Jtk.   189.     Per  Buller }.  Nthle 
Pg^n  ^  Qht^fter  of  Eljy,  IVmreti,    v.  Kennvwtij^  Dou^L  495 . 

Upoa 
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Jf.  B.  Itwatia-  •  Upon  this,  the  plaintliFproceeded  to  give  eridence  of  the  ai- 
SSJn  tt'cf  J.     ^o""  °f  °*'»«'  manors. 

f>r  their  opinionf)  but  they  were  up;  however  upon  putting  the  cafe  to  them  and  the  Baioosof  tki 
Ezchequery  they  were  all  of  opinion  (as  Judge  Denton  told  me)  that  the  evidence  of  other  auaon  ftosM 
sot  have  been  allowedy  and  faid  they  had  never  known  it  (1). 

And  after  a  long  examination  of  witnefles  In  relation  to  tb 
cuftoms,  and  what  had  happened  in  other  manors,  viz,  thai 
tenants  in  dower,  jointrefles,  and  tenants  for  life  by  fettlements 
had  had  general  fines  paid  to  them  by  their  tenants  ;  the  jurj 
by  the  diredion  of  the  court,  brought  in  a  verdi£b  for  the  plab 
tiff  the  Duke  of  Somerjit. 

And  nt  the  end  of  this  term,  the  caufe  came  on  again  bcfon 
the  Lord  Chancellor,  who  decreed  the  tenants  to  pay  their  fines, 
and  gave  the  Uuke  his  colls. 


(2)  But  the  point  here  decided 
in  B.  R.  was  confirmed  i»i  Lo^v 
iher  v.  Raiv,  in  Dom.  Proc.  Fort. 
44.  Fidr  alfo  Dean  ^  Chapter  of 
Elyy.  JVarren^  2  Atk,  189.  ^. 
FurneauxY,  Hatchinst  Cowp,  Soy, 
in  which  it  is  laid  down,  that 


proof  of  a  cudom  io  other  pirifha 
is  no  evidence  to  affeA  the  pariili 
in  queftion  unlefs  the  cuflom  ia 
laid  as  a  general  caflom  ^  ik 
country.  Sec  alfo  Ruddin^  T, 
Neuiclffoft^  957. 
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^,  13  bound  ap- 
f  rrncice  to  B, 
who  is  a  frcc- 
niAH  of  the  ciry 
oi  London^  and 
yi.  is  bound  and 
inrolUd  there, 
then  goes  and 
lives  with  his 
jpafter  in  Mid- 
dUfex.     The 
juftices  of  the 
peace  for  the 
county  may  dif- 
charge  him. 
L.  Raym.  1410. 
iScfs.  Ca.  2S5. 
no.  22V  Cjf.  of 
^ctl.  ARem.  p. 
itS.  no.  161. 


Dominus  Rex  verf.  Collingbume. 

THIS  was  an  order  of  felDons  made  at  HtcWs  Hally  foi 
the  difcharge  of  an  apprentice  to  a  freeman  of  the  city  ol 
Londoriy  and  who  was  bound  and  inrolled  there  :  and  the  ordci 
being  removed  hither,  there  were  three  exceptions  taken  toit(i}< 

T .  That  the  apprentice  was  bound  and  inrolled  in  Loniofi 
2.  Not  bound  by  the  juftices.  3.  Not  a  trade  within  the  itatutCj 
he  being  a  glazier. 


( 1 )  The  report  in  1  Se/s.  Cafes 
is  inaccaraie  in  its  flate  of  the 
cafe.  It  reprcfents  the  apprentice 
as  oeing  bound  in  Midtiicfex,  and 
yet  makes  the  ill  objection  to  be 
that  which  is  taken  here,  *  tbattbi 
firprtiticf  iL\\^  Icuiid  and  inrolled  in 


orjeciion 


then 
be    " 


llates  ihe    2d 
that  he   wai 


bound  by  the  jaflices/'  whid 
independant  of  the  contradiAJoo 
could  never  be  a  ground  of  ob 
jedion  at  all.  Indeed  the  anfwt 
given  p.  287.  (hews  that  we  (hoali 
read  the  zd  obje^ioiy  there  as  it  i 
put  here ;  <^  m/  bound  by  tib 
juftices." 
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To  thefe  exceptions  it  was  anfwered,  that  the  claufe  of  the 
ftatute  5  Eiiz,  ^.  4.  §  35.  enafts,  "  That  if  any  mafter  (hall 
^*  mifufe  his  appreniicc,  he  fhall  repair  unto  one  juilice  of  the 
•*  peace  where  he  dwelleth,  &c**'  And  §  40.  provides,  **  That  the 
**  cufloms  of  London  and  Norwich  (hall  be  faved."  Se^,  35.  has 
always  received  a  large  conftruftion  in  favour  of  the  jurifdiftion 
of  jullices,  for  though  upon  the  mafter*s  complaint  no  power  29 
given  to  The  jullices  to  difcharge,  yet  in  21  Car,  2.  I  Sound. 
313.  ^  Vent.  175.  Hawhfworih  and  Hi//ane*s  cafe,  it  is  held, 
thatir  ^vas  reafonable,  and  within  the  intent  of  the  ftatute,  that 
an  ;ij^prentice  ihould  be  difcharged  from  an  ill  mafter,  as  well  as 
a  nuiler  fhoukl  be  difcharged  from  an  ill  apprentice;  and  in  i 
M.ei.  JPiikinj  v.  Edwards  there  is  the  fame  point,  and  in  i  Kentm 

I.  The  firft  and  principal  queftion  isi  whether  the  court  of 
feirit)n.s  at  Hlrks*s  Hall  have  any  jurifdi£lion  to  difcharge  an  ap» 
prentice  to  a  freeman  oi London ;  or  whether  he  is  not  to  be  diT- 
char^^ed  only  by  the  mayor's  court.  It  is  found  that  the  appren* 
tice  lived  with  his  mailer  out  of  the  city  of  London^  and  within 
the  jurifdidion  of  the  juftices  of  Middlefex. 

To  this  exception  it  was  anfwered,  that  the  ftatute  docs  not 
regard  where  the  binding  or  inrolling  is,  but  gives  the  jurifdifli* 
on  cxprefsly  to  the  judices  of  peace  where  the  mafter  lives  ;  and 
if  this  did  not  belong  to  the.  juftices  of  Mtddlefexj  where  the 
mafter  lives,  there  would  be  a  failure  of  juftice  ;  for  neither  the 
chamberlain,  or  any  other  city  magiftrate.  Lave  power  to  compel 
the  mafter's  appearance  before  them. 

-2.  To  the  fecond  ea^ception  it  was  faid,  that  it  was  immate- 
rial where  the  apprentice  was  bound,  for  the  fame  reafon. 

3.  And  to  the  third  exception  it  was  faid,  that  formerly  indeed 
It  was  a  doubt,  whether  the  ftatute  did  extend  to  all  trades  ;  but 
of  late  it  hath  been  fettled  and  agreed,  that  it  does.  &alk.  471. 
(2)  Palm.  526.     2  Keh.  822.     Rexy.  Taunton^  Hil.  6  Geo. 

• 

The  court  affirmed  the.order  of  difcharge,  and  faid  they  would     r  k/:    ^ 
not  take  away  the  jurifdiclion   of  the    mayor's  court,  but  only     *•       ^4 
give  a  concurrent  jurifdi£lion  to  the  juftices  of  the  peace  for  the 
county.     And  it  would  be  very  inconvenient,  to  have  appren- 
tices to  a  freeman  of  London^  who  are  bound  there,  and  who  live 
in  diftant  countries,  obliged  to  come  up  to  the  mayor's  court  to 

(2)  Is  contra,  but  evidently  againit  the  ppinioo  of  the  reporter. 

get 
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get  thcmfclvcs  difcharged  and  the  words  of  the  ftatute  arc  foy 
plain ;  for  tbfij  give  the  jurifdiAion  to  the  juftices  where  the  ap- 
prentice lives. 

Cfaeval  ver/.  Nichols.    In  Scaccario. 

sEq.  Abr.  63.    ^\  N  E  Join  Hall  was  pofleiTed  of  a  term  for  years  in  certn 

c.  7.  S.  c.  \^  lands  lying  in  the  county  of  MiddUfetCy  and  granted  ao 

^oill^T^  annuity  of  40  /.  to  the  plaintitF  to  be  ifTuing   out  of  the  lands, 

ing  in  AfukUe-    The  defendant  being  concerned  for  this  Ha/l  in  the  managcmed 

Jtxi  ^.hathna-  of  fome  of  his  affairs,  knew  that   Ha/l  had  granted  this  anntiit] 

^Hm^' »nd\hcii  ^°  ^'^^  plaintiff,  and  had  fcen  the  deed,  and  paid  him  part  ofdn 

purchafes  tbt      annuity  upon  Ha/rs  account :  afterwards  Hall  purchases  the  r^ 

inhcriunceof     vcrfion  of  thcfe  lands,  and  then  the   defendant  purchafes  the 

the  grantee  iball  ^^^  ^"^  ^^^  revcrfion  of  HalL     Hall  dics,  and  the  defeodafl] 

lute  his  MBoitx  refufcd  to  pay  tlie   plaintiff  his  annuity ,  becaufe  the  deed  b] 

Sou"hWs      t  ^^^^^  //fl// had  granted  it  was  not  regiftered  according  totlM 

%ra8ootregiilcr-  ftatutc  7  ^/f/?.  r.  20.  which  requires  that  all    deeds  or  cohycj* 

•<!  (0*  ances  of,  and  all  incumbrances  upon,  lands  lying  in  the  count] 

of  Middle/ex^  fliall  be  regiftered  within  fuch  a  time  at  the  office; 

otherwife  every  fuch  conveyance  fhall  be  void  againft  any  fubf6 

.quent  purchafer  for  a  valuable  confideration.     The  defendan] 

therefore  infifted  that  he  was  a  fubfequent  purchafer  for  a  valft 

able  confideration,  and  that  die  plaintiff's  claim  of  an  annuit] 

could  not  affefl  him,  becaufe  it  was  not  regiftered. 

Tlie  whole  court  were  clearly  of  opinion,  that  the  plaintii 
was  intitled  to  have  his  annuity  out  of  thcfe  lands  againft  the  61^ 
fendant,  notwithflanding  this  flatute.  For  the  ftatute  only  in- 
tended to  give  fuch  notice  of  former  incumbrances  to  purdialers, 
that  they  might  not  thereby  be  defrauded  ;  but  if  a  man  knowj 
of  his  own  knowledge,  that  tliere  is  a  prior  incumbrance,  and 
notwithftanding  that  knowledge  will  be  a  purchafer,  the  ftamtt 
was  never  intended  to  relieve  fuch,  though  the  firft  xncumbranK 
was  not  regiftered.  For  where  a  man  purchafcs  with  notice  0! 
a  prior  incumbrance,  he  purchafes  with  an  ill  confcience ;  inc 
in  a  court  of  equity  his  purchafe  (hall  never  be  cftabliOied. 

Therefore  they  decreed  the  plaintiflThis  annuity  and  the  ar 
rears. 


(1)   Fide  Lord  Forbes  v.    De^  Jmh.^^G.S.  C.     SMJomw.C^^ 

mJSoniBto,  P,    C.   425.   13  A^/V  Drummoitd  et  aP ,  Amb,  624,  in< 

Tu.  Fraud,   (L.  a.)  550.   Ca.  9.  if  the  common  agent  of  the  vendo 

Blades  V.  Blades 9  i  Eq.  Ahr.  358.  and  vendee  have  notice  it  is  f|i$ 

Ifi  Ncvtv.  Le  liez'e,  i  Fez.  61^.  cicnt.  Utfupta* 
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Buckley  verf.  Nightingale.    In  C.  B, 

TH  E  plaintiff*  as  adminiftrator  of  the  goods  and  chattels  of  An  htU  hatb 
Joan  Terry  widow  deccafcd, which  were  unadminiftered  by  ^^^^y  heredi. 
ydn  Terry  deceafed,  who  was  the  executor  of  the  faid  Joafij  yef  he  &aii*not 
brought  an  ad  ion  of  debt  againft  the  defendant  as  fon  and  heir  be  liable  for  the 
of  Matthew  Nightingale  deceafcd,  upon  a  bond  executed  by  the  J^^,**jjj  f^^^ 
faid  Matthew  the  iather,  for  the  payment  of  200  /.  to  the  faid  t^er  Oun^to  the* 
yoan.  The  defendant  pleads,  and  admits  that  he  is  fon  and  heir  ▼*!««  of  the 
ofthcfaid  A/^i//A^  (the  obligor),  but  fays  that  the  faid  obligor  ^'^^^^ 


called  PryorSf  and  in  confideration  of  the  fum  of  360/.  demifed 


his  father  in  his  life-time  was  feifed  of  a  mefluage  or  tenement  J^,^,^.  Mi^ 
the  fame  to  J*  S.  for  ninety-nine  years,  referving  only  a  pepper  ^''^^^^  4rt^i 


com  yearly  rent ;  and  that  the  faid  defendant  had  not  any  lands 
or  tenements  by  hereditary  defcent,  nor  had  he  ad  diem  impetra* 
tionis  brevis  criginalis  prad^y  or  at  any  time  after,  except  the 
reverfion  of  the  faid  mefTuage  and  tenement,  and  one  mefTuage 
and  three  roods  of  land  in  R,  being  together  of  the  value  of  300  /• 
and  no  more :  and  then  he  fets  forth,  that  the  obligor  his  father, 
in  his  life-time,  before  his  entering  into  the  faid  bond  upon  which 
this  adion  was  brought,  did  become  bound  to  on©  Thomas  Poole 
in  1 20  /•  which  lad  bond  at  the  time  of  his  death  was  in  full 
force  and  undifcharged  ;  and  then  goes  on  and  fets  forth  in  like 
manner  three  other  bonds,  each  for  the  fum  of  200  A  in  which 
his  tiid  father  was  bound  to  three  other  perfons ;  and  (hews  that 
he  died  and  left  the  faid  bonds  (landing  againft  him  in  full  force 
and  virtue :  then  the  defendant  fays,  that  long  an$e  iwpetrationem 
brevis  originalis  prad*  for  the  plaintiff,  v;z.  upon  the  (irft  of  Jun§^ 
1720,  he,  the  defendant,  agreed  with  the  fevcral  perfons  a  fore- 
faid  to  whom  his  father  was  bound,  to  pay  them  them  the  fe- 
veral  fums  aforefaid,  which  in  the  whole  amounted  to  660 /• 
which  he  avers  is  more  than  the  value  of  the  faid  mefluage  and 
tenement  and  lands  in  R.  and  the  reverfion  \  et  petit  judicium  Ji 
ipfe  ut  filitis  et  hares  ipfius  Matthei  patris  de  debit  \  pracT  virtu te 
fcripti prad*  onerari  debeat^  bfc.  and  then  avers  that  the  faid  Jean 
Tenjy  in  her  life-time  refufed  to  accept  in  fatisfaftion  of  her ' 
faid  debt,  her  proportion  of  the  faid  fum  from  the  defendant  to- 
gether with  the  reft  of  the  faid  creditors.  To  this  ple^'  the  plain* 
tiff^  demurred. 

And  upon  argument  tlie  whole  court  were  of  opinion,  that  the 
defendant's  plea  was  good  •,  for  though  it  was  the  defenchnt'a 
debt  becaufe  his  anceftor  had  bound  him,  yet  he  is  liable  no  far- 
ther than  to  the  value  of  the  land  dcfccnded  ;  and  as  foon  as  hei 
has  paid  bis  anccilox>  debts  to  the  value  of  the  land,  he  (hall 

hold 


I 
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hold  the  land  difcharged.  Otherwife  he  might  be  chargeable  aJ 
infinitum.  The  cafes  which  were  cited  in  ilic  argument  were  20 
H.  7.  5*  6.  Keilw.  62,  63,  64.  26  H.  8.  i.  Plow* 
440(1). 

(z)  Fide  SbettUwortb  r.  Neville^  i  Term  Ref.  454. 

C  666  ]  Browning  verf.  Newman, 

At  Guildhall  coram  Raymond  C.  J.  de  B.  II4 

V^fotwordt  .,  TpHIS  was  an  aftion  upon  the  cafe  for  thefe  wotdi; 
^uftom  of"*  1  "  You  are  a  thief,  and  I  will  prove  you  fo.''  The  plains 
y.  y.  and  feve-  ^^^  declared  that  by  reafon  of  the  defendant's  fpeaking  them,  one 
xai  othen ;  the  John  Merry  and  divers  others,  who  were  his  cuftomers,  left  otf 
l:^^i  'l^'^ng  '^•'h  him  in  his  trade. 

f*  prove  the  loft 

isij,  5.'i€u-         Upon  the  trial  the  plaintiff  proved  the  fpeaking  the  wordsi  and 

ftort  particu-     ^^  fpecial  damage  as  to  Merry ;  and  would  have  gone    on  to 

prove    bv    feveral   others,    that    had     likewife   left   off  deal' 

ing   with  him  by  reafon  of    the   defendant's  fpeaking  theft 

words. 


But  the  defendant  oppofed  this ;  becaufe  (as  he  infifted)  be 

(could  not  be  fuppofed  to  be  prepared  to  anfwer  fuch  uncertain 
kind  of  evidence. 

The  Chief  Juftice  faid.  That  in  a£lions  for  words  which  are 
not  in  themfelves  a£tionable,  and  where  the  fpecial  damage  is 
the  ^t  of  the  aCtion,  this  fort  of  evidence  is  allowed,  though  die 
particular  inftances  of  fuch  damages  are  not  fpecified  in  the  de- 
claration :  but  in  a£lioiis  for  words  which  are  themfelves  a^on* 
able,  (as  the  prefent  words  are)  particular  inftantes  of  fpecial 
damage  (hall  not  be  given  in  evidence,  unlefs  particularized  in 
the  declaration.  And  therefore  he  thought  the  plaintiff  could 
not  be  allowed  to  give  particular  inftances  of  the  lofsof  any  other 
J    .  '     c^ftomer,  except  Merry.     He  faid  that  he  had  known  it  ruled 

genersL"^!-  otherwife ;  hut  that  this  was  his  opinion  :  however  he  admitted 
denceoftheiofj  the  plaintiff  to  give  general  evidence  of  the  lofs  of  cuftoxxh 
•fcuftonen.       ers(l). 


■ 


(1)  That  modem  pra£Ucc  does  not  warriit  this  diftiDdioB,  ^Ut 
Bull.  L.  N.  P.  7. 
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Marriot  wrf.  Manriot.     In  Scaccario.  i 

JlyfA RRIOTf  Mafter  of  the  Exchequer  of  picas,  made  his  A^^f  P^^^ate  of 
■^^  will,  and  left  his  wife  executrix  and  refiduary   legatee.  ofcquft>'rv' 
His  fons  were  plaintiffs  in  this  cafe,  and  contended,  that  this  inquire  in...  the 
devife  of  the  reftduum  was  gotten  by  fraudulent  means,  and  by  fur-  fairnefiof  a  refi- 
prize.     The  wife   produced  the  probate  of  the  will ;  and  the  pcrfoLi'clutef 
counfel  in  behalf  of  the  wife  the  defendant  contended,  that  the 
probate  of  the  will  was  conclufive  evidence  touching  this  difpo-     p  ^^     •% 
fition  of  the  reftduum^  and  tliat  a  court  of  equity  could  not  look  L  ,        ^^ 

into  the  fame,  but  that  it  was  merely  of  ecclefiaftical  jurifdidlion,    a  c^-^^ty*  o^ 
and  to  be  determined  there.  /y^/iif>  //^l 

And  in  this  queftion  four  tilings  were  confidered  by  the  court. 
Firjiy  How  the  jurifdidlion  of  teftamentary  matters  flood  by  the 
civil  law. 

The  way  of  authenticating  wills  in  the  civil  law  was  firft  be-  Traa.  Traaa-     # 
fore  the  prator^  and  afterwards  before  the  magijler  ceufusj  for  tuum,  to.  x.  (<» 
they  reckgned  wills  to  be  in  the  nature  of  judgments  or  decifions  5^'  ^*^*'  *' 
that  a  man  himfelf  made  touching  his  eftatc.     And  therefore 
they  were  (hut  up  with  the  magiftrate  during  the  life  of  the  per- 
fon,  for  the  quiet  and  repofe  of  the  family,  but  were  opened 
after  his  deceafe.     They  were  figned  by  the  teftator,  and  fealcd 
by  him,  and  by  .the  witneiTes,  upon  a  thread,  and  carried  in  to 
the  prator  :  after  the  death  of  the.  party  the  witnelTcs  were  called 
if  living,  to  acknowledge  their  fcals ;  if  they   were  not  living, 
then  thefeals  were  broke,  and  the  will  opened,  in  tlie  prefence 
of  other  fufficient  witnefles;  and  the  will  was  regiftercd,  and  a 
copy  of  it  delivered  over  to  any  perfon  that  would  alk  for  the 
fame.  For  it  was  reckoned  as  a  matter  of  record,  and  thcrcfoxe  any 
perfon  might  have  ^ccefs  to  it.     For  this  fee  Digefi.  lib.  28.  ///.  i.  inO..  Trafta- 
^i  tejlanunta facer e  pcjfunty  et  quemadmodum  tejlamenta  jiaiit :  and  ^""*"»  ^^  14- •''o^ 
Cod.  lib.   6.    tit.    32.    ^emadrnsdum    tejl amenta  aperiantury  f5*6'. 
When  any  legacy  was  difpofed  of  to  pious  ufes  for  the  ufc  of  die 
church,  or  for  monafteries,  or.  for  the  poor,  the  bifliops  were  to 
fuc  for  the  fame,  and  fee  to  the  adminiftration  thereof.     This 
appears  by  the  Code^  lib.  i.  ///.  3.  leg*  42-  §  6.  necejfarium,  ^  7. 
$  8.  and  ^9. 

Upon  this  the  bifhop  began  to  intermeddle  with  the  probate  of 
wills,  which  was  a  temporal  authority.  But  this  Jujlinian  would 
not  endure,  and  therefore  in  his  Code  he  puts  tlic  law  againft  the 
bifhop's  probate  of  wills  before  the  laws  herein  before  mentioned: 
and  it  is  afterwards  faid,  eodem  tit.  leg,  41  •  Repetita  prcmulgatione^ 
non  Jolum  judiciS  quoruTidibet  tribuncliutn^  vernm   etiuin  defenfores 

tcclffiarufn 


Traft.  Trafta- 
tawny  to.  14. 
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icclefiarum  hujus  alnut  urbhf  quos  turptffimum  infinuan£  ultimatie^ 
fidentium  voluntates  genus  irrepferat^  pramanendos  effe  cenfemus^  m 
rem  attingant^  qua  nemini  prorfus  omtiiumy  fecundum  conftitutionum 
praceptaj  praterquam  tnagiftro  cenfus^  competii  ;  abfurdum  etenim 
cUricli  eftf  immo  ettam  opprohriofum^  Ji  peritos  fe  velint  [oflendere] 
difceptationum  ejfe  forenjiitm  :  temeratoribus  hujus  fanBionis  pttna 
qmnquaginta  Hhrarumauri  feriendis :  datum  xill  Ka/»  Dec.  C.  P. 
Juftiniam  A.  II.  et  OpUiano  CessI  Dxxiiii.  Thus  things  flood 
Dj  the  civil  law, 

f  668  ]  ^^  ^^"^^  ^^^»  '^^  ^^  fecond  place,  to  confider  how  things 
ftood  by  the  canon  law.  The  popes,  as  then-  power  increafed, 
endeavoured  to  get  the  jurifdi£iion  over  teftaments  ;  and  this  ap« 
pears  by  the  decretal,  lib,  3.  ///.  26.  V.  6.  Si  haredes  jujfatejla* 
torts  non  adimpleveritit^  ab  epifcopo  loci  Ulius  omnis  res  qua  eis  rel'iQa 
ejl  canonice  inter dicatur^  cumfruSlibus  et  cateris  emolument  is  ^  ut  void 
lb.  19^0. 88*  defunBi  adimpleantur.  And  likewife  Decret.  lib.  3.  ///•  %6.  de 
teftamentiSf  c,  1 7.  Tim  nobis  Jraternitas  iniimavtt,  quod  nonnuUi 
tarn  religioft  qttam  clerici  feculares^  aut  laicij  pecuniam  et  alia  bona 
qua  per  manus  eorum  ex  teflamentis  decedentium  debent  in  ufuspios 
expends^  non  dubitant  aliis  uftbus  applicare ;  cum  igitur  in  cmtilbus 
piis  voluntatibns  fit  per  locorum  epifcopos  providendum,  ut  fecundum 
defuncli  voluntatem  univerfa  procedant^  licet  etiam  a  teftaboribus  id 
contingeret  interdici :  mandamus  quatenus  executores  tcftamentcrum 
hujufmodi^  ut  bona  ipfafideliter  et  plenarie  in  ufus  pradUfcs  expen*^ 
dantf  mgnitione  pramija,  compellas. 

Pope  Innocent  the  fourth  upon  this  hvTf  fol.  152.  fays,  that 
the  bifhop  may  difpenfc  this  charity,  if  there  be  no  executor  ap- 
pointed by  the  will,  and  if  there  be  an  executor  and  he  does  not 
fulfil  the  will,  that  then  he  may  take  it  to  himfelf.  Decret.  lib. 
3.  de  tejlamentisy  tit.  26.  c.  19.  Johannes  clericus  et  P.  laicusext* 
cutores  ultima  voluntatis  O.  clerici  fanSla  cruets^  qui  venerabilibus  et 
piis  locis  d^  bonis  fuis  in  ultima  voluntaic  legavity  mandans  infuperfa^ 
tisjieri  creditoribus  per  eofdcm^  pojl  mandatum  fufceptum  per  diiicf 
fanum  cogi  debent  tejlatoris  explere  ultitnam  voluntatem.  Fide  Inno* 
cent,  in  legem  153. 

P?in.  to.  4.  fo.         Panormitan  upon  the  law,  Si  haredeSj  fays,  that  this  matter  of 
*S7.  will,  even  where  the  dcvife  is  to  pious  ufes,  is  mixtiforij  and 

that  the  heir  or  executor  is  to  have  a  year's  time  to  fulfill  the  will, 
before  he  can  be  compelled  to  it  by  ecclefiaflical  cenfure. 

Pai«to.4.  fo.         Upon  the  law,  Tua  nobis j  Panormitan  fays,  that  the  bifhop  is 

a;^*  to  compel  by  ecclefiaftical  cenfure  the   executor  to  perform  the 

will  to  pious  ufes,  although  the  will  itfclf  fays,  thai  the  bifhop 

was 
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was  not  to  intermeddle :  for  they  look  upon  that  as  an  irrational 
part  of  the  devife^  which  is  in  in felf  void. 

The  lad  chapter,  verho  Johannes  \  The  cafe  as  Panormitan  p^^^  to  4.  ft. 
ftates  it  was,  where  after  debts  paid  the  refidue  was  left  to  pious  179,  i8o. 
ufes,  and  there  the  bifliop  was  to  compel  the  payment  of  debts, 
and  afterwards  to  fee  the  difpofition  of  the  refiduum.  I  do  not 
find  that  any  of  the  canonifts  pretend,  that  wills  arc  of  ecclefi- 
aflical  cognizance yi/A  naiuraj  but  only  fuch  wills  as  were  made 
for  pious  ufes. 

Lyndwo%d^  fo.    174.  virho  Approhatis  {x^%^  that  jurifJi£tion  of       [   669  J 
the  ecclefiaftical  courts  touching  teftamentary    matters  is  by  the 
cuftom  ol  England,  and  not  by  the  ecclefiaftical  law. 

We  are  thirdly  to  confider  upon  what  foot  the  ecclefiaftical 
jurifdiaion  flood  by  the  law  of  England.  In  Engiand<hc  biftiop  ^)][|j!"|J.^'^ 
and  (herifF  fat  together  in  the  county  court,  as  it  appears  by  the  Laws  69. 
laws  of  King  Edgar ,  cap.  5  de  comitiis.  dnturia  comitiis  quifque 
{tit  ante prafcribltur)  inter ejio  :  oppidatfa  ter  quotannis  habeantur  comi" 
tia  :  celiberrimas  autem  ex  omni  fatrap'ia  bis  quotannis  conventur 
agatur,  asi  qitidem  ilUus  diocejts  epifcoptis  et  foiator  interfunto,  quo* 
rum  alter  jur^a  divina^  alter  humana  popuh  edoceto.  Leges  Canut. 
€.  17.  de  comitiis  municipalibus.  Et  ter  in  anno  habeantur  comitia 
tnuulcipalia,  et  duo  conventus  provinciales,  aut  plures  etiam,  et  illis 
interfu  epifcopus  ac  fenator,  et  ibi  ubique  doceatur  tarn  jus  divinum 
quam  humanum. 

From  thefe'laws  it  plainly  appears  that  the  probate  of  tefta- 
ments  was  in  the  county  courts.  William  the  Conqueror  was  the 
firft  that  feparated  the  ecclefiaftical  court  from  the  civil.  &elden 
in  his  notes  upon  Eadmerus  167.  gives  us  the  very  charter  of 
fuch  feparation.  Propter ea  mando  et  regia  anthoritate  pracipio^  ut 
nullus  epifcopus  vel  archidiaconus  de  legibus  epifcopalibus  amplius  in 
hundred,  placita  teneat  :  nee  caufam  qua  ad  regimen  animarum  per-* 
tinet,  ad  judicium  fecularium  hominum  adducant.  This  charter,  as 
Mr.  Seldon  has  told  us,  was  recited  in  a  clofe  roll  of  Richard  the 
fecond,  and  then  confirmed  :  but  the  charter  of  William  the  firft 
does  not  mention  matters  teftamcntary,  or  the  probate  of  wills, 
to  be  of  ecclefiaftical  cognizance.  It  only  fays,  that  the  crimes 
that  were  to  be  profccuted  pro  falute  animal  were  to  be  of  that 
cognizance. 

That  which  feems  firft  to  have  given  birth  to  the  ecclefiaftical  ^•^-  ^^^*  ^^ 
jurifdiaion,  was  the  charter  of  Henry  the  firft :  which  fays,  ^t  ^  ' 
quij  baronum  vel  hominum  meorum  injinnabiturj  Jicut  ipfe  debet  vel 
dare  difpofuerit  pecuniam  fuam,  ita   datum  ejji  concedo,  quoa  ft  ipfe 

Vol.  I.  3  A  prstsentus 
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pravenitiS  vcl  armis  vel  infirmitate  pecumcnt  fuam  nee  didirrt  ut 
dare  difpofuerity  uxorfuay  Jive  llberi  aut  parentis  et  legiUrii  c:n:.-^j' 
fui^  pro  an'nna  ejus  eam  dividant.  Tiiis  let  In  the  fever al  cancrs 
before  mentioned  \\\io  England :  for  fmce  the  perfonal  cftirc  T15 
to  be  clifpofcd  of  for  the  foul,  they  looked  upon  every  will  :o  bd  a 
difpofition  of  the  tcftator  in  a  gratuitous  or  chs.rit3.b1e  mincer: 
that  whatever  was  left,  was  to  be  difpofed  of  by  the  extcurcr 
for  the  good  of  the  foul :  fo  that  all  the  canons  touddrg  cbi:;- 
table  difpofi lions  were  to  lake  place  in  England. 


[670] 


In  the  lime  of  Richard  the  firft,  when  he  was  in  confiriCsr.er.:, 
the  clergy  got  a  confirmation  from  him  of  the  ccdeUaflical  iir- 
municies  :  this  is  mentioned  by  Mat.  Paris  161.  hem  dj/iril-..::: 
rerum  qua  in  tejlawento  reliquuntur  authzr'itate  ecclefza  fi^t^  mc  -rv:- 
ma  pars  ut  dim  fithtrahetur  :  ft  quis  enim  fuhitanca  msrte  'jfl  q:.  j^:: 
cafti  praoct'upattisfuerity  ut  de  rebus  fitis  difpcnere  ncn  pcjjlty  j^rri- 
hutio  Bbnorum  ejus  ec cleft ajVtca  autkoritate  fict.  This  charter  is  liie- 
wife  mentioned  in  the  fame  terms  in  Radolphus  de  Dlcetz^  one  cf 
the  Decern  fcriptores  F.  6§S.  And  thefe  ecclefiaflical  immunines 
were  confirmed  by  the  pope,  and  the  confirmation  appears  b  i 
JV.  Fuedera  104.  though  there  there  is  no  exprefs  mention  di 
tedamcntary  jurifdiflion.  Ncte  alfo  it  appears  by  the  cb^iter, 
that  the  King  rcleafes  the  tenth,  that  ufed  to  be  taken  on  i£ 
death  of  the  tenant ;  and  henceforward  the  King  and  his  Lcrds 
only  tookheriots  as  an  acknowledgement  in  lieu  of  fuch  a  deci* 
mation. 

From  hencefortli  the  eccleSaftical  court  began  to  con(:der  a 
proper  method  for  the  publication  of  wills  ;  therefore  when  any 
penon  died,  they  fummoncd  in  the  executor  or  next  relation  :o 
take  care  of  his  foul,  and  tlie  executor  was  obliged  to  bring  ia 
the  will.  And  both  executor  and  adminiftrator  were  obliged  ro 
bring  in  an  inventory  of  his  goods,  and  the  charges  were  hci^Li- 
encd,  by  the  canons,  in  order  to  bring  every  thing  into  the  eccle- 
fiaflical  court :  Lyndw.  1 76.  Canon  of  Simon  Jiiepkam.  And  i: 
appears  by  the  canon  of  Stratfcrd^  tliat  the  refidue  in  the  hands 
of  the  executor  was  to  be  dillributed  for  the  good  of  the  foul. 
Lynrkv,  178.  And  by  the  canon  of  Otcbsn  an  inventory  was  to  be 
exhibited.     Lyndiv.  icj* 

Nctwitliftanding  all  this  the  jurifdifllon  of  the  county  courts 
f.ill  cuiuinucd,  for  this  was  acknowledged  to  be  a  matter  n:ix:i 
J:riy  j:.d  therefore  they  could  not  hinder  the  ccunty  court  from 
piocccviiiiti,  cve!i  according  to  their  own  canon  law.  But  in  or- 
der to  -et  the  whole  jurifdicllon,  in  the  time  of  Richard  thefe- 
crml,  as  is  mentioned  by  SelJcn  in  his  notes  on  Eadmcrus^  they 
£c:  die  ri^ht  to  pubiifh  the  law  of  iniiiam  the  Conqueror,  and 

ccafirm 
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confirm  the  fame ;  that  no  matters  of  ccclefiaftical  cognizance 
(houkl  be  tranfadiccl  in  the  county  courts,  this  is  in  the  charter 
of  2  R.  2.  Mdmbran.  I2.  /;•  5.  and  is  mentioned  in  Selden^s 
Eadmcrus  168. 

From  henceforward  the  clergy  had  the  whole  jurlfdiclion  of 
wills,  becaufe  the  county  court  could  not  receive  the  probate, 
and  the  King's  court  had  never  intermeddled  with  it ;  for  by  the 
charter  of  Rich.  i.  herein  before  mentioned,  and  likewife  by 
Magna  charta^  cap^  18.  the  King  had  granted  the  liberty  to  his 
own  tenants,  to  difpole  of  their  goods,  and  therefore  the  will 
touching  pcrfonal  ellate  never  received  any  fan£lion  in  the  im-  [  "7'  J 
mediate  Court  of  tlie  King. 

This  reconciles  that  cafe  in  Fitzherbert^s  Abridgment^  tit.  Tf/" 
iMinent^  fol.  148.  faid  by  Fairfax^  that  it  was  but  of  late,  that 
the  church  had  the  probate  of  wills,  which  was  by  an  aft,  I 
fuppofe  he;  mud  mean  the  confirmation,  of  Ric.  2.  before  men- 
tioned, for  there  is  no  a£l  of  Parliament  that  gives  them  that 
probate,  and  he  fays,  that  in  other  countries  the  piobate  was  of 
temponi!  cognisance,  which  SelJen  notes  to  be  true  in  all  coun- 
tries, except  France,  P^nA  Tremaile  in  that  cafe  aflcrts  the  ufagc 
of  proving  wills  in  courts-baron,  which  certainly  may  be  where 
the  cuftom  prevails. 

In  II  H.  7.  12.  Fine:fx  aflerts,  that  the  probate  of  wilh  did 
not  belong  to  the  fpiritu.d  court  by  the  eccleruillcal  law,  but 
came  to  them  by  cuflom  and  ufage  only:  and  thefe  afe  the 
foundations  on  which  my  Lord  Coke  in  Hcnjloe^s  cafe  9  Rep,  fol, 
38.  concludes,  that  when  the  will  is  proved  in  the  ccclcfiaflical 
court,  that  court  has  executed  its  authority ;  but  the  executors 
are  to  fue  in  the  temporal  courts,  to  get  in  the  ellate  of  the  de- 
ceafed. 

Fourthly,  we  arc  to  fee  what  have  been  the  feveral  diftlnftiona 
in  our  law  touching  this  jurifdiclion,  which  will  fall  under  fi\e 
heads. 

I.  That  the  fpirltual  court  is  the  only  court  now,  that  has 
authority  to  receive  the  probate  of  wilts,  and  to  give  a  fanftion 
to  them;  becaufe  the  jurifdiclion  of  the  county  court  is  loil  by 
non-ufage  •,  Tiud  ^inct  Magmi  chart  a  ^  cap,  18.  the  King's  courts 
did  not  intermeddle  with  the  goods  of  a  deceafed  tenant.  But 
here  muft  be  excepted  all  courts -baron  that  have  had  probate  of 
wills  time  out  of  mind,  and  have  always  continued  that  ufage. 

3  A  a  '  2.  The 
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%  R«i!.  Abr.  2.  The  feal  of  the  ecclefiaftical  court  docs  antfaenticate  the 

*99*  will,  for  there  the  will  is  to  be  brought  in  and  proved.     And 

therefore  the  cafe  in  Raymond  406,  407.  is  certainly  good  lair, 
that  the  fetl  of  the  ordinary  cannot  be  contradiAed,  becaufe  if 
there  be  no  way  in  the  temporal  courts  to  prove  the  will  relating 
to  chattels,  it  mud  go  on  ;n  the  fpiritual  court,  and  the  deter- 
mination muft  there  be  final:  for  the  temporal  court  cannot 
make  a  judgment  concerning  the  will  contrary  to  what  was 
.  made  in  the  ecclefiaftical  eourt;  and  therefore  it  is  certainlj 
good  law,  that  if  they  (hew  a  probate  under  the  feal  of  the  or- 
dinary, they  cannot  give  in  evidence  that  the  will  was  forged, 
or  that  the  teftator  was  mn  compos  mentis,  or  that  another  pcrfon 
was  executor  (1),  but  they  may  give  in  evidence  that  the  feal 
was  forged,  or  that  there  were  bona  tictabiliay  becaufe  that  is  net 
f  672  ]  in  contradiftion  to;the  real  feal  of  the  courts  ;  but  it  admits  the 
feal,  and  avoids  it.  I  Lev,  235.  Vaughan  207.  i  Zhnxr 
293.  And  fince  the  ecclefiaftical  court  has  the  probate  of  wills 
now  fettled  by  cuftom,  the  temporal  court  cannot  prohibit  them 
in  their  inquiries  whether  the  teftator  was  compos  mentis  or  not, 
or  whether  the  will  be  revoked  or  not,  becaufe  that  is  nece&j 
for  authenticating  the  will.     Hardr.  131.  313. 

3.  If  a  temporal  matter  be  pleaded  in  bar  of  an  ecclefiaftial 
demand,  they  muft  proceed  in  the  ecclefiaftical  court  accordinj 
to  the  temporal  law,  or  elfe  the  temporal  courts  will  prohibit. 
As  if  payment  be  pleaded  in  bar  of  a  legacy,  and  there  is  but 
one  witncfs,  which  the  ecclefiaftical  court  will  not  admit ;  there 
the  temporal  courts  will  prohibit  them,  becaufe  it  is  a  matter 
temporal  that  bars  the  ecclefiaftical  demand.  Shutter  et  ux  1, 
Friend,  I  Skonv,  Ijt.  173.  I  Vent.  291.  3  Mod.  283.  But 
if  upon  the  probate  of  the  will  they  alledge  on  the  other  fide, 
that  the  will  was  revoked,  and  they  would  prove  the  revocation 
by  one  witnefs,  according  to  the  rcfolution  in  TTelverton  in  the 
cafe  of  Brown  v.  Wentiv^rth,  foL  92,  93.  they  might  be  prohi- 
bited from  granting  the  probate;  but  that  refolution,  which  was 
only  of  three  Judges  againft  two,  and  fccms  againft  the  opinion 
of  Rolle,  2  Abr,  299.  fecms  to  intrench  upon  their  jurifdiclion; 
for  if  they  cannot  judge  by  their  law,  whether  the  will  is  re- 
voked or  not,  they  cannot  judge  whether  there  is  a-  will  or  no 
will :  indeed  the  judges  there  fay,  that  the  revocation  is  a  tem- 
poral matter,  and  therefore  it  is  to  be  proved  according  to  their 
1.1W,  by  one  witncfs ;  but  then  they  will  not  be  fuffered  to  de- 
termine touching  the  validity  of  a  will  of  perfonal  eftate,  which 


(i)    Fide  the  cafes  cited  />oy?.     thurft,  pofi,   961.  and  the  cafes 
note   (5)    673.      ClenAfs   v.   Bei^     there  cited. 

every 
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every  body  allows  to  be  of  ecckfi^ftical  cogniztnce.  But  if  tht 
fpiritual  court  do  admit  a  wUI,  and  yet  will  not  give  the  probate 
out  to  an  executor,  becaufe  he  cannot  give  fecurity  for  a  jufl;  ad- 
miniftrationi  it  feems  that  a  mandamus  will  He.  And  this  was 
rcfolved  in  the  cafe  of  The  King  v.  Sir  Richard  Raines^  Mich.  Salk.  apj. 
10  ^.  3.  //I  B.  R.  For  though  they  are  to  determine,  whe- 
ther there  be  a  will  or  no  will,  yet  if  there  be  a  will,  the  execu- 
tor has  a  temporal  right,  and  they  cannot  put  any  terms  upon 
him  but  what  are  itientioned  in  the  will ;  and  therefore  if  diey 
will  not  grant  the  probate,  where  they  admit  tlxere  is  an  execu- 
tor, the  court  will^rant  a  mandamus. 

4.  If  a  man  give  lands  to  be  fold  for  the  payment  of  debtSj 
and  difpofcs  of  the  money  to  feveral  pcrfons,  that  cannot  be 
fued  for  in  an  ecclefiaftical  court,  but  only  in  a  court  of  equity, 
becaufe  that  is  not  a  legacy  merely  of  goods  and  chattels,  but  it 
arifes  originally  out  of  lands  and  tenements,  and  they  have  a 
teftamentary  jurlfdiftion  touching  chattels  only.  Hob.  365.  cafi 
345.     2  Rol.  Ab.  285. 

5.  The  courts  of  equity  can  hold  plea  concerning  a  legacy,      r  g^^  -i 
and  like  wife  concerning  the  devife  of  the  reftduum^  which  is  but        ^ 

a  legacy.  They  may  in  notorious  cafes  declare  a  legatee,  that^  *>^7i*-^'  d~:^ 
has  obtained  a  legacy  by  fraud,  to  be  a  truftee  for  another :  as 
if  the  drawer  of  a  will  (hould  infert  his  own  name  inftead  of  the 
name  of  a  legatee,  no  doubt  he  would  be  a  truftee  for  the  real 
legatee.  As  to  the  devife  of  the  reftduum^  nothing  can  be  more 
clear :  for  fincc  the  cafe  of  Fojler  v.  Monhy  wherever  an  execu-  ,  y„^^  ..^^ 
tor  had  a  fpecifick  legacy,  he  was  looked  upon  as  a  truftee  for 
the  relations  in  a  courfe  of  diftribution :  and  no  body  ever  at- 
tacked thefe  refolutions  upon  this  head  of  argument,  that  they 
were  contrary  to  the  ecclefiaftical  jurifdidlion.  But  in  all  fuch 
cafes  a  court  of  equity  muft  confidcr  what  is  the  real  will  of  the 
teftator,  and  they  cannot  declare  a  truft  according  to  their  own 
fancy,  nor  according  to  what  the  teftator  fliould  have  willed, 
for  then  they  make  the  will,  and  not  the  teftator.  But  they 
may,  to  anfwer  the  real  intention  of  the  teftator,  declare  a  truft 
upon  fuch  will,  though  it  be  not  contained  in  the  will  itfelf ; 
which  is  in  thefe  three  cafes,  i.  In  that  of  fraud  upon  a  lega- 
tary before  mentioned  (2).  2.  Where  the  words  imply  a  truft 
for  the  relations,  as  in  the  cafe  of  a  fpecifick  devife  to  executors, 
and  no  difpofition  of  the  refiduum  (3).     3.  In  the  cafe  of  the  le- 


(2)  Lord  Hunfdon'%  cafe,  Hob.  (3)  Vide  FatcheVi  cafe,  Prec. 
139.  Cafe  put /rr  Cffffr.  in  Gofs  inChane.  169.  Rujbdell  y.  Car- 
V.  Tracj^  I  P,  PTms,  288.  2  Fern,  nejfey  ante  568.  aad  the  cafes 
709,  there  nhntd  to* 

gatcc 
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gatee  promirmg  the  teflator  to  ftand  as  a  truftee  for  another  (4). 
And  no  body  has  thought,  that  declaring  a  trull  in  ajijr  of  thoile 
cafes  is  an  infringement  of  the  ecclefiaitical  jurifdidtion  (5]. 

The  court  being  thus  of  opinion,  that  they  had  a  power  to 
relieve  again  (I  the  devife  of  the  refiduum,  they  diredled  propa 
iflues  to  try  the  matters  of  fraud  and  furprizc  infilled  on  by  the 
plaintiffs,  againft  which  decree  the  defendant  brought  an  appeal, 
C  "74  J  but  before  any  thing  further  was  done  upon  it,  the  plaintiff  and 
defendant  agreed  to  divide  the  refiduum  between  them. 


(4)  Devenijh  v.  Raines 9  Free, 
in  Chanc.  3.  Chamberlain* i  cafe, 
cited  /^.  4.  In  If  arris  v.  Harwell^ 
G'ilb.  Eq.  Rep.  1 1 . 

(5)  A  court  of  equity  cannot 
iet  afide  a  will  relating  to  lands 
for  fraud  in  obcainiog  it,  but 
there  mud  be  a  trial  at  common 
law.  James  v.  Graves,  2  P, 
fn/L  270.  Bennet  v.  Fade^  2 
jitk.  324.  Webb  V.  Clover  den, 
ib.  424.  Jnofi.  3  Ati.  17.  Brarf- 
hy  V.  Kerrich,  3  Bro.  Par,  Ca. 
3?8.  I  Eq.  Abr,  406.  C,  4.  2 
Eq,  Abr,  421.  f .  4.  Fenivick  v. 
JameSf  cifed  2  /^ez.  183.  But 
in  Welby  v.  Ihornngb,  Prcc  in 
Cbanc.  123.  Herbert  v.  Lowndes, 
1  Chan.  Rcp^  22.  Maundy  v. 
Maundy^  ibid.  123.  and  per  Ct/wper 
C.  in  Go/s  V.  Tra.y,  i  P-  ^^^ms. 
287,  288.  Et  per  King  C.  in  Far- 
ingtOH  V.  Kwghtley^  Ib*  548. 
contra.  Wiih  refpccl  to  wills 
of   perfonal    cftate    the    ccclefi- 


aftical  courts  have  heen  held  to 
pofTefs  an  exdulive  juri'dictloa 
upon  this  point.  Archer  v.  J/^i?, 
2  Fan.  8.  Nel/on  v.  OJdJLld,\ 
76.  T'waites  v.  Smith,  i  P. 
TTms.  II.  P/ttme  v.  Beale,  iL 
388.  Stephcnfcn  v.  Gardner^  tP. 
U^ms.  286.  Kerrich  v.  ^ra^/- 
by^  fupra.  Bennet  v.  AWlf,  ciiti 
Jupra.  Boucbier  v.  Taylor^  7  £1. 
Ptfr.  Crt.  414.  BarmJUy  v.  /'fSfc, 
I  iTffs.  287.  In  this  laii  ok 
Lord  Hardwicke  relieved  agaiol 
a  probate  obtained  by  fraud,  fet 
afide  the  deed  of  proxy  to  coa- 
fent  entered  into  by  the  heir  at 
law,  upon  which  it  was  obtained  la 
the  fplritual  court,  and  decreed 
the  guilty  parties  to  confeot  to  a 
repeal  of  the  probate. — Sec  more 
as  to  the  jurifdidtion  of  coarricf 
equity  in  parliamentary  matters. 
Sheffield  v.  Dutchijs  of  BuihiK^hm- 
Jbirey    1  Atk.  628. 


Jcfferies  verf.  Auftin, 


In  Middlefex,  coram  Eyre,  C  J.  de  C.  B. 

C»nfi4enition  of  TN  an  aftion  upon  the  cafe  upon  a  promiffory  note  brought  by 

apromifforynote  \^  tlic  perfon  to  whom  it  was  payable,  the  Chief  Juftice  let  the 

U^uued  inio.      defendant  in,  to  (hew  that  it  was  delivered  in  the  nature  of  an 

cfcrow,  viz^  as  a  reward,  in  cafe  he  procured  th«  defendant  to 

be 
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be  rcftored  to  an  ofHce ;  which  it  being  proved  he  did  not  eflFed, 
there  was  a  vcrdift  for  the  defendant  ( i). 


( i)  So  if  the  confideration  be  illegal.   GuUbard  v.  Roberts,  i  Black. 
Rep.  445. 


Dominus  Rex  verf.  Major  de^  Canterbury. 

ON  a  mandamus  to  reftore  a  recorder,  they  returned  that  he  Where  an  officer 
was  only  an  officer  at  pleafuVe,  and  that  upon  due  fum-  i«atpieafure, 
mons  to  chufe  another,  they  did  chufe  another,  et  perindi  the  anothcHra  de« 
former  was  removed*  tennination. 

It  was  objcftcd,  that  this  was  only  argumentative,  and  that 
returns  to  writs  of  mandamus  muft  be  cert.iin  to  every  intent.  Et 
per  cuf^^  That  is  good  general  doftrine,  but  not  applicable  to  this 
cafe.  They  needed  not  fay  any  thing  of  his  being  removed,  be- 
caufe  the  chufnig  another  is  a  determination  of  their  will,  which 
is  enough  for  them  to  (hew. 

Adjournatur*  And  at  another  day  the  Solicitor  General  ob- 
jected, that  the  fummons  was  only  to  eleft  a  new  recorder :  and 
many  a  man,  who  >yould  have  appeared,  bad  the  fummons  been 
to  remove,  might  abfent  himfelf  when  it  was  only  to  chufe  a 
new  one.  Et  per  eur^^  We  muft  prefume  people  know  the 
efFecl  and  confequence  of  their  own  a£ls,  that  in  the  cafe,  of 
an  officer  at  pleafure  a  new  election  is  an  adual  amotion. 
I  Fent.  342  (i). 

Then  it  was  obje£led,  that  the  letters  patcniB  are  only  faid  to  Pleading  letters 
be  granted  yj/^  magm  figillo  Anglian  y^ithont  J!gi//at\     Sed  per  P^^*"'-^*^>?^jJf 
cur* J  The  word  Jub  imports  it ;  the  other  would  be  but  a  rcpe-  i^'iv^u! 
tition.     The  return  was  allowed. 


[i}  Rex  y,  Guardianos  Ecelejia     ^13.     Et  -vide   Rex  v.   Patcman, 
de  Thame,    ante     I15.       Rex    v.      2  Teim  Rej>.  j'/j. 
Churchwardens  of  Taunton,  Couap. 
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Wannel  tj^  Camerar*  Civit'  London* 


Bf.liwtooMigc  Tl/T^ND^MU S  to  admit  George  IVannei  to  hit  freedom  of 
■  joiner  in  Lm-  ^  ^  the  City  of  Lond§n :  fettin^  forth  that  he  was  bound  ap- 
^M  to  be  free  of  prentice  to  one  Samuel  Vanreyven  of  London^  merchant*taylor, 
panirgood^CO*/  feven  years :  that  he  had  ferved  out  his  time,  and  been  ad- 
udifitenaas  mitted  into  tlie  merchan^-taylors  company,  and  in.  due  forai 
thac  he  fliaU      prefcnted  to  the  chamberlain,  who  refufed  to  admit  him  to  his 

take  up  his  free- ^ 

dom  there  under  ircedom. 

a  penalty,  a 

^Sf^'ittlL  '^^^^  chamberlain  returns,  that  London  has  time  out  of  mind 
to  prevent  a  been  a  corporation,  and  confifts  of  feveral  focietiet,  gilds  aiid 
forfeiture.  fraternities  of  freemen  of  the  city ;  and  that  no  perfon  could 
S  Mod.  267.      ^^,^^  j^g  ^  freeman  of  the  city,  till  he  was  a   member  of  one  of 

3  ISurr.  Z33i<>*  %       f      r  •   •  mi  •  r  •      1        1 

S.C.  thole  fraternities.      That  time  out  of  mmd  there  has  been  a 

company  called  the  joiners  company.  Then  he  returns  a  power 
to  make  by-laws,  and  that  19  OElober  6  W^.  tsf  M.  a  by-law  wis 
made,  reciting  that  feveral  perfons  not  free  of  the  joiners  com- 
pany  had  exercifed  the  trade  of  a  joiner  in  an  unflcilful  and  frau- 
dulent manner,  which  could  not  be  redreffed  whilfl  fucli  pcncns 
were  not  under  the  orders  and  regulations  of  the  company, 
therefore  it  ena£ls  that  no  perfon  (hall  ufe  tliat  trade,  who  is  co: 
free  of  the  company,  under  the  penalty  of  10/.  That  the 
plaintifl'did  exercife  the  trade  of  a  joiner,  and  that  at  the  time  of 
his  bcinpj  prclcntcd  to  the  chamberlain  he  was  not  free  of  the 
joiners  company,  and  therefore  he  does  not  admit  him  to  the 
freedom  of  the  city. 

Upon  this  return  the  queftion  was.  Whether  this  by-law,  to 
oblige  a  member  of  one  company  to  be  admitted  in  another  com- 
pany, was  good  01^ not.  And  to  prove  it  naught,  the  cafe  of 
Robin/on  v.  Grcfccurt^  5  Mod.  104.  was  relied  on,  where  a  by- 
law to  oblige  all  perfons  ufing  mufick  and  dancing,  to  be  free  of 
the  company  of  muficians,  was  held  void ;  and  even  tliere  it  did 


(1)    Rex  V,    Sir  Thomas  Mar'  SUkthrowfitrs,  i  Lrv.  229.     OJ- 

rijon^    3  Burr.    1 322.       I    Black,  doH  s .  Enfiwick^  I  Salk.  193.  Hjr- 

372.      S.    C.    S.    P.    determin-  rifon^    Chamhrtlahi   of  Lomdcn,  v. 

ed    upon   the   authority   of    this  Godmauy  I  Burr.  1 2.  and  the  Cafes 

cafe.      As   to     where  a   by-law  there  ciicd.      Grten  v.  May^-  tf 

(hall  be  held  a  rellraint,  and  where  Durham,    i   Bun\    127.      Rtx  s. 

a  regulation  of  trade  :  and  how  Mafter  and  Wardens  of  the  Cirr- 

far  it  is  good,  even  without  a  cuf-  panj   of  Surgeons^    2   Bun\    892. 

torn  to   warrant  it,  and  how  far  Pierce  v.    Bartrum,    Cczvp.  270. 

ic  will  bind  a   Uranger  as  well  as  Butchers*  Company  v.  Moreyy  I  H. 

members  of  the  corporation.    Fide  Black*  I'jl. 
Freemmntle    v.    The    Company    of 

2  not 
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not  appear  that  the  perfon  was  free  of  any  other  company,  as  it 
does  in  this  cafe* 

On  the  other  hand  it  was  faid,  diat  this  was  a  very  reafonable 
by-law :  Cnce  it  tended  to  prevent  frauds  in  trade.  Ancl  of  that 
opinion  was  the  court,  it  b«ing  propereft  for  fuch  a  perfon  to  be 
under  the  regulation  of  that  company  who  underftand  the  trade 
bed.  That  the  cafe  of  Robin/on  v.  Grofcourt  was  adjudged  upon 
the  foot  of  a  dancing-mailer's  not  being  a  trader ;  and  diere  was 
no  inconvenience  to  an  honeft  man^  in  being  free  of  this  company 
rather  than  another. 

But  the  Chief  Juftice  ftarted  %  difficulty,  whether  the  plaintiff  r  CjS  ] 
having  ferved  a  merchant-taylor,  could  oblige  the  joiners'  com- 
pany to  aomit  him,  it  not  being  fo  dated  in  the  return ;  and 
without  that  be  taken  for  granted,  the  by-law  will  be  void.  To 
which  it  was  anfwered  by  Fortefcue  Juftice,  That  the  impofing 
the  penalty  of  10/.  for  not  taking  up  his  freedom,  is  the  ftrongeft 
implication  that  thsy  are  bound  to  grant  it.  Per  cu$^  ulterius 
concilium. 

It  was  argued  a  fecond  time  in  laft  Ttinity  trim  by  Mr.  Reeve 
and  the  Solicitor  General,  much  to  the  effe£l  of  the  fornrer  ar- 
gument. And  now  this  term  Raymond  Chief  Juftice  delivered 
the  refolution  of  the  court. 

We  are  all  of  opinion,  that  this  is  a  good  by-law,  being  made 
in  regulation  of  trade,  and  to  prevent  fraud  and  unflcilfulnefs,  of 
which  none  but  a  company  that  exercife  the  fame  trade  can  be 
judges.  This  does  not  take  away  his  right  to  his  freedom,  but 
only  his  ele£lion  of  what  company  he  (hall  be  free  \  it  is  only  to 
direct  him  to  go  to  the  proper  company. 

As  to-  the  obje£lion,  that  is  does  not  appear  the  joiners'  com- 
pany are  bound  to  admit  him ;  we  arc  all  of  opinion,  that  it 
being  faid  he  Jball  take  up  his  freedom  iii  that  company  under 
the  penalty  of  10/.  he  will  be  intitled  to  have  a  mandamus ^ 
to  prevent  a  forfeiture.  Per  curiam^  The  return  muft  be  al- 
lowed. 


END  OF  THE  FIRST  VOLUME. 
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